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The  People  ex  rel.  Henry  C.  Henderson,  Kespondent,  v. 
The  Board  of  Supervisors  of  the  County  of  West- 
chester, Appellant. 

1.  Constitution  —  Annexation  Act  —  Division  op  County.    Chap- 
ter 934  of  the  Laws  of  1895,  which  provides  for  the  annexation  of  a  i>art 
of  Westchester  county  to  the  city  and  county  of  New  York,  by  setting 
off  from  the  county  of  Westchester  the  territory'  described  therein,  with 
its  inhabitants  and  estates,  and  declaring  it  annexed  to  and  merged  in  the 
city  and  county  of  New  York,  is  not  rendered  unconstitutional  by  reason 
of  the  provisions  of  the  New  York  Constitution  of  1894,  conferring  upon 
the  legislature  power  to  alter  senate  districts  after  a  decennial  enumeration, 
and  providing  that  '*  no  county  shall  be  divided  in  the  formation  of  a  senate 
district  except  to  make  two  or  more  senate  districts  wholly  in  one  county," 
and  that  the  assembly  districts  to  be  apportioned  under  the  Constitution 
shall  remain  unaltered  until  another  enumeration  shall  be  made,  but  that 
nothing  in  that  section  should  prevent  tlie  division,  at  any  time,  of  counties 
and  towns,  by  the  legislature,  and  the  provisions  continuing  the  judicial 
districts  until  after  an  enumeration  —  notwithstanding  the  facts  that  the 
city  and  county  of  New  York  constituted  the  first  judicial  district  and 
the  county  of  Westchester  was  in  the  second  judicial  district,  and  that 
the  county  of  Westchester  was  declared  by  the  Constitution  to  constitute 
a  senate  district  (the  twenty-second). 

2.  Ebeciton  op  Counties.  The  power  of  the  legislature  to  erect  new 
counties,  although  not  conferred  by  any  express  grant,  is  embraced  in  the 
general  grant  of  legislative  power  and  is  implied  in  the  prohibition  in  sec- 
tion 5,  article  3,  of  the  Constitution,  relating  to  members  of  assembly,  that 
"no  new  county  shall  be  hereafter  erected,  unless  its  population  shall 
entitle  it  to  a  member." 
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3.  Statute  —  Constitutionality.  A  statute  can  be  declared  uncon- 
stitutional only  when  it  ctvn  be  shown  beyond  reasonable  doubt  that  it 
conflicts  with  the  fundamental  law,  and  until  every  reasonable  mode  of 
reconciliation  of  the  statute  with  the  Constitution  has  been  resorted  to, 
and  reconciliation  has  been  found  impossible,  the  statute  will  be  upheld. 

4.  Division  op  Counties.  The  iusertion  in  the  Constitution,  as  an 
addition  to  the  section  relating  to  assembly  districts,  of  the  clause:  "  Noth- 
ing in  this  section  shall  prevent  division  at  any  time  of  counties  and  towns, 
atid  the  erection  of  new  towns  and  counties  by  the  legislature,"  indicates 
an  intention  to  leave  the  legislature  free  to  exercise  the  power  to  change 
the  boundaries  of  counties  and  towns,  and  to  erect  new  towns  at  any  time 
in  its  discretion.  {Dinning  v.  Carpenter,  20  N.  Y.  447,  and  Kinne  v.  Citi/ 
of  Syracn^,  3  Keyes,  110,  discussed.) 

5.  Senate  District  —  Change  op  Boundaries.  Under  the  Consti- 
tution of  1894,  the  act  in  question  (Chap.  934  of  Laws  of  1895),  as  an 
act  of  annexation,  was  wMthin  the  constitutional  power  of  the  legisla- 
ture, although  it  changed,  as  to  the  twenty-second  senate  district,  the 
county  boundaries  of  the  district,  but  such  effect  should  be  given  to  the 
act  as  will  least  disturb  the  general  plan  that  senate  districts  shall  be 
bounded  by  county  lines,  and  this  will  be  accomplished  by  reganling 
the  annexed  territory  as  still  a  part  of  that  district  for  the  election  of  a 
senator. 

6.  Construction  op  the  Act  —  Assembly  Districts.  A  construction 
of  the  act  of  annexation  which  affirms  its  validity  as  such,  but  leaves  the 
annexed  territory  part  of  the  twenty-second  senate  district  and  of  the 
second  judicial  district  and  department,  and  within  the  jurisdiction  of 
the  board  of  supervisors  of  Westchester  county  for  the  purpose  of  form- 
ing assembly  districts,  most  nearly  harmonizes  the  provisions  of  the 
Constitution  relating  to  senate,  judicial  and  assembly  districts  and  the 
power  possessed  by  the  legislature  to  divide  counties  and  towns. 

7.  Municipal  Rights.  The  Annexation  Act  provides  that  the  portion 
of  Westchester  county  annexed  thereby  shall  thereafter  constitute  a  i)art 
of  the  city  and  county  of  New  York  "in  every  respect  and  to  the  same 
extent "  as  if  it  had  originally  been  included  therein.  IkUl,  that  the  words 
quoted,  read  in  connection  with  the  context,  were  satisfied  by  construing 
them  as  referring  to  municipal  burdens  and  municipal  rights  in  which  the 
annexed  territory  and  its  inhabitants  were  to  share. 

8.  Elections.  UtUI,  that  the  voters  in  the  annexed  territor}'  will  be 
entitled  to  vote  for  senator,  member  of  assembly  and  justices  of  the 
Supreme  Court,  the  same  as  though  the  Annexation  Act  had  not  been 
passed,  and  that  elections  in  the  annexed  territory  will  of  necessity  be  con- 
ducted under  the  control  of  the  election  officers  of  the  city  and  county  of 
Isew  York,  and  the  returns  will  be  made  to  the  proper  authorities  of  West- 
chester county. 

(Argued  September  17.  1895:  decided  September  27,  1895.) 
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Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  July  26,  1895, 
which  affirmed  an  order  of  Special  Term  directing  the  issu- 
ance of  a  peremptory  writ  of  mandamus,  requiring  the  board 
of  supervisors  of  Westchester  county  to  re-assemble  and  divide 
the  said  county  into  three  assembly  districts,  in  accordance 
with  the  provisions  of  the  Constitution  of  the  State  of  Kew 
York. 

The  appeal  was  heard  September  17,  1895,  at  a  special  ses- 
sion of  the  court,  convened  in  accordance  with  the  provision 
of  the  Constitution  (Art.  3,  §  5),  that  "  any  court  before  which 
a  cauMj  may  be  pending  involving  an  apportionment,  shall  give 
precedence  thereto  over  all  other  causes  and  proceedings,  and  if 
said  court  be  not  in  session,  it  shall  convene  promptly  for  the 
disposition  of  the  same." 

On  September  27,  1895,  the  court  rendered  the  following 
decision : 

"  1st.  That  the  act,  chapter  93^  of  the  Laws  of  1895,  annex- 
ing certain  territory  taken  from  the  county  of  Westcliester  to 
the  city  and  county  of  Xew  York  is  constitutional. 

"  2nd.  That  by  virtue  of  the  act  the  annexed  territory 
became,  for  all  purposes  of  local  government  and  adminis- 
tration, a  part  of  the  city  and  county  of  New  York,  except  as 
otherwise  provided  therein. 

"  3rd.  That  the  act  did  not  operate  to  change  the  territorial 
boundaries  of  the  twenty-second  senate  district,  established  by 
the  Constitution  of  1894  ;  or  to  take  the  annexed  territory  out 
of  the  jurisdiction  of  the  board  of  supervisors  of  AVestcliester 
county,  in  forming  asseml)ly  districts  pursuant  to  section  5  of 
article  3  of  the  Constitution ;  or  to  change  the  boundaries  of 
the  second  judicial  district,  as  they  existed  when  the  act  was 
passed,  or  the  boundaries  of  the  second  judicial  department, 
as  established  by  chapter  376  of  the  Laws  of  1895. 

"4th,  That  for  tlie  purpose  of  voting  for  senator,  members 
of  assembly  and  justices  of  the  Supreme  Court,  the  annexed 
territory  is  to  be  regarded  as  part  gf  the  twenty-second  senate 
district,  and  of  an  assembly  district  to  be  formed  by  the  board 
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of  supervisors  of  Westchester  county,  and  of  the  second  judi- 
cial district. 

"  5th.  That  the  public  property  in  the  annexed  territory 
vested  under  the  act  of  annexation  in  the  mayor,  aldermen 
and  commonalty  of  New  York,  as  provided  in  said  act. 

"  6th.  That  it  became  the  duty  of  tlie  board  of  supervisors 
of  Westcliester  county,  at  its  meeting  on  the  second  Tuesday 
of  June,  1895,  to  include  the  annexed  territory  within  one  of 
the  three  assembly  districts  allotted  by  the  Constitution  to  the 
county  of  Westchester. 

"  7th.  That  having  omitted  to  perform  their  duty,  the  man- 
damus was  properly  granted. 

"  The  order  and  judgment  of  the  General  Term  is,  there- 
fore, aflfirmed,  with  costs  to  the  relator." 

Thereafter,  on  October  8,  1895,  on  the  re-assembling  of  the 
court  in  regular  session,  the  opinion  was  handed  down,  ia 
which  the  facts,  so  far  as  material,  are  stated. 

William  11.  Robertson  for  appellant.  The  territory 
detached  from  the  county  of  Westchester,  and  annexed  to 
the  city  and  county  of  New  York,  by  chapter  934  of  the  Laws 
of  1895,  was  a  part  of  the  city  and  county  of  New  York,  and 
not  a  part  of  the  county  of  Westchester,  on  the  lltli  of  June, 
1895.  (Laws  of  1895,  chap.  934;  People  ex  rel.  v.  Carter y 
135  N.  Y.  473 ;  Const,  art.  3,  §§  1,  5 ;  Bank  of  Chenango  v. 
Brown,  26  N.  Y.  467 ;  People  v.  Morrell,  21  Wend.  563 ; 
People  ex  rel.  v.  Flagy,  46  K.  Y.  401 ;  Kinne  v.  City  of 
Syracuse,  3  Keyes,  110 ;  Const,  of  1846,  art.  3,  §  5 ;  Howard 
V.  McDiarrnid,  26  Ark.  100 ;  Pulaski  County  v.  County 
Judge  of  Saline  County,  37  id.  339 ;  Bittle  v.  Stuart,  34  id. 
224,  232.)  Tlie  question  of  altering  judicial  districts  or 
departments  is  not  involved  in  this  controversy.  {Ihnnsey 
V.  People,  19  N.  Y.  41 ;  Lanning  v.  Carpenter,  20  id.  447.) 
The  legislature  had  the  inherent  power  to  make  the  division 
in  question ;  the  Constitution  conferred  upon  it  that  power^ 
and  unless  prohibited  by  the  Constitution  it  could  make  the 
division  in  question.     The  only  apparent  restriction  in  the 
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light  of  the  construction  placed  on  section  5,  article  3  of  the 
Constitution  of  1846,  as  amended  in  1874,  is  only  an  apparent 
one,  and  lias  no  effect  upon  the  power  conferred  upon  the  legis- 
lature to  make  tlie  division  in  question.  {Iloxoard  v.  McDiar- 
mid,  26  Ark.  100  \Bittle  v.  Stuart,  34  id.  224,  2Z^\  Pulaski 
County  V.  County  Judge  of  Saline  County,  37  id.  339. 

William  D.  Gut/trie  for  respondent  and  for  appellant  in 
Town  of  Westchester  v.  Ilqfen,  and  Village  of  WilliainS' 
hrldge  v.  Ilaffen,  argued  with  this  case.  The  Constitution  was 
adopted  in  order  to  permanently  establish  the  fundamental 
law  of  the  state,  and  any  legislation  inconsistent  with  its 
express  or  implied  provisions  is  invalid.  {Minor  v.  llapper- 
sett,  21  Wall.  162;  Const.  U.  S.  art.  4,  §  4;  Oaldey  v.  Aspin- 
wall,  3  X.  Y.  547,  568  ;  Xewell  v.  People,  7  id.  0,  07  ;  PeojjU 
v.  Draper,  15  id.  532,  557;  Lanning  v.  Carpenter^  20  id. 
447 ;  In  re  Lee's  Bank,  21  id.  9, 11 ;  People  ex  rel.  v.  Alhert- 
son,  55  id.  50,  55,  64 ;  People  ex  rel.  v.  Porter,  00  id.  (S^,  75 ; 
People  V.  iV^.  Y.  C.  R.  R.  Co.,  24  id.  485 ;  M.  Bank  v.  Van 
Dyck,  27  id.  400  ;  Peojyle  ex  rel.  v.  Potter,  47  id.  875  ;  Settle 
Y.Van  Evera,  49  id.  280;  People  v.  Faneher,  50  id.  2S8 ; 
PeopU  ex  rel.  v.  Wemple,  125  id.  485,  489 ;  People  ex  rel.  v. 
Rice,  135  id.  473,  521 ;  Calder  v.  Bull,  3  Dallas,  386,  398, 
399;  Rhode^  Island  v.  3Iassac/iusetts,  12  Pet.  657,  722;  Fx 
parte  Yarhrough,  110  LT.  S.  651,  658.)  The  division  of  the 
state  into  counties  has  always  existed,  and  the  policy  of  pre- 
serving and  perpetuating  the  unity  of  interest  and  local  asso- 
ciations in  counties  has  been  observed  in  every  Constitution. 
{People  ex  rel.  v.  Porter,  90  X.  Y.  68;  People  ex  rel.  v. 
Draper,  15  id.  532;  Coutant  v.  Peojde,  11  Wend.  511,  513  ; 
Clark  V.  Peojjle,  26  id.  599,  604;  Income  Tax  Cases,  157  U. 
S.  429,  562 ;  4  Record  Const.  Con  v.  1873 ;  Const,  art.  6,  ^v^  14, 
15;  Const,  arts.  3,  5,  §g  26,  27;  Const,  art.  10,  §  1;  Code 
Crim.  Pro.  §§  102,  111,  115;  In  re  Gertiun  v.  Bd.  Snprs., 
109  X.  Y.  170.)  In  making  an  apportionment  which  rigidly 
adhered  to  county  lines  under  all  circumstances,  the  Constitu- 
tion of  1894  differed  from  the  Constitution  then  existing.  The 
framers  of  the  new  Constitution  and  the  i)e()ple  who  adopted  it 
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intended  to  base  such  apportionment  permanently  and  unalter- 
ably upon  the  county  system.  That  purpose  would  be  defeated 
by  the  act  of  1895.  {People  ex  pel,  v.  Rlce^  135  N.  Y,  473  ; 
Const,  art.  3,  §§  3,  4,  5 ;  Const,  art.  2,  §  1 ;  Lannituj  v.  Car- 
penter^ 20  N.  Y.  447;  Rumsey  v.  People^  19  id.  41 ;  Attf/.- 
Gen.  V.  Iloll/uin,  29  Mich.  116 ;  Kinne  v.  City  of  Syracuse^ 
3  Keyes,  110  ;  Sweet  v.  City  of  Syracuse,  129  N.  Y.  316,  330  ; 
People  ex  rel.  v.  AngU^  109  id.  564,  568,  575  ;  People  ex  rel.  v. 
Potter,  47  id.  375,  380 ;  Broion  v.  Maryland,  12  Wheat. 
419.)  The  existing  provisions  of  law  regulating  elections 
were  adopted  and  continued  in  force  by  express  constitutional 
provisions  (Art.  2,  §  6).  Such  ])rovisions  cannot  be  observed 
if  the  integrity  of  counties  is  to  be  disturbed.  The  scheme 
of  the  Consjtitution  was  based  upon  the  continuance  of  this 
election  machinery  until  duly  changed.  It  has  not  been 
changed.  (Laws  of  1892,  chap.  569,  §  12  ;  In  re  Gertuia  v, 
Bd.  ^of  Sitprs.,  109  :Sr.  Y.  170 ;  Laws  of  1892,  chap.  569, 
§§117,  135.)  The  act  of  1895  violates  the  provisions  of  the 
C-onstitution  as  to  .  the  judicial  districts  and  departments. 
(Const,  art.  6,  §  1 ;  Laws  of  1876,  chap.  24;  Code  Civ.  Pro. 
§§  222,  340,  982,  984,  2456 ;  People  ex  rel.  v.  Porter,  90  X. 
Y.  m\  Laws  of  1881,  chap.  415;  Code  Crim.  Pro.  §§  223, 
1035  ;  Laws  of  1882,  chap.  410,  §§  1638, 1663, 1667  ;  Geraty 
V.  Reiil,  78  X.  Y.  64  ;  L.  F.  Ins.  Co.  v.  Remmers,  29  La.  Ann. 
419  ;  ContvioniceaJthY.  Ganihle,  62  Perm.  St.  34  ;  Const,  art.  6, 
§  2.)  The  legislation  of  1873-1874  affords  no  support  to  the 
contention  that  the  act  of  1895  is  constitutional.  (Laws  of  1873, 
chap.  613  ;  Laws  of  1874,  chap.  329 ;  Laws  of  1876,  chap.  24 ; 
Rumsey  Case,  19  X.  Y.  41  ;  Smith  v.  People,  47  id.  330 ; 
Const.  1846,  art.  3,  §§  4,  5  ;  Const.  1846,  art.  6,  §§  2,  4; 
Const.  X^  Y.  art.  3,  §  17;  People  ex  rel.  v.  BanU,  67  X.  Y. 
568 ;  People  ex  rel.  v.  Sipiire,  107  id.  593 ;  People  ex  rel.  v. 
Lorillard,  135  id.  285.)  The  legislature  intended  the  act  to 
annex  the  territory  for  all  purposes,  and  that  intention  cannot 
be  pruned  down  within  the  limits  of  what  might  have  been 
constitutional.  (  Wynehamer  v.  People,  13  X.  Y.  378  ;  Z^.  S, 
v.  Reese,  92  U.  S.  214;  Trade  Mark  CaseR,  lOO  id.   ^1)     A 
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l)ereinptory  writ  of  inaiidamns  will  issue  against  a  board  of 
supervisors  iiuder  the  circumstances  set  forth  in  the  moving 
papers.  (Baird  v.  Suprs.,  138  N.  Y.  95, 115  ;  People  ex  rel, 
V.  Rlce^  129  id.  449,  453  ;  People  ex  rel.  v.  Saprs,^  142  id. 
271,  277;  People  ex  rel  v.  Rice,  144  id.  249,  264 ;  TL  Z.  T, 
Co.  V.  &rant^  137  id.  7,  10 ;  Village  of  Hyde  Park  v.  Chi- 
cago^ 124:  111.  150,  160 ;  Gardner  v.  Village  of  Neichurgh^  2 
Johns.  Cli.  162,  168 ;  Cogswell  v.  X,  Y,,  .Y.  11.  <&  11.  li.  R, 
Co.,  103  ]Sr.  Y.  10,  21 ;  W.  W.  Mfg.  Co.  v.  JShanahan,  58 
Hun,  50,  55  ;  Campbell  v.  Seaman^  63  N.  Y.  568 ;  McIIenry 
V.  Jewett,  90  id.  58;  People  v.  O'Brien^  111  id.  1  ;  In  re 
McGinnesSj  13  Misc.  Rep.  714.) 

Win.  JB.  Ilornhlower  and  McC ready  Sykes  for  appellant  in 
case  of  People  ex  rel.  Field  v.  Board  of  Aldermen  of  the 
City  of  Xew  York^  argued  with  this  case.  Cliapter  934  of 
the  Laws  of  1895  is  constitutional.  {Ramsey  v.  People,  19 
X.  Y.  41 ;  Const,  art.  3,  §  5 ;  id.  art.  8,  §  2 ;  Howard  v. 
MeDiannid^  26  Ark.  lUO;  BUtle  v.  Stuart,  34  id.  224; 
Puluski  County  v.  County  Judge,  37  id.  339.)  The  objec- 
tion that  judicial  districts  are  divided,  and  that  the  act  is  thus 
unconstitutional  is  not  well  taken.  (Const.  1846,  art.  6,  §§  4, 
16 ;  Const.  N.  Y.  art.  6,  §  1.)  There  is  no  force  in  the  point 
that  the  act  is  unconstitutional  because  it  refers  to  other  acts 
which  are  not  in  terms  re-enacted  and  made  a  part  of  tlie  act 
in  full.  (People  ex  rel.  v.  Lorillard,  135  X.  Y.  285  ;  Curt  In 
V.  Barton,  139  id.  505-514.)  The  act  being  constitutional  and 
the  territory  in  question  having  been  duly  taken  out  of  the 
county  of  Westcliester  and  annexed  to  the  city  and  county  of 
Xew  York  prior  to  the  meeting  of  the  board  of  aldermen  on 
the  11th  day  of  June,  1895,  to  ai)portion  assembly  districts, 
it  was  the  duty  of  that  board  to  deal  with  the  then  existing 
state  of  affairs,  and  to  divide  the  county  of  Xew  York  as  it 
then  existed  and  not  as  it  had  existed  theretofore.  {Pt-ople  v. 
Morrell,  21  Wend.  563.)  In  determining  the  constitutionality 
or  unconstitutionality  of  a  statute,  the  court  will  inquire  into 
its  general  character  and  effect,   and  will  consider  facts   of 
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which  it  can  take  judicial  notice  as  bearing  upon  the  meaning 
and  intent  of  the  act.  (In  re  Jacohs,  98  X.  Y.  98  ;  People  v. 
Marx,  99  id.  377 ;  PeopU  v.  Gilhon,  109  id.  389 ;  IleaUh 
Dept,  V.  Rector,  etc.,  145  id.  32.) 

Francis  M,  Scott  and  John  Proctor  Clarke  for  respond- 
ents in  cases  of  People  ex  rel.  Field  v.  Board  of  Aldennen, 
etc.;  The  Town  of  Westchester  v.  Ilaffen,  and  The  Village 
of  Willia?nshridffe  v.  Ilaffen,  argued  with  this  case.  Tiie 
legislature  possesses  the  wliole  legislative  power  of  the  people 
except  so  far  as  limited  by  the  Constitution.  {People  ex  rel. 
V.  Flagg,  46  X.  Y.  401 ;  BanTc  of  Chenango  v.  Brown,  26 
id.  467;  People  v.  3forrell,  21  Wend.  563;  Const.  X.  Y. 
art.  3,  §§  15-29.)  The  convention  made  a  complete  apportion- 
ment as  to  senators  and  assemblymen.  (Const,  art.  3,  §§  2,  3, 
4,  5  ;  Const,  of  1846,  art.  3,  §  3.)  The  provisions  of  the  Con- 
stitution cited  as  prohibiting  the  division  of  counties  are 
applicable  solely  to  the  political  division  thereof  for  ai^portion- 
ment  purposes,  and  do  not  limit  or  affect  the  inherent  power 
of  the  legislature  to  divide  and  sub-divide  the  territory  of  the 
state  for  local  and  municipal  purposes.  (Const,  art.  3,  >$§  4, 
5  ;  People  v.  Jforrell,  21  Wend.  563  ;  linnisey  v.  People,  19 
]S^.  Y.  41 ;  People  ex  rel.  v.  Carter,  135  id.  473 ;  Laws  of 
1873,  chap.  613;  Laws  of  1874,  cliap.  329  ;  People  v.  Flani- 
gan,  Q(j  X.  Y.  237 ;  Fhrgott  v.  Mayor,  etc.,  96  id.  264.) 

Andrews,  Ch.  J.  This  controversy  involves  the  constitu- 
tionality of  chaj).  934  of  the  Laws  of  1895,  approved  June 
6,  1895,  and  which  took  effect  the  same  day,  annexing  a  por- 
tion of  the  county  of  AVestchester  to  the  county  of  Xew 
York.  The  annexed  territory  at  the  time  of  the  annexation 
consisted  of  a  town  and  i)arts  of  towns,  and  of  two  vilhiges 
in  the  county  of  Westchester,  having  a  population  of  upwards 
of  13,000  persons,  excluding  aliens,  of  whom  about  2,500 
were  duly  qualified  voters.  The  act  declared  that  the  terri- 
tory therein  described,  "with  the  inhabitants  and  estates 
therein,  is  hereby  set  off  fn)m  the  county  of  Westchester  and 
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annexed  to,  merged  in  and  made  a  part  of  the  city  and  county 
of  Xew  York  and  of  tlie  twenty-fourth  ward  of  said  city  and 
county,  subject  to  the  same  laws,  ordinances,  regulations,  obli- 
gations and  liabilities,  and  entitled  to  the  same  rights,  privileges, 
francliLses  and  immunities  in  every  respect  and  to  the  same 
extent  as  if  said  territory  had  been  included  within  said  city  and 
county  of  New  York  at  the  time  of  the  grant  and  adoption  of 
the  lirst  charter  and  organization  thereof  and  liad  so  remained 
to  the  passage  of  this  act,  and  except  as  may  be  modified  by  this 
act,  as  if  such  territory  had  been  included  within  said  twenty- 
fourth  ward  by  the  provisions  of  chapter  613  of  tlie  Laws  of 
1S73,  entitled  '  An  act  to  provide  for  the  annexation  of  the 
towns  of  ilorrisania,  West  Farms  and  Kingsbridge  in  the 
county  of  Westchester  to  the  city  and  county  of  Xew  York, 
and  the  several  acts  amendatory  thereof,  and  had  so  remained 
up  to  the  passage  of  this  act.'  "     The  board  of  supervisors  of 
Westchester  county  assembled  on  the  second  Tuesday  of  June, 
1S95  (six  days  after  the  act  of  annexation  took  effect),  pursu- 
ant to  the  requirement  of  section  5,  art.  3,  of  the  new  Con- 
stitution, to  divide  the  county  into  three  assembly  districts, 
equal  to  the  number  of  members  of  assembly  apportioned  to 
AVestchester  county,  and  made  the  division  of  the  then  existing 
territory  of  the  county  into  three  assembly  districts,  excluding 
from  the  division  the  territory  embraced  in  the  act  of  annexa- 
tion.   The  board  of  aldermen  of  the  city  of  Xew  York  on  the 
same  day  assembled  and  divided  the  city  and  county  of  New 
York  into  assembly  districts,  but  in  the  division  no  notice  was 
taken  of  the  annexed  territory,  and  the  division  was  confined  to 
the  territory  of  the  city  and  county  of  New  York  as  it  existed 
before  the  act  of  annexation.     The  result  of  the  action  of  the 
two  boards  was,  therefore,  to  leave  the  annexed  territory  unat- 
tached to  any  assembly  district.     Thereupon  this  proceeding 
was  instituted  to  compel  the  board  of  supervisors  of  West- 
chester county  tore-assemble  and  re-form  the  assembly  districts 
))y  including   in   the  division  the   territory  taken  from   the 
county  of  Westchester  by  the  act  of  annexation.     The  pro- 
ceeding was  taken  on  the  view  that,  notwithstanding  the  act, 
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tlie  annexed  territory  remained  a  part  of  Westchester  county 
for  assembly  district  purposes.  A  mandamus  proceeding  was 
also  instituted  in  the  city  and  county  of  Xew  York  to  compel 
the  board  of  aldermen  of  that  city  to  re-assemble  and  include  in 
an  assembly  district  to  be  found  therein  the  territory  added  to 
the  county  by  the  act  of  annexation.  Tliis  proceeding  was  based 
on  the  contention  that  the  act  of  annexation  operated  from  the 
time  of  its  passage  to  make  the  excluded  territory  for  all  pur- 
poses, including  the  formation  of  assembly  districts,  a  part  of 
the  city  and  county  of  Xew  York.  In  addition  to  the  two 
proceedings  mentioned,  actions  were  commenced  in  the  county 
of  "Westchester,  one  by  the  town  of  Westchester  and  one  by 
the  village  of  AVilliamsbridge,  which  town  and  village  were 
included  in  the  act  of  annexation,  against  certain  officers  of 
the  street  and  police  departments  of  the  city  of  New  York, 
who,  acting  under  the  authority  of  the  city,  had  intermeddled 
with  the  public  property  of  the  town  and  village,  to  obtain  an 
injunction  to  restrain  them  from  interfering  therewith.  The 
act  of  annexation  by  its  terms  vests  in  the  mayor,  aldermen 
and  commonalty  of  the  city  and  county  of  New  Y'ork  all  the 
public  property  in  the  annexed  territory,  and  these  actions  were 
based  upon  the  theory  that  the  act  of  annexation  was  wholly 
unconstitutional  and  void  for  all  purposes  whatever.  The 
mandamus  proceeding  against  the  board  of  aldermen  of 
the  city  and  county  of  New  Y'^ork  has  been  heard  and 
decided  by  the  Special  and  General  Terms  in  the  first 
district  and  department,  and  the  other  mandamus  pro- 
ceeding and  the  injunction  actions  by  the  courts  in  tlie  sec- 
ond department,  and  all  the  cases  have  been  argued  before  us 
on  appeal.  The  courts  below  have  concurred  in  the  opinion 
that  the  annexed  territory  should  be  treated  as  a  part  of  West- 
chester county  in  the  formation  of  assembly  distri('is,  and  that 
it  was  the  duty  of  the  board  of  supervisors  of  Westchester 
county  to  have  included  it  in  one  of  the  tln*ee  districts  in  that 
county.  The  courts  in  the  second  department  affirmed  the 
constitutionality  of  the  act,  chapter  934:  of  the  Laws  of  1895, 
as  an  act  of  annexation,  but  held  that  the  annexed  territory 
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is  still  a  part  of  the  22d  senate  district,  and  that  for  the  pur- 
pose of  voting  for  senator,  assemblyman  and  judges  of  the 
Supreme  Court,  it  must  still  be  considered  as  a  part  of  West- 
chester county.  The  learned  judge  who  delivered  the  opinion 
at  Special  Term  in  the  case  arising  in  the  city  and  county  of 
Kew  York,  held  substantially  the  same  view  as  that  of  the 
judges  in  the  second  district.  The  General  Term  of  the  first 
department  did  not  pass  upon  the  question  of  the  constitution- 
ahty  of  the  act,  but  limited  itself  to  deciding  the  precise  ques- 
tion presented  in  that  case,  viz.,  whether  the  annexed  territory 
should  be  included  in  an  assembly  district  in  the  city  and 
county  of  New  York,  or  in  the  county  of  Westchester.  The 
appeals  before  us,  taken  together,  cover  the  whole  field  of 
controversy,  and  they  impose  upon  the  court  the  duty  of 
finally  determining  the  grave  and  difficult  questions  presented. 
The  main  grounds  of  attack  upon  the  constitutionality  of 
the  Annexation  Act  are  (1)  that  it  changes  the  twenty-second 
senate  district,  which  by  the  Constitution  was  declared  to  con- 
sist of  the  county  of  Westchester,  the  claim  being  that  no 
alteration  in  county  lines  can  be  made  without  changing  tlie 
senate  district,  since  by  the  constitutional  arrangement  the 
county  of  Westchester  with  its  established  boundaries  at  the 
time  of  the  adoption  of  the  Constitution  of  1894  and  the  senate 
districts,  were  and  must  remain  inseparably  associated  until 
after  another  enumeration ;  (2)  that  taking  from  AVestchester 
county  a  part  of  its  territory  changes  the  basis  of  the  appor- 
tionment of  members  of  assembly  made  by  the  Constitution 
to  the  county  of  Westchester  and  nullifies  the  recpiirement 
that  each  assembly  district  shall  be  wholly  within  a  senate  dis- 
trict formed  by  the  Constitution,  because  it  would  become 
impossible  of  execution  if  tlie  act  is  valid.  The  twenty-second 
senate  district,  it  is  claimed,  existing  after  the  act  took  effect, 
would  not  be  the  same  district  defined  in  the  constitutional 
apportionment,  viz.,  the  county  of  AVestch ester  as  then  organ- 
ized ;  (3)  the  act  changes  the  lines  of  judicial  districts  and 
departments  theretofore  established,  in  defiance  of  constitu- 
tional restrictions. 
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It  becomes  necessary  in  considering  these  objections  to  refer 
to  the  provisions  of  the  new  Constitution.  The  Constitution, 
by  section  3,  article  3,  divides  the  entire  territory  of  the  state 
into  fifty  senate  districts,  corresponding  to  the  number  of 
senators  to  be  elected,  consisting  of  one  or  more  counties  or 
of  subdivisions  of  a  county.  It  declares  that  the  twenty- 
second  senate  district  shall  consist  of  the  county  of  West- 
chester, and  it  divides  the  city  and  county  of  ]iS"ew  York  into 
twelve  senate  districts,  bounding  each  of  the  twelve  districts 
by  streets  and  avenues,  or  by  streets,  avenues  and  public 
waters,  except  that  in  constituting  the  twenty-first  senate 
district  Cone  of  the  twelve  districts)  a  general  clause  is  added 
to  the  description  by  streets  and  avenues,  which  inchides 
therein  territory  taken  from  the  county  of  Westchester  and 
annexed  to  the  city  and  county  of  Kew  York  by  the  act 
chapter  613  of  the  Laws  of  1873,  which  territory,  it  is  said, 
had  not  been  mapped  and  laid  out  with  streets  or  avenues  on  a 
permanent  plan  when  the  convention  prepared  the  legislative 
article.  Section  4  of  the  same  article  provides  that  an  enu- 
meration of  the  inhabitants  of  the  state  shall  be  taken  in  the 
year  1905,  and  every  tenth  year  thereafter,  and  directs  that 
the  senate  districts  "  shall  be  so  altered  by  the  legislature  at  the 
first  regular  session  after  the  return  of  every  enumeration,  that 
each  senate  district  shall  contain  as  nearly  as  may  be  an  equal 
number  of  inhabitants,  excluding  aliens,  and  be  in  as  compact 
a  form  as  possible,  and  sliall  remain  unaltered  until  the  return 
of  another  enumeration,  and  shall  at  all  times  consist  of  con- 
tiguous territory,  and  no  county  shall  be  divided  in  the  f oiTna- 
tion  of  a  senate  district  except  to  make  two  or  more  senate 
districts  wholly  in  one  county."  The  section  also  pro- 
hibits the  division  of  a  town,  or  block  in  a  city  inclosed 
by  streets  or  public  ways,  in  the  formation  of  a  senate 
district.  By  section  1  of  the  same  article  the  assembly  is  to 
consist  of  one  hundred  and  fifty  members.  Section  5  deals 
with  the  subject  of  apportionment  of  members  of  assembly, 
and  prescribes  the  manner  of  constituting  assembly  districts 
in  counties  entitled  to  more  than  one  member.     It  perpetu- 
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ates  the  single  district  system,  and  declares  that  each  county 
theretofore  established  (counting  Fulton  and  Hamilton  conn- 
ties  as  one  county)  shall  be  entitled  to  one  member  of  assem- 
bly. It  directs  that  the  members  of  assembly  shall  be  appor- 
tioned by  the  legislature  at  the  first  regular  session,  after  tlie 
return  of  every  enumeration,  "  among  tlie  several  counties  of 
the  state  as  nearly  as  may  be,  according  to  the  number  of  their 
respective  inhabitants,  excluding  aliens."  It  prescribes  the 
ratio  for  apportionment  and  how  members  shall  be  apportioned 
on  remainders.  The  section  itself  makes  the  first  apportion- 
ment. It  declares  that,  "  until  after  the  next  enumeration, 
members  of  assembly  shall  be  apportioned  among  the  countiea 
as  follows ;"  and  apportions  thirty-five  members  to  the  county 
of  New  York  and  three  members  to  the  county  of  Westches- 
ter. The  Constitution  does  not,  as  in  the  case  of  senate  dis- 
tricts, divide  counties  entitled  to  more  than  one  member  into 
assembly  districts.  It  imposes  that  duty  upon  the  boards  of 
supervisors,  except  that  in  any  city  embracing  an  entire  county 
and  having  no  board  of  supervisors,  the  common  council  or 
the  body  exercising  the  powers  of  a  common  council  is  to 
make  the  division.  This  latter  provision,  under  existing  cir- 
cumstances, is  applicable  only  to  the  city  and  county  of  2Sew 
York.  The  board  of  supervisors  of  any  county  entitled  to 
more  than  one  member  of  assembly,  or  in  the  city  and  county 
of  Xew  York,  the  conunon  council  of  that  city,  is  required 
to  "  assemble  on  the  second  Tuesday  of  June,  1895,  and  at 
such  t'ime  as  the  legislature  making  an  apportionment  shall 
prescribe,  and  divide  such  counties  into  assembly  dis- 
tricts, as  nearly  equal  in  number  of  inliabitants,  excluding 
aliens,  as  may  be,  of  convenient  and  contiguous  territory  in 
as  compact  form  as  practicable,  each  of  which  shall  be  wholly 
within  a  senate  district  formed  under  the  same  apportion- 
ment, equal  to  the  number  of  members  of  assembly  to 
which  such  county  shall  be  entitled ; "  and  (the  section  adds) : 
"Such  apportionment  and  districts  shall  remain  unaltered 
until  another  enumeration  shall  be  made  as  herein  provided.'^ 
It  prohibits  the  division  of  a  town  or  block  in  a  city  in  form- 
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ing  assembly  districts,  and  following  the  provisions  above 
enumerated  are  the  words:  "Nothing  in  this  section  shall 
prevent  the  division,  at  any  time,  of  counties  and  towns  and 
the  erection  of  new  towns  by  the  legislature." 

Section  1,  article  G,  of  the  new  Constitution,  continued  the 
existing  judicial  districts  "  until  changed  as  hereinafter  pro- 
vided," and  authorizes  the  legislature  to  alter  the  judicial  dis- 
tricts "  once  after  every  enumeration  of  the  inhabitants  of  the 
state."  Section  2  of  the  same  article  declares  that  the  legis- 
lature shall  divide  the  state  into  four  judicial  departments; 
"The  first  department  shall  consist  of  the  county  of  New 
York,  the  others  shall  be  bounded  by  county  lines."  In 
obedience  to  this  mandate  of  the  Constitution  the  legislature 
on  the  13th  day  of  April,  1895,  two  months  prior  to  the  act  of 
annexation  now  in  question,  divided  the  state  into  four  judi- 
cial departments,  the  first  consisting  of  the  county  of  New 
York,  and  the  second  "  of  the  counties  embraced  within  the 
present  second  judicial  district,"  of  which  Westchester  county 
was  one. 

The  act  of  annexation,  as  has  been  stated,  set  off  from  the 
county  of  Westchester  the  territory  described  therein,  with  its 
inhabitants  and  estates,  and  declared  that  it  was  annexed  to 
and  merged  in,  and  made  a  part  of  the  city  and  county  of 
New  York.  As  a  necessary  consequence,  it  divided  the 
county  of  Westchester  and  changed  the  boundary  lines  both 
of  the  county  of  AVestchester  and  the  county  of  New  York. 
It  preserved,  however,  the  existing  arrangements  for  the  col- 
lection of  unpaid  taxes  and  assessments  in  the  territory 
annexed,  and  the  sale  of  lands  therefor,  and  provided  for  the 
equitable  aj)portionment  and  for  the  payment  by  the  city  and 
county  of  New  York,  of  such  portion  of  the  debts  and  obliga- 
ti(ms  of  the  county  of  Westchester  and  of  the  towns  and  villages 
taken  from  Westchester,  as  should  be  fixed  by  the  apportion- 
ment. If  the  act  is  valid,  the  territory  taken  from  Westchester 
county  became  from  the  time  of  tlie  approval  of  the  act  on  the 
6th  day  of  June,  1895,  except  as  otherwise  specified  therein,  for 
all  purposes  of  local  government  and  administration,  a  part  of 
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tbe  city  and  county  of  New  York,  and  it  was  made  subject 
to  the  burdens  and  became  entitled  to  tlie  rights,  privileges 
and  immunities,  "  in  every  respect  and  to  the  same  extent " 
as  if  the  annexed  territory  had  originally  been  a  part  of  that 
city  and  county  and  had  been  inchided  in  the  territory 
annexed  tliereto  from  the  county  of  Westchester  by  the  act 
chapter  613  of  the  Laws  of  1873  and  the  acts  amendatory 
thereof. 

The  Constitution  vests  in  the  senate  and  assembly  the 
legislative  power  of  the  state  (Const,  art.  3,  sec.  1),  and  the 
jx)wer  to  divide  counties  or  towns,  and  to  erect  new  counties 
and  towns,  or  to  change  their  boundaries,  is  legislative  in  its 
character  and  is  conferred  upon  the  senate  and  assembly  by 
the  geneml  grant  of  legislative  power ;  and  unless  restrained 
in  a  particular  case  by  other  provisions  or  arrangements  of 
the  Constitution,  the  time  and  mode  of  its  exercise  is  in  the 
discretion  of  the  legislature.  The  power  of  the  legislature  to 
erect  new  counties,  although  not  conferred  by  any  express 
grant,  is  implied  in  the  prohibition  in  section  5,  art.  3, 
relating  to  members  of  assembly,  that  "  no  new  county  shall 
l>e  hereafter  erected  unless  its  population  shall  entitle  it  to  a 
member."  The  power  is  by  this  clause  both  recognized  and 
limited.  The  power  to  divide  towns  or  counties,  or  to  erect 
new  towns,  was  not  given  by  any  direct  language  in  the  Con- 
stitution of  1846,  but  it  was  exercised  in  many  cases  by  the 
legislature  as  a  part  of  its  ordinary  legislative  power.  We 
shall  have  occasion  to  refer  to  some  provivsioiLs  in  the  Con- 
stitution ^  of  1894,  in  which  the  existence  of  this  power  is 
expressly  recognized. 

The  act  of  annexation  now  in  question  is,  therefore,  pre- 
sumptively valid,  because  it  is  an  act  of  legislation  within  the 
ordinary  scope  of  legislative  power,  and  for  the  further 
reason  that  the  presumption  of  constitutionality  attaches  to 
every  statute  enacted  by  the  legislature.  The  duty  and  the 
burden  of  establishing  that  the  act  of  annexation  is  uncon- 
stitutional rests,  therefore,  upon  the  parties  asserting  its 
unconstitutionalitv.     It  needs  no   citation    of   authorities   in 
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support  of  the  doctrine  that  a  statute  can  be  declared  uncon- 
stitutional only  when  it  can  be  shown  beyond  reasonable  doubt 
that  it  conflicts  with  the  fundamental  law,  and  that  until 
every  reasonable  mode  of  reconciliation  of  the  statute  with 
the  Constitution  has  been  resorted  to,  and  reconciliation  has 
been  found  impossible,  the  statute  will  be  upheld. 

The  senate  districts  are  established  by  the  Constitution. 
The  whole  territory  of  the  state  is,  by  section  3,  art.  3, 
divided  into  senate  districts  upon  a  plan  which  preserves  the 
unity  of  the  county  in  their  formation,  no  county  being 
divided  except  to  constitute  two  or  more  senate  districts  within 
the  same  county.  The  rule  that  counties  were  not  to  be 
divided  in  the  formation  of  senate  districts,  except  in  the  cases 
specitied,  was  followed  by  the  convention,  and  it  was  made 
obligatory  in  all  future  apportionments.  We  think  it  is  plain 
that  the  general  scheme  of  the  Constitution  was  to  associate 
senate  districts  with  county  organizations  and  to  make  them 
coterminous  with  county  boundaries,  and  that  when  by  the 
Constitution  it  was  declared  that  a  senate  district  was  to 
consist  of  certiiin  specitied  counties,  tliere  was  established 
an  organic  relation  between  the  counties  as  they  existed 
territorially  at  the  adoption  of  the  Constitution  and  the 
senate  districts  thereby  established,  and  that  a  subsequent 
change  of  county  boundaries  by  the  legislature,  whereby  a 
senate  district  would  comprise  a  part  of  two  counties,  would 
violate  the  constitutional  plan,  unless  permitted  by  some  other 
provision  of  the  instrument.  The  claim  that  the  counties 
determine  the  senate  districts  merely  in  the  sense  that  their 
boundaries  on  a  certain  day  were  used  as  convenient  measure- 
ments for  the  districts  ignores  the  constant  relation  between 
counties  and  senate  districts  which  has  been  maintained  dur- 
ing the  whole  existence  of  the  state  government.  This  was 
equally  true  of  the  large  senate  districts  established  by  the 
Constitutions  of  1777  and  1821,  and  of  the  single  senate  dis- 
tricts under  the  Constitution  of  1846  and  the  Constitution  of 
1894-.  The  general  principle  that  the  ai)portionment  of  rep- 
resentatives in  the  legislature  is  to  be  made  upon  the  basis  of 
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population    has    been   modified    to    preserve   the   autonomy 
of   counties  and  their  relation  to  representative  senate  dis- 
tricts.      There    could  doubtless   be    a    more    exact    mathe- 
matical division  of  population  for  the  purpose  of  legislative 
representation,  if  the  boundaries  of  counties  were  disregarded. 
But  the   principle  of  equality  in  representation  is  to  some 
extent  subordinated  to  the  purpose  of  making  counties  the 
representative  territorial  units  in  the  apportionment  of  sena 
tors.      It   is   not   difficult   to  trace  the  origin  of  this  system 
embodied  in  our  State  Constitution.     It  lias  its  root  in  the 
prominence  given  to  county  government  and  to  county  organi- 
zations from  the  earliest  period  of  our  history  and  to  the 
habits  and  associations  of  the  people  formed  under  the  county 
system.      The  territory  of   the  state  in  colonial    times  was 
divided    into    counties.     Under  the   State   Constitution   the 
county  lias  been  the  agency  of  local  government  and  adminis- 
tration in  county  affairs.     Through  the  counties  the  state  col- 
lects its  taxes,  and  through  county  officers  the  judgments  of 
its  courts  have  been  executed.     Powers  of  local  legislation 
from  the  beginning  have  to  a  greater  or  less  extent  been  exer- 
cised by  county  boards,  and  the  inhabitants  of  a  county  have 
been  accustomed  to  act  together  in  public  affairs  and  in  the 
promotion  of  local  interests.     It  was  not  for  mere  conven- 
ience, therefore,  that  senate  districts  established  by  the  Consti- 
tution were  made  to  consist  of  counties.     There  was  inserted 
in  tlie  Constitution  of  1821  a  provision  which  has  been  incor- 
porated into  every  subsequent  State  Constitution,  that  "  no 
county  should  be  divided  in  the  formation  of  a  senate  district," 
a  provision  which,  though  addressed  to  the  legislature  and 
applicable   to   future   apportionments  only,   is   an   emphatic 
formulation  of  the  policy  which  has  unifonnly  prevailed. 

We  assent,  therefore,  to  the  proposition  that  when  the  Con- 
stitution declares  that  the  twenty-second  senate  district  shall 
consist  of  the  county  of  Westchester,  it  was  a  declaration  that 
the  county  of  Westchester  as  then  organized,  with  its  then  exist- 
ing territorial  limits,  should  constitute  that  district,  and  that  a 
change  of   the  territorial  boundaries  of   the  county  would 
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change  the  senate  district  as  established,  because  neither  the 
whole  district  nor  any  part  of  it  was  by  the  general  scheme 
to  remain  outside  of  the  county  organization.  The  answer 
that  the  word  "county"  in  art.  3,  sec.  3,  consti- 
tuting Westchester  county  as  the  twenty-second  senate 
district,  refers  to  that  county  as  a  political  organization, 
and  that  so  long  as  the  county  exists,  although  shorn 
of  a  part  of  its  territory,  the  part  remaining  constitutes  the 
district,  must  be  rejected.  The  claim  assumes  that  by  the  act 
of  annexation  the  exscinded  territory  became,  for  senate  dis- 
trict purposes,  a  part  of  the  city  and  county  of  Xew  York. 
The  specific  boundaries  in  the  Constitution  of  the  senate  dis- 
tricts in  the  city  and  county  of  Xew  York  by  streets,  avenues 
and  public  waters,  with  the  general  clause  in  connection  with 
the  boundaries  of  the  twenty-first  district,  inserted  to  embnico 
territory  in  the  city  not  capable  of  a  description  by  street 
boundaries,  do  not  admit  of  enlargement  so  as  to  include  ter- 
ritory subsequently  added  to  the  city  by  the  legislature,  and 
the  added  territory  would  form  no  part  of  any  senate  district 
in  the  state  if  dissevered  from  the  twenty-second  district. 
But  there  is  a  broader  objection  to  an  interpretation  of  the 
Constitution  which  would  permit  the  legislature  to  take  terri- 
tory from  one  coupty  and  senate  district  and  annex  it  to 
another  senate  district.  It  would  interfere  with  the  basis  of 
apportionment  founded  upon  population,  upon  which  tlie  con- 
vention acted,  and  enable  the  legislature  at  any  tune,  by 
changing  the  boundaries  of  counties,  to  subvert  the  approxi- 
mate equality  in  population  of  the  senate  districts  which  it  was 
the  aim  of  the  Constitution  to  establish.  It  would  place  it  in 
the  power  of  the  legislature  to  undo  and  defeat  the  work  of 
the  convention  under  guise  of  changing  county  boundaries. 
The  Constitution  gave  to  the  county  of  Westchester  one  senator 
and  three  members  of  assembly,  and  the  apportionment  was 
fixed  on  the  basis  of  its  then  existing  population.  The  argu- 
ment assumes  that  Westchester  county  would  continue  until 
another  enumeration  entitled  to  one  senator  and  three  mem- 
bers of  assembly,  although  the  greater  share  of  its  population 
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nmy,  by  an  act  of  annexation,  be  transferred  to  another 
county,  and  although  the  eonnty  to  which  it  is  annexed  will 
gain  no  additional  representation.  The  consequences  which 
might  flow  from  the  interpretation  of  the  Constitution  just 
considered  forbid  its  adoption.  It  would  open  the  door  for 
legislative  interference  with  representative  districts  for  partisan 
purposes  under  the  guise  of  changing:  the  boundaries  of  coun- 
ties, the  prevention  of  which  was  the  object  of  several  provis- 
ions of  the  Constitution. 

Leaving  out  of  view  for  the  present  a  consideration  of 
special  clauses  in  the  new  Constitution  relating  to  the  division 
of  counties  and  towns,  and  assuming  that  the  legislative  power 
over  the  subject  is  that  only  which  is  embraced  in  the  general 
grant  of  legislative  power,  we  have  on  the  one  hand  senate 
districts  consisting  of  counties  constituted  and  defined  by  the 
Constitution,  and  on  the  other  a  general  legislative  power  to 
change  the  boundaries  of  counties  and  towns  and  to  erect 
new  ones.  The  Constitution  contains  no  express  declaration 
restraining  the  legislature  from  altering  the  senate  districts 
established  by  that  instiniment,  intermediate  a  decennial  enume- 
ration. It  requires  tlie  legislature  so  to  alter  the  districts  as 
to  produce  equality  as  near  as  may  be,  at  the  first  regular 
session  after  the  return  of  every  enumeration,  but  no  power 
is  given  by  express  language  to  alter  them  at  any  other  time. 
If  the  validity  of  the  act  of  annexation  now  in  question  depends 
solely  upon  the  force  of  the  general  grant  of  legislative  power, 
the  case  of  Lannlng  v.  CWpenter (20  N.  Y.  447)  is  an  autliority 
against  its  constitutionality.  That  case  arose  under  the  Consti- 
tution of  1846  and  involved  the  validity  of  tlie  law  passed  in 
1854  (intermediate  two  decennial  periods),  creating  Schuyler 
county  out  of  parts  of  three  counties,  and  the  new  county  as 
formed  embraced  parts  of  two  senate  districts  and  of  two  judi- 
cial districts.  The  act  was  held  by  a  divided  court  to  be 
unconstitutional  for  the  reason  that  the  existing  judicial,  senate 
and  assembly  districts  organized  by  or  in  pursuance  of  the 
Constitution  then  in  force,  continued  unchangeable  until  after 
the  next  succeeding  enumeration  and  that  a  change  of  county 
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boundaries,  which  should  leave  senate  districts  not  bounded  by 
county  lines,  was  a  change  in  contravention  of  the  constitu- 
tional requirement  that  they  should  consist  of  entire  counties. 
It  was  claimed  in  support  of  the  act  that  the  power  to 
erect  a  new  county  was  vested  in  the  legislature  under  the 
general  grant  of  legislative  power  and  that  such  incidental  and 
temporary  changes  in  the  county  boundaries  of  judicial  and 
legislative  districts  as  might  result  fron^  the  exercise  of  this 
power  did  not  invalidate  the  act.  The  court  rejected  this 
view,  and  held  that  the  general  power  must  yield  to  the  spe- 
cific regulations  for  the  formation  of  senate  and  judicial  dis- 
tricts, and  that  the  power  of  the  legislature  to  erect  a  new 
county,  if  it  involved  a  change  in  the  boundaries  of  senate  and 
judicial  districts  by  county  lines,  could  only  be  exercised  con- 
temporaneously with  the  return  of  a  new  enumeration.  In 
the  subsequent  ca^e  of  Kimie  v.  City  of  Syracuse  (3  Keyes, 
110)  an  act  changing  the  boundaries  of  the  city  of  Syracuse, 
passed  in  18o8,  by  annexing  territory  belonging  to  an  assem- 
bly district  in  that  county  to  territory  in  another  assembly 
district  therein,  was  held  to  be  invalid  on  the  ground  that  it 
was  an  alteration  of  assembly  districts  intermediate  two  decen- 
nial periods,  in  violation  of  the  Constitution. 

But  the  (piestion  as  to  the  validity  of  the  Annexation  Act 
of  1895  does  not  arise  under  the  Constitution  of  1846.  The 
Constitution  of  1894  contains  provisions  not  found  in  the  Con- 
stitution of  1846,  which  in  our  judgment  materially  affect  the 
question  now  to  be  determined.  When  the  constitutional 
commission  of  1873  assembled  these  cases  had  been  decided. 
The  legislative  article  proposed  by  that  commission  divided 
the  state  into  eight  senate  districts,  as  under  the  Constitution 
of  1821,  and  apportioned  the  members  of  assembly  among  the 
counties  as  under  the  Constitution  of  1846.  It  appears  from 
tlie  journal  of  the  commission  that  after  the  legislative  article 
had  been  reported  by  the  committee  having  this  subject  in 
charge,  on  niotion  of  a  member  from  the  seventh  judicial  dis- 
trict, who  resided  in  one  of  the  counties  from  which  Schuyler 
county  was  taken,the  article  was  by  unanimous  consent  amended 
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by  adding  to  the  section  relating  to  the  apportionment  of  mem- 
bers of  assembly  and  the  constitution  of  assembly  districts  the 
clause :  "  Nothing  in  this  section  shall  prevent  division  at  any 
time  of  towns  and  counties  to  be  effectual  for  the  purpose  of 
town  and  county  administration."  (See  Journal  of  Constitu- 
tional Commission,  pg.  408.)  Subsequently,  when  the  article 
was  reported  by  the  committee  on  revision,  this  clause  was 
changed  so  as  to  read :  "  Nothing  •  in  this  section  shall 
prevent  division  at  any  time  of  counties  and  towns  and  the 
erection  of  new  towns  and  counties  by  the  legislature,"  and  in 
this  forni  was  adopted  by  the  people.  But  the  plan  of  eiglit 
senate  districts  was  rejected.  The  clause  in  a  form  slightly 
changed  is  incorporated  in  tlie  present  Constitution.  There 
was  no  similar  clause  in  the  Constitution  of  1846.  There  can 
be  no  doubt  that  this  provision  was  inserted  to  overrule  the 
doctrine  of  the  Kinne  case  and  to  reUeve  the  legislature  in  the 
exercise  of  the  power  to  divide  counties  and  towns  from 
the  restriction  imposed  by  the  decision  in  that  case.  The 
power,  it  declares,  may  be  exercised  "at  any  time."  It  is 
neither  restricted  as  to  time,  nor  by  the  relation  which  the  dis- 
severed territory  may  bear  to  existing  assembly  districts. 
Under  this  power  a  town  may  at  any  time  be  taken  from  one 
county  and  added  to  another.  Towns  belonging  to  one  assem- 
bly district  may  be  divided,  and  the  part  taken  away  may  be 
added  to  a  town  in  another  assembly  district.  Such  changes 
would  not  violate  tlie  prohibitions  that  "no  town  shall  be 
divided  in  the  formation  of  assembly  districts,"  and  that 
assembly  districts  once  formed  "  shall  remain  unaltered  until 
another  enumeration,"  on  the  construction  that  tlie  assembly 
districts  existing  when  a  division  is  made  remain  territorially 
tlie  same,  notwithstanding  the  division.  It  is  true  that  the 
clause  is  inserted  in  the  section  relating  to  the  apportionment 
of  assemblymen  and  the  creation  of  assembly  districts,  and 
declares  that  "  nothing  in  this  section  shall  prevent,"  etci 
Upon  this  reading  is  based  an  argument  that  the  rule  in  Lan- 
fling  V.  Carpenter^  as  applicable  to  the  change  of  senate  dis- 
tricts, remains  unaffected.     But  we  think  the  insertion  of  this 
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clause  indicates  an  intention  to  leave  the  legislature  free  to 
exercise  tlie  power  to  change  the  boundaries  of  counties  and 
towns  and  to  erect  new  towns  at  any  time  in  its  discretion.  It 
is  difficult  to  see  any  reason  for  denying  this  power  when  its 
exercise  would  affect  a  senate  district,  and  for  permitting  its 
exerci^^e  in  the  case  of  the  smaller  unit.  There  is  another  clause 
of  some  significance  in  the  legislative  article  of  the  new  Con- 
stitution, taken  from  the  amendments  of  1874;  ''but  the  legis- 
lature may  abolish  the  county  of  Hamilton  and  annex  the  ter- 
ritory thereof  to  some  other  county  or  counties."  This  power 
could  not  be  exercised  between  two  apportionments  without 
changing  the  lines  of  the  27th  senate  district,  since  after  the 
division  that  district  would  cease  to  be  bounded  by  county  lines. 
We  are  of  the  opinion  that,  under  the  present  Constitution, 
the  act  chapter  934  of  the  Laws  of  1895,  as  an  act  of 
annexation,  was  within  the  constitutional  power  of  the  legis- 
lature, although  it  changed,  as  to  the  twenty-second  senate 
district,  the  county  boundaries  of  the  district.  But  such 
effect  should  be  given  to  the  act  as  will  least  disturb  the  gen- 
eral ])lan,  and  this  wnll  be  accomplished  by  regarding  the 
annexed  territory  as  still  a  part  of  that  district  for  the  elec- 
tion of  a  senator.  The  departure  from  the  plan  that  senate 
districts  shall  be  bounded  by  county  lines  will  be  temporary. 
Upon  a  new  enumeration,  the  counties  of  New  York  and 
Westchester,  as  they  stand  at  that  time,  will  be  units  of  divis- 
ion in  forming  the  new  legislative  districts.  It  will  be  then 
the  duty  of  the  legislature,  under  the  mandatory  provisions 
of  the  Constitution,  to  organize  the  senate  districts  out  of  the 
then  existing  counties,  and  courts  in  considering  the  constitu- 
tionality of  statutes  may  act  upon  the  assumption  that  a  duty 
positively  enjoined  will  be  performed.  This  mode  of  recon- 
ciliation between  the  Constitution  and  the  statute  will  not 
interfere  with  the  policy,  so  carefully  guarded  in  the  Consti- 
tution, of  preventing  a  change  of  representative  districts  inter- 
mediate two  enumerations,  for  partisan  purposes.  It  also 
gives  full  eflFect  to  the  requirement  of  iiie  Constitution  (Art. 
3,  sec.  5)  that  boards  of  supervisors  in  constituting  a8seml)ly 
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districts  shall  so  arrange  them  tliat  each  assemhly  district 
"shall  be  wholly  within  a  senate  district  formed  under  the 
same  apportionment." 

There  are  some  embarrassments  in  regarding  the  annexed 
territory  as  part  of  tlie  county  of  AVestchester  for  the  purpose 
of  division  of  the  county  into  assembly  districts.  Boards  of 
supervisoi*s  in  counties  entitled  to  more  than  one  member  of 
assembly  are,  by  section  5,  art.  3  of  the  Constitution,  to  meet 
and  ** divide  sucb  counties"  into  assembly  districts.  Tlie 
Annexation  Act  took  the  annexed  territory  out  of  Westchester 
county  and  made  it  a  part  of  the  county  of  New  York.  Its 
corporate  relation  to  Westchester  county  was  changed.  The 
framere  of  the  Constitution  may  not  in  using  the  word 
"  counties  "  have  had  in  view  the  case  of  a  change  of  county 
boundaries  after  an  apportionment  and  before  a  division  into 
assembly  districts.  But,  construing  the  word  ^'  counties  "  in 
this  connection  as  meaning  tlie  territorial  division  existing 
when  the  apportionment  was  made,  the  difficulty  may  be 
overcome.  So  also  upon  the  construction  we  give  to  the  act 
of  annexation,  .the  inhabitants  of  the  annexed  territory  will 
not  be  represented  in  the  board  of  supervisors  of  Westchester 
county  when  it  comes  to  form  the  assembly  districts.  So  also 
their  interests  as  residents  of  the  city  and  county  of  New  York 
may  possibly  at  times  be  antagonistic  to  those  of  the  inhabit- 
ants of  Westchester  county,  and  yet  the  senator  and  members 
of  assembly  from  that  county  will  be  the  common  representa- 
tives of  such  diverse  interests. 

We  are  not  unmindful  of  the  difficulties  in  the  case.  But 
they  attend  any  construction  which  may  be  given  to  constitu- 
tional provisions,  on  their  face  somewhat  hostile,  but  which 
the  court  is  bound  if  possible  to  reconcile.  We  think  the 
construction  of  the  act  of  annexation,  which  affirms  its  validity 
as  such,  but  leaves  the  annexed  territory  part  of  the  twenty- 
second  district  and  of  the  second  judicial  district  and  depart- 
ment, and  within  the  jurisdiction  of  the  board  of  supervisors 
of  Westchester  county  for  the  purpose  of  forming  assembly 
districts,  most  nearly  harmonizes  the  provisions  of  the  Consti- 
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tution  relating  to  senate,  judicial  and  assembly  districts, and 
the  power  possessed  by  the  legislature  to  divide  counties 
and  towns. 

The  objection  to  the  Annexation  Act  that  it  violates  the  con- 
stitutional provision  establishing  judicial  districts  and  depart- 
ments, is  answered  by  the  reasoning  upon  which  we  sustain  the 
change  in  the  county  lines  of  the  twenty-second  senate  district. 

The  words,  "  in  every  respect  and  to  the  same  extent," 
found  in  the  Annexation  Act,  read  in  connection  with  the 
context,  are  satisfied  by  construing  them  as  referring  to 
municipal  burdens  and  municipal  rights  in  which  the 
annexed  territory  and  its  inhabitants  were  to  share.  The 
voters  in  the  annexed  territory  will  be  entitled  to  vote  for 
senator,  member  of  assembly  and  for  justices  of  the  Supreme 
Court,  the  same  as  though  the  Annexation  Act  had  not  been 
passed.  Elections  in  the  annexed  territory  will  of  necessity 
be  conducted  under  the  control  of  the  election  officers  of  the 
city  and  county  of  New  York,  and  the  returns  will  be  made 
to  the  proper  authorities  of  Westchester  county.  This  was 
the  plan  adopted  under  the  Annexation  Act  of  1873,  and  for 
several  years  elections  were  conducted  thereunder  without 
confusion  or  difficulty. 

Our  conclusion  is  that  the  Annexation  Act  of  1895  is  con- 
stitutional, but  that  it  did  not  operate  to  take  the  annexed 
territory  out  of  the  jurisdiction  of  the  board  of  supervisors  of 
Westchester  county  in  forming  assembly  districts  pursuant  to 
section  5,  art.  3  of  the  Constitution,  and  that  it  was  the  duty 
of  the  board  at  its  meeting,  on  the  second  Tuesday  of  June, 
1895,  to  have  included  the  annexed  territory  within  one  of 
the  three  assembly  districts  allotted  by  the  Constitution  to  the 
county  of  Westchester.  The  board  having  failed  to  perform 
this  duty,  the  mandamus  was  properly  granted. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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The  People  of  the  State  of  New  York,  Appellant,  v.  The 
American  Steam  Boiler  Insurance  Company,  Henry  S. 
Ward,  as  Receiver,  Respondent. 

1.  Insurance  CJompany  —  Receiver — Securities  in  Insurance 
Depauxiient.  The  provision  of  section  76  of  chapter  690  of  Laws  of 
1892  (the  Insurance  Law),  which  empowers  receivers  of  insurance  com- 
panies to  take  possession  of  all  the  assets  of  the  company,  including  the 
securities  deposited  in  the  state  insurance  department,  refers  only  to  com- 
panies issuing  registered  policies  and  annuity  bonds. 

2.  Intekest.  The  interest  collected  upon  such  securities  follows  the 
principal;  and  a  want  of  power  in  a  receiver  to  take  possession  of  the 
securities  deposited  in  the  insurance  department  also  prevents  him  from 
obtaining  possession  of  the  interest  collected  thereon. 

8.  Casualty  Company  —  Receiver  —  Interest  on  Securities.  A 
receiver  of  a  casualty  company  organized  under  chapter  463  of  the  Laws 
of  1853  and  which  had  not  issued  registered  policies  or  annuity  bonds, 
appointed  by  the  court  in  an  action  brought  for  the  dissolution  of  the 
company,  is  not  entitled,  after  judgment  of  dissolution  but  before  the 
rights  of  the  i>olicy holders  have  been  settled,  to  compel  the  superintend- 
ent of  insurance  of  the  state  of  New  York  to  transfer  to  him  interest  col- 
lected by  the  superintendent  upon  securities  deposited  in  the  insurance 
department  by  the  comimny  for  the  benefit  of  its  policyholders. 

Penp/ii  V.  A.  8.  B,  Insurance  Co.,  etc.  (87  Hun,  229),  reversed. 

(Argued  June  3,  1895;  decided  October  8,  1895.) 

Appeal  by  the  Biiperintendent  of  insurance  of  the  state  of 
New  York  from  order  of  tlie  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  May  17,  1895, 
which  aflSrmed  an  order  of  Special  Term,  directing  said 
superintendent  to  transfer  and  pay  over  to  the  receiver  of  the 
American  Steam  Boiler  Insurance  Company  the  interest  col- 
lected by  him  upon  the  securities  deposited  by  the  company 
for  the  protection  of  policyholders. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

John  W.  Hogan  for  appellant.  The  superintendent  of 
insurance  holds  the  securities  deposited  by  the  company 
named,  by  virtue  of  a  statutory  trust  created  for  the  benefit 
and  protection  of  the  policyholders,  and  the  courts  are  power- 
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less  to  divest  him  of  the  trust.  (Laws  of  1853,  chap.  463, 
§  6 ;  Laws  of  1860,  chap.  328 ;  Laws  of  1865,  chap.  32S ; 
Laws  of  1853,  chap.  463,  §  17;  Laws  of  1879,  chap.  161; 
Laws  of  1888,  chap.  517;  liuggles  v.  CJuijnnan^  59  X.  Y. 
163;  64  id.  557;  80  id.  152;  59  id.  165;  ///.  re  G.  JL  Z. 
I7is,  Co,,  13  II im,  115  ;  74  X.  Y.  617;  Peoj)/e  v.  A.  S.  B, 
Co.,  81  Hun,  498 ;  Laws  of  1892,  chap.  690,  J5,§  70-72  ;  I^xws 
of  1869,  chap.  902,  ^,^  72-76 ;  5  R.  S.  [8th  ed.]  4465,  4480 ; 
People  ex  veL  v^  Chapman,  5  Iliin,  222;  S/nyfh  v.  Monroe, 
84  X.  Y.  354-362;  Atty.-Gen.  v.  X,  A.  L,  Inn.  Co,,  89  id. 
152;  85  id.  485  ;  82  id.  172;  Laws  of  18r>9,  chap.  292.)  Sec- 
tion 14  of  the  Insurance  Law  of  1892  does  not  authorize  a 
transfer  of  funds  to  tlie  receiver.  (I^ws  of  1853,  cliap.  463, ' 
§  6 ;  Laws  of  1892,  chap.  690 ;  Ledle  v.  LorlUarJ,  110  X. 
Y.  531 ;  Peo2)le  v.  E,  Ins.  Co.,  92  id.  105  ;  Hyatt  v.  Allen, 
56  id.  553 ;  Boanlman  v.  Z.  S.  cfe  J/.  S.  P.  P.  Co.,  84  id. 
157;  Smyth  v.  Jfunroe,  Id.  354;  Z.  Ins.  Co.  v.  Ma^rtretl^ 
131  id.  286.)  The  equity  powers  of  tlie  court  are  sufficient  to 
decree  a  distribution  by  the  superintendent  of  the  trust  funds. 
{Ill  re  X  A.  Z.  Ins.  Co.,  92  X.  Y.  654.) 

J.  C.  O^  Conor  for  respondent.  This  defendant,  tlie  Ameri- 
can Steam  Boiler  Insurance  Company,  is  governed  primarily 
by  the  general  provisions  of  article  1  of  the  Insurance  Law, 
and  particularly  by  article  2.  (Laws  of  1869,  chap.  902, 
§§14,  70-92;  Code  Civ.  Pro.  §§  1785,  1788,  1798,  1801.) 
The  Insurance  Law  is  to  be  considered  broadly  and  with  intent 
to  give  effect  to  its  entire  scope  and  meaning.  It  was  intended 
to  permit  the  Supreme  Court  by  its  receiver,  duly  appohited,  to 
wind  up  the  affairs  of  the  corporation,  as  well  as  to  allow  the 
withdrawal  of  securities  from  the  insurance  department, 
whenever  it  appeared  that  the  necessity  of  retaining  them 
was  no  longer  demanded  to  protect  the  policyholders.  (Laws 
of  1869,  chap.  902.)  If  the  company  be  declared  solvent,  the 
receiver  is  entitled  to  the  dividends.  (Laws  of  1892,  chap. 
690,  §  14.)  If  the  company  be  declared  insolvent,  the  receiver 
is  entitled  to  the  dividend.     (Laws  of  1892,  chap.  690,  §  76.) 
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Independent  of  the  question  of  solvency  or  insolvency,  the 
receiver  is  entitled  to  the  securities  in  excess  of  the  face  value 
of  the  claims  against  the  corporation.  (Laws  of  1892,  chap. 
690,  §  72.)  A  receiver  having  been  appointed  for  the  corpo- 
ration npon  a  final  judgment,  the  receiver  is  entitled  to  the 
assets  of  the  corporation.  He  has  the  powei^s  of  a  receiver  of 
an  insolvent  corporation.     (Code  Civ.  Pro.  §§  1788,  1789.) 

Haight,  J.  The  American  Steam  Boiler  Insurance  Com- 
pany is  a  casualty  company  organized  under  the  provisions^  of 
cliapter  463  of  the  Laws  of  1853.  Pursuant  to  the  provisions 
of  that  act  it  had  deposited  with  the  superintendent  of 
insurance  the  sum  of  $100,000  in  trust  for  the  benefit  of  its 
policyholders.  In  November,  1893,  a  judgment  was  entered 
in  this  action  dissolving  the  franchises  of  the  company,  for- 
feiting its  corporate  privileges  and  appointing  Henry  S.  Ward 
as  receiver.  After  the  dissolution  of  the  corporation  the 
superintendent  of  insurance  collected  $3,000  interest  that 
matured  upon  the  deposits  made  with  him  for  the  benefit  of 
the  policyholders.  The  receiver  then  demanded  of  the  super- 
intendent the  transfer  of  such  interest  to  him,  which  was 
refused,  and  thereupon  an  application  was  made  to  the  court 
for  an  order  compelling  such  transfer.  This  motion  was 
denied  at  the  Sj>ecial  Term,  btit  the  order  was  reversed  in  the 
General  Term  with  leave  to  renew  the  motion.  {People  v. 
Ant,  S,  B,  Ins.  Co,^  81  Ilun,  498.)  Upon  such  renewal  the 
motion  was  granted,  and  the  same  has  been  afiirmed  in  the 
General  Term. 

The  right  of  the  receiver  to  a  transfer  to  him  of  the  fund  or 
security  deposited  with  the  superintendent  of  insurance 
depends  npon  the  construction  to  be  given  to  the  provisions 
of  chapter  690  of  the  Laws  of  1892.  Under  the  statute  of 
1853  it  has  been  held  that  the  superintendent  holds  the 
securities  deposited  by  tirtue  of  a  statutory  trust  created  for 
the  benefit  and  protection  of  the  policyholders,  and  that  the 
receiver  when  appointed  is  not  entitled  to  have  the  fund 
tamed  over  to  him  until  the  rights  of  the  policyholders  have 
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been  settled.  {Ruggles  v.  Chapman^  Supt^  etc.,  59  N.  Y. 
163 ;  Peoph  ex  rel.  Buggies^  Meceiver,  etc,,  v.  Chapman,  64 
id.  557 ;  Li  the  Matter  of  the  Atty.-Genl,  v.  The  N.  Am,  Z. 
Ins,  Co,,  92  id.  654 ;  In  ilie  Matter  of  the  Guardian  Mut. 
L,  Ins.  Co,',  13  Hun,  115 ;  affd.,  74  K  Y.  617.)  By  chapter 
902  of  the  Laws  of  1869  certain  life  insurance  companies 
were  authorized  to  make  special  deposits  with  the  insurance 
department,  in  addition  to  the  amount  of  deposits  required  by- 
law, for  the  purpose  of  protecting  the  holders  of  registered 
policy  and  annuity  bonds  issued  under  tlie  provisions  of  the 
act.  In  sections  7  and  8  of  that  act  provisions  were  made  for 
the  conversion  of  the  deposit  into  money  by  the  superintendent 
and  treasurer  in  case  of  insolvency,  or  in  case  it  should  be 
found  that  the  issuing  of  additional  policy  and  annnity 
bonds  was  injurious  to  the  public  interest,  and  pay  the  same 
over  to  the  receiver  to  be  distributed  under  the  directions  of 
the  court,  first,  to  the  payment  of  the  registered  policy 
and  annuity  bondholders  of  the  company,  and  then  apply  the 
surplus,  if  any,  with  tlie  other  assets  to  the  payment  of  its 
just  debts.  Under  this  act  it  has  been  held  that  as  to  such 
companies  the  receiver  was  entitled  to  the  deposit.  {In  the 
Matter  of  the  Application  of  the  Atty,-Genl,  v.  2'he  If,  Am,. 
L,  Ins,  Co,,  80  K.  Y.^  152;  Same  v.  Sa^ne,  82  id.  172; 
Same  v.  Same,  85  id.  485 ;  Srnyth  v.  Munroe,  84  id,  354- 
361.)  The  American  Steam  Boiler  Insurance  Company  is  not 
incorporated  under  the  provisions  of  the  latter  act,  has  made 
no  special  deposit  for  the  benefit  of  the  holders  of  registered 
policy  and  annuity  bonds  and  has  issued  no  such  policies  or 
bonds.  It  consequently  is  not  subject  to  the  provisions  of 
that  act.  Such  was  the  law  as  it  existed  up  to  the  time  of  the 
revision  of  1892.  Have  the  rights  of  the  superintendent  been 
changed  in  this  regard  ?  By  section  70  of  the  act  power  is 
given  to  thirteen  or  more  persons  to  become  a  corporation  for 
the  purpose  of  making  various  kinds  of  insurance,  enumerating 
them,  in  which  life  and  casualty  are  each  particularly  specified. 
The  next  section  pertains  to  the  organization  of  such  com- 
panies,  and  the  next  to  the  withdrawal  of  securities  upon 
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relinquishment  of  the  business  of  the  company.  These  sec- 
tions are  doubtless  general,  having  reference  to  all  of  the 
varions  kinds  of  insurance  authorized  by  the  provisions  of  the 
act.  Then  follows  section  73,  which  provides  .for  special 
deposits  with  the  superintendent  in  addition  to  the  amount 
required  by  law  for  tJie  benefit  of  the  holders  of  registered 
poUcies  and  annuity  bonds.  And  then  sections  74  and  75, 
both  pertaining  to  registered  policies  and  annuity  bonds. 
These  sections  unquestionably  have  reference  only  to  that 
class  of  insurance  and  do  not  apply  to  companies  that  do  not 
issue  registered  policies  or  annuity  bonds.  "We  then  come  to 
section  76,  which  provides  that  "  If  at  any  time  the  affairs  of 
any  such  depositing  corporation  shall,  in  the  opinion  of  the 
gnperintendent  of  insurance,  appear  to  be  in  such  a  condition 
as  to  render  the  issuing  of  additional  policies  and  annuity 
hands  by  the  corporation  injurious  to  public  interest,  such 
corporation  shall  be  deemed  insolvent  and  the  superintendent 
shall  report  the  fact  to  the  attorney -general,  who  shall  bring 
such  action  or  institute  such  proceedings  as  may  be  author- 
ized by  law  to  be  taken  against  an  insolvent  insurance  cor- 
poration. If  in  any  such  action  or  proceeding  it  shall  appear 
to  the  satisfaction  of  the  court  that  the  assets  and  funds  of 
tlie  corporation  are  not  sufficient  to  justify  its  further  con- 
tinuance of  the  business  of  insuring  lives,  granting  annuities 
and  incurring  new  obligations  as  authorized  by  its  charter,  it 
shall  enjoin  and  restrain  the  corporation  from  the  furtln^r 
transaction  of  its  business  and  appoint  a  receiver  of  its  assets 
and  credits,  who,  upon  filing  his  bond  to  the  people  of  the 
state  in  an  amount  and  with  sureties  approved  by  the  court 
conditioned  for  the  faithful  performance  of  his  duties,  shall 
take  possession  of  all  such  assets  and  credits,  including  the 
securities  deposited  in  the  insurance  department.-'  Here  we 
have  express  statutory  authority  for  the  receiver  to  take  i)()s- 
session  of  the  deposits,  but  do  the  provisions  of  the  section 
have  reference  to  insurance  companies  generally,  or  are  they 
limited  to  the  companies  issuing  registered  policies  and 
anmiitf  bonds  ?     This  section  and  the  one  that  follows  it  are 
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a  Bubstantial  reproduction  of  sections  7  and  8  of  chapter  902 
of  the  Laws  of  1869,  which,  as  we  have  seen,  have  reference 
only  to  companies  issuing  registered  policies  and  annuity- 
bonds.  They  immediately  succeed  sections  73,  74  and  75, 
which  also  pertain  to  the  same  class  of  insurance.  Section  76 
refers  to  them  as  "  such  depositing  corporations,"  and  speaks 
of  annuity  bonds ;  thus,  as  we  tliink,  referring  to  that  par- 
ticular class  of  insurance,  and  not  to  insurance  companies  gen- 
erally. If  we  are  correct  in  this  view,  it  follows  that  the  pro- 
visions of  section  76  have  no  application  to  casualty  insurance 
companies,  and  that  consequently  there  has  been  no  change 
in  the  statutes  affecting  the  right  of  the  superintendent  to 
retain  the  funds  or  securities  deposited  with  him  until  the 
rights  and  equities  of  the  policyholders  are  fully  deterniined 
and  adjusted. 

We  see  no  reason  why  the  interest  must  not  follow  the  prin- 
cipal. By  section  14  of  the  act  the  corporation,  so  long  as  it 
shall  continue  solvent  and  comply  with  the  laws  of  the  state, 
shall  be  permitted  by  the  superintendent  to  collect  the  inter- 
ests or  dividends  upon  its  deposits.  This,  doubtless,  has  refer- 
ence to  a  solvent  corporation  still  continuing  active  business. 
It  has  no  application  to  a  corporation  that  has  ceased  to  exist 
and  has  been  dissolved  \>y  a  judgment  of  the  court.  There- 
after the  superintendent  holds  the  deposits  or  securities  under 
the  trust  created  by  the  statute  for  the  benefit  of  the  policy- 
holders, and  as  such  is  entitled  to  collect  the  interest  there- 
after accruing  and  treat  it  as  a  part  and  parcel  of  the  trust 
in  his  hands. 

This  motion  does  not  conform  to  the  provisions  of  section 
72  of  the  act,  and  consequently  it  need  not  be  here  considered. 

The  orders  of  the  General  and  Special  Terms  should  be 
reversed  and  the  motion  denied,  but  without  costs  to  either 
party. 

All  concur. 

Orders  reversed. 
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The  People  ex  rel.  Hecker-Jones-Jewell  Milling  Com- 
pany, Appellant,  i\  Edward  P.  Barker  et  al..  Commis- 
sioners of  Taxes,  etc.,  Respondents. 

1.    AsSESSMETiT — FOREIGN    CORPORATION — CERTIORARI  —  QUESTION 

OF  Fact.  Where  an  assessment  for  taxation  upon  the  property  of  a 
foreign  corporation  used  in  its  business  in  this  state  involves  a  question  of 
fact  as  to  what  indebtedness  was  actually  incurred  in  the  purchase  of 
assets  here,  and  the  evidence  submitted  to  the  assessora  was  not  so  clear 
and  convincing  as  to  leave  no  doubt  as  to  the  fact;  and  the  assessment 
itself  depends  upon  the  different  kinds  of  property  making  up  the  assets, 
and  it  was  not  made  plain  what  the  true  value  of  the  assets  was,  and  there 
is  some  evidence  to  support  the  determination  of  ihe  assessors  as  to  the 
true  amount  of  the  assessment,  the  Court  of  Appeals  will  not  review  and 
reverse  such  determination  upon  certiorari. 

2.  Assessment  —  Foreign  Corporation  —  Sums  Invested.  When  a 
foreign  corporation  doing  business  in  this  state  purchases  property  here  for 
its  business  and  pays  cash  for  a  portion  of  it  and  promises  to  pay  the  balance 
at  a  future  day,  or  pays  no  cash  but  promises  to  pay  in  the  future,  the 
amount  still  due  upon  the  property  is  to  be  deducted  from  the  value  of 
the  property,  to  ascertain  the  **8ums  invested  "  in  this  state,  in  applying 
the  provision  of  chapter  37,  Laws  of  1855,  that  all  non-resident  persons 
and  associations  doing  business  in  the  state  of  New  York  "shall  be  assessed 
and  taxed  on  all  sums  invested  in  any  manner  in  said  business  the  same  as 
if  they  were  residents  of  this  state."  (People  ex  rel.  Thurher-  Whylaud  Co, 
V.  BarkeT,  141  N.  Y.  118,  limited.) 

3.  Corporate  Stock.  Stock  issued  by  a  corporation  in  payment  for 
property  is  not  a  debt  incurred  by  the  corporation. 

People  ex  rel.  v.  Barker  (86  Hun,  148),  reversed. 

(Argued  JVIay  20,  1895;  decided  October  8,  1895.) 

Appeals  from  orders  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  April  11,  1895, 
which  aflSrraed  orders  of  Special  Term  dismissing  writs  of 
certiorari. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

John  M.  Bowers  for  appellant.  The  sum  invested  in  this 
state  by  the  relator  was  the  surplus  of  its  assets  in  this  state 
after  deducting  the  indebtedness  incurred  by  it  in  the  acquisi- 
tion of  such  assets.    {Clark  v.  Bailey^  12  Blatchf.  150;  Wil- 
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Uar/is  V.  Bd,  of  Suprs,,  78  "N.  Y.  561 ;  People  ex  ref.  v. 
Barker,  141  id.  118  ;  39  N.  E.  Bep.  1065  ;  Thomas  on  Mort. 
98  ;  Cona/h  v.  Lakey,  80  N.  Y.  345 ;  llitclicock  v,  X.  Ins, 
Co,,  20  id.  G8  ;  People  ex  rel.  v.  Comrs.  of  Taxes,  23  N.  Y. 
243.)  The  construction  put  upon  section  1  of  chapter  37  of 
the  Laws  of  1855  by  the  court  below  makes  such  statute  un- 
constitutional and  void.  (Laws  of  1788,  chap.  65  ;  R.  S.  art. 
2,  §  1) ;  IE.  S.  [1st  ed.]  387 ;  Laws  of  1891,  chap.  178,  §  2 ; 
Laws  of  1823,  chap.  262 ;  Laws  of  1857,  chap.  456;  Peojjle 
ex  rel  v.  Barker,  141  X.  Y.  196;  25  N.  Y.  Supp.  340; 
Laws  of  1855,  chap.  37,  §  1  ;  Duer  v.  Small,  4  Blatchf.  261 ; 
Walluig  V.  Michigan,  116  U.  S.  446 ;  Brown  v.  Houston, 
114  id.  622  ;  WUey  v.  Parrner,  14  Ala.  627  ;  Corfield\,  Cor- 
yell, 4  Wash.  [C.  C]  371,  380;  Ward  v.  Maryland,  12 
Wall.  419,  430 ;  15  id.  300;  Maguire  v.  Parker,  32  La.  Ann. 
832  ;  State  v.  Wiggin,  64  IST.  II.  508  ;  Welton  v.  Missouri,  91 
U.  S.  275 ;  Guy  v.  Baltimore,  100  U.  S.  434 ;  Robhins  v.  S.  T. 
District,  120  id.  489  ;  Asher  v.  Texas,  128  id.  129  ;  Brown  v. 
Maryland,  12  Wheat.  419  ;  Jliggins  v.  Lime,  130  Mass.  1 ;  P. 
(&  C,  Co,  V.  Bates,  156  IT.  S.  577 ;  State  y,  Furhish,  72  Maine, 
493  ;  State  v.  Xorth,  27  Mo.  464 ;  Paul  v.  Virginia,  8  Wall. 
168  ;  P,  M.  Co,  V.  Peufi,,  125  U.  S.  181 ;  County  of  Sant<i 
Clara  v.  S,  c&  C  P,  P.  7?.  Co.,  118  id.  394;  Laws  of  1892, 
chap.  687,  §§  15,  10 ;  Laws  of  1880,  chap.  542  ;  Laws  of  1895, 
chap.  240 ;  Demared  v.  Flack,  128  N.  Y.  205 ;  Lancaster 
V.  A,  L  Co.,  140  id.  576;  J/.  Co.  v.  Gage,  100  U.  S.  676;  >6\ 
Co.  V.  Port  Wardens,  6  AVall.  31 ;  P,  T  Co.  v.  W.  U.  T  Co., 
96  U.  S.  1  ;  G,  F.  Co.  v.  Pennsylvania,  114  id.  196;  Com, 
V.  .S".  0.  Co.,  101  Penn.  St.  119.)  On  the  face  of  the  state- 
ment  filed  by  the  relator  with  the  commissioners  of  taxes  and 
without  inquiry  as  to  what  proportion  of  its  general  indebted- 
ness should  be  offset  against  its  Xew  York  items,  the  assess- 
ment could  not  have  been  made  at  a  greater  sum  than 
$730,000.  {People  ex  rel.  v.  Barker,  139  N.  Y.  55  ;  141  id. 
251.)  The  relator  was  entitled  to  offer  evidence  showing  how 
much  of  its  indebtedness  was  due  on  account  of  the  acquisi- 
tion of  its  I^ew  York  assets  or  incurred  in  the  purchase 
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thereof.  (Laws  of  1880,  chap.  269,  §  4 ;  In  re  Corwui,  135 
y.  Y.  252  ;  People  v.  Comrs,^  39  N.  E.  Rep.  385  ;  People  ex 
reL  V.  Grray^  45  Hun,  243 ;  People  ex  rel.  v.  Keator^  17  Abb. 
[X.  C]  369 ;  People  ex  rel.  v.  Barker,  26  N.  Y.  Supp.  519 ; 
People  ex  rel.  v.  ZoeUer,  15  id.  684 ;  People  ex  rel,  v.  Barker, 
22  id.  1043 ;  People  ex  rel,  v.  Barker,  24  id.  63  ;  People  ex 
rd.  V.  Barker,  81  Hun,  22.)  This  appeal  cannot  be  dismissed. 
{People  ex  rd.  v.  Tax  ComrB.,  144  N.  Y.  483.) 

David  J.  Dean  for  respondents.  The  relator  is  taxable  for 
the  sums  invested  by  it  in  business  in  this  state,  even  if  it  be 
in  fact  insolvent.  (Laws  of  1855,  chap.  37 ;  People  ex  rel,  v. 
Barker^  141  N.  Y.  118.)  There  is  no  force  in  the  contention 
made  by  the  relator  that  the  words,  "  sums  invested  in  any 
manner  in  said  business,^'  used  in  the  statute  of  1 855,  mean 
simply  the  sum  of  cash  which  the  relator  had  on  hand  in  thia 
state  at  the  time  it  commenced  business.  {People  ex  rel.  y, 
Cotnrs.,  23  N.  Y.  242 ;  HUt  v.  Crosby,  26  How.  Pr.  413 ; 
SeoU  V.  De  Peyster,  1  Edw.  Ch.  513 ;  M,  Ins,  Co.  v.  Suprs., 
4  X.  Y.  442,  448 ;  People  v.  Supra,,  16  id.  424,  439 ;  People 
ex  rel.  v.  Coleman,  126  id.  433,  439  ;  People  ex  rel,  v.  Wem- 
pie,  138  id.  582,  588 ;  People  ex  rel.  v.  Barker,  141  id.  196, 
197;  People  ex  rel.  v.  Barker,  Id.  118;  People  ex  rel.  v. 
Barker,  145  id.  239.)  There  was  no  error  in  excluding  the 
testimony  which  the  relator  sought  to  introduce  at  the  Special 
Tenn.  (Laws  of  1880,  chap.  269,  §  4.)  As  to  the  proceeding 
relating  to  the  taxes  of  1893,  the  testimony  taken  before  the 
referee  for  the  reason  that  it  was  not  before  the  commissionere 
when  they  made  their  assessment,  or  offered  to  them,  should 
be  disregarded.  {People  ex  rel.  v.  Barker,  75  Hun,  6 ;  People 
ex  rel.  v.  Tax  Commissioners,  56  N.  Y.  S.  R.  641;  People  ex 
rel.  Y.  Tax  Commissioners,  61  id.  70,  reversed  on  another 
point,  144  N.  Y.  483.)  The  decision  in  Thurber-Whyland 
Co.  V.  Tax  Commissioners  (141  N.  Y.  118)  is  conclusive  in 
this  proceeding. 
6 
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Peckham,  J.  The  above  relator  obtained  two  writs  of  cer- 
tiorari under  chapter  269  of  the  Laws  of  1880,  for  the  pur- 
pose of  reviewing  the  action  of  the  above  defendants  in  assess- 
ing the  relator  for  all  sums  invested  in  its  business  in  this 
state  in  the  years  1893  and  1894,  a  separate  writ  having  issued 
for  each  assessment.  The  defendants  were  commissioners  of 
taxes  and  composed  the  board  of  taxes  and  assessments  of  the 
city  and  county  of  New  York,  and  they  made  an  assessment 
in  each  of  the  above  years  against  the  relator  which  is  a  for- 
eign corporation  having  money  invested  in  this  state,  such 
assessment  being  based  upon  the  provisions  of  the  act  chapter 
37  of  the  Laws  of  1855,  one  section  of  which  reads  as  fol- 
lows :  "  All  persons  and  associations  doing  business  in  the  state 
of  New  York  as  merchants,  bankers  or  otherwise,  either  as 
principals  or  partners,  whether  special  or  otherwise,  and  not 
residents  of  this  state,  shall  be  assessed  and  taxed  on  all  sums 
invested  in  any  manner  in  said  business  the  same  as  if  they 
were  residents  of  this  state,  and  said  taxes  shall  be  collected 
from  the  property  of  the  firms,  persons  or  associations  to 
which  they  severally  belong."  The  relator  disputes  the 
validity  of  each  assessment.  The  defendants,  in  1893,  assessed 
the  relator  at  a  certain  sum,  after  deducting  that  portion  of 
its  indebtedness  which  they  decided  liad  been  incurred  in  this 
state  in  the  purchase  of  property  herein,  and  in  1894  they 
made  an  assessment  without  deducting  any  of  the  indebted- 
ness of  the  relator  whatever.  The  relator  claims  that  the 
defendants,  in  1893,  did  not  deduct  all  its  indebtedness  which 
had  been  incurred  in  the  purchase  of  property  within  this 
state,  and  that  if  they  had  done  so,  there  would  have  been  no 
assessment  made  against  it  here.  It  also  claims  that  the  assess- 
ment of  1894  was  vojd  because  of  the  refusal  of  the  defend- 
ants to  make  any  deduction  whatever  for  any  indebtedness. 
The  reason  for  the  difference  in  the  two  assessments  is  based 
by  the  defendants  upon  the  decision  of  this  court  in  People 
ex  rel,  Thurher-  Whyland  Co.  v.  Barker  et  al.^  reported  in 
141  N.  Y.  118. 

That  case  was  decided  here  pubsecjuent  to  the  assessment  of 
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1893  and  prior  to  that  of  1894.  The  defendants  were  of 
opinion  that  the  decision  in  question  covered  this  case  and 
obliged  them  to  assess  the  relator  without  making  any  deduc- 
tion for  any  indebtedness  whatever,  even  though  such  indebt- 
edness, or  some  portion  thereof,  were  incurred  in  the  purchase 
of  the  assets  in  this  state,  for  which  the  assessment  of  1894 
was  made. 

Prior  to  the  time  for  finally  making  the  assessment  for  each 
of  the  two  years  1893  and  1894  respectively,  the  relator  ren- 
dered to  the  defendants  a  verified  written  statement  of  the 
condition  of  the  company  as  of  the  second  Monday  of  Janu- 
ary in  each  of  such  years.  The  stateme;it  of  1893  shows  that 
the  total  gross  assets  in  all  parts  of  the  world  then  belonging 
to  the  relator  amounted  to  $4,615,326.07,  and  from  that 
«um  it  was  claimed  should  be  deducted  the  amount  assessed 
against  it  for  its  real  estate,  being  $451,300,  and  the  sum  of 
$2,500,000  for  bonds  issued  by  it,  and  also  $2,567,000  for  fur- 
ther indebtedness  incurred  by  it  in  the  course  of  its  business, 
thus  claiming  a  total  deduction  for  indebtedness  (including 
the  assessment  for  real  estate)  of  $5,518,300,  or  almost  a  mil- 
lion dollars  of  debts  over  assets,  and  reducing  the  assessment 
of  conrse  to  nothing. 

It  does  not  appear  that  any  receiver  of  the  company  has 
been  appointed  or  applied  for,  or  that  any  proceedings  have 
been  taten  or  were  contemplated  for  the  winding  up  of  what 
by  this  statement  would  appear  to  be  a  liopelessly  insolvent 
concern.  The  president  of  the  company  was  examined  in 
regard  to  the  assessment  of  1893,  before  the  commissioners, 
and  he  testified  that  the  company  was  organized  August  27, 
1892,  less  than  seven  months  prior  to  the  making  of  this  state- 
ment. The  president  furtlier  testified  that  the  nominal  capi- 
tal was  five  millions  of  dollars,  two  millions  of  preferred  and 
three  millions  of  common  stock.  That  $2,000  in  cash  were 
paid  into  the  treasury  for  20  shares  of  its  capital  stock  at  par, 
and  that  sum  was  paid  out  for  corporation  expenses.  He  was 
unable  to  state  whether  in  issuing  the  stock  at  the  time  the 
company  was  organized  it  acquired  anything  beyond  the  tan- 


36  People  ex  rel.  Milling  Co.  v.  Barker.        [Oct., 

Opinion  of  the  Court,  per  Peckham,  J.  [Vol.  147. 

gible  assets  of  the  firm  or  parties  whose  property  was  pur- 
chased. The  first  meeting  of  the  directors  was  held  August 
27,  1892,  and  at  that  meeting  its  bonds  secured  by  mortgage 
were  issued,  and  eight  hundred  and  twenty  of  them  of  one 
tnousand  dollars  each  were  sold  for  cash  at  par,  and  the  money 
brought  into  New  York  and  deposited  in  the  bank  with  which 
the  company  did  business,  and  was  subsequently  used  for  the 
purchase  of  merchandise  used  by  the  company.  The  question 
was  then  asked  of  him  :  "  And  the  rest  of  the  capital  stock 
and  the  balance  of  the  boiids  were  issued  in  exchange  for  real 
and  personal  property  ?  "  and  he  answered  "  Yes." 

From  this  statement  of  1893,  and  from  the  examination  of 
the  president  of  the  company,  it  appears  that  all  but  $2,000  of 
its  capital  stock  of  $5,000,000,  and  the  $2,500,000  of  its  bonds 
had  been  issued  in  exchange  for  property,  real  and  personal, 
between  the  27th  day  of  August,  1898,  and  the  second  Mon- 
day of  January,  1894,  the  cash  for  the  $820,000  of  bonds 
issued  having  been  used  for  the  purchase  of  merchandise. 
Further  than  this  it  appears  that  $2,567,000  of  further  indebt- 
edness had  been  incurred  upon  its  notes  for  borrowed  money, 
loans  to  it  on  collateral  and  on  bills  for  merchandise.  This 
would  make  about  $10,000,000  invested  by  the  relator  within 
this  short  period  and  yet  it  makes  a  statement  that  its  total 
gross  assets  existing  on  the  second  Monday  of  January,  1893, 
amounted  to  but  $4,615,326.07.  Xo  explanation  is  vouch- 
safed for  these  seemingly  most  unfortunate  investments.  It 
might,  perhaps,  be  thought  there  was  a  mistake  in  the  record 
from  which  I  have  quoted,  and  that  the  stock  had  in  fact 
never  been  issued  to  any  such  amount.  The  statement  for 
1894  would  seem  to  show  there  was  no  mistake  of  that  nature, 
for  it  is  there  stated  that  the  entire  share  capital,  except  the 
twenty  shares  already  spoken  of,  and  the  entire  issue  of  bonds, 
except  the  820  sold  for  cash,  were  exchanged  for  property. 
Ten  milUons  of  investments  in  five  months,  and  at  the  end 
thereof  less  than  five  millions  left!  In  January,  1895,  its 
relative  condition  was  about  the  same  ;  its  gross  assets  had 
shrunk  from  $4,615,326.07  to  $3,466,919,  being  considerably 
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over  a  miliion  of  dollars,  but  its  indebtedness  was  less  by 
fl,046,500. 

And  yet  this  (seeiyiingly)  insolvent  corporation  is  paying^ 
interest  on  its  bonded  indebtedness  and  dividends  upon  its 
stock.  These  facts  call  for  explanation.  There  is  no  doubt 
that  the  astute  and  able  counsel  for  the  city  would  have  made 
the  effort  to  obtain  it  had  not  the  defendants  proceeded  upon 
the  theory  as  to  the  tax  of  1894  that  the  amount  of  indebted- 
ness was  in  any  aspect  immaterial  and  the  amount  of  assets  in 
this  state  was  sufficient  for  an  assessment  for  1894,  which 
would  be  fair  if  no  deduction  for  indebtedness  were  allowed. 
As  to  the  assessment  for  1893,  in  which  there  was  some  allow- 
ance for  indebtedness,  the  relator  claims  that  the  entire  face 
value  of  three  of  the  items  entering  into  that  assessment,  viz., 
for  machinery  and  tools,  office  furniture  and  horses  and  trucks, 
making  a  total  of  over  $800,000,  should  have  been  deducted  in 
addition  to  the  amount  already  allowed  by  the  defendants  for 
indebtedness  incurred  for  the  purchase  of  assets  in  this  state. 
The  decision  of  the  defendants  in  this  regard  as  to  what 
amount  of  indebtedness  was  actually  incurred  in  the  purchase 
of  the  assets  in  tliis  state  in  1893  was  made  upon  a  question  of 
fact,  in  regard  to  which  the  evidence  on  the  part  of  the 
relator  was  by  no  means  of  that  clear  and  convincing  charac- 
ter which  could  leave  no  doubt  as  to  the  fact.  The  assess- 
ment itself  depended  also  upon  the  different  kinds  of  property 
making  up  the  assets  of  the  relator  in  this  state,  and  it  was 
not  made  at  all  plain  as  to  what  the  real  and  true  value  of 
such  assets  was.  We  do  not  feel  called  upon  to  review  and 
reverse  the  determination  of  the  defendants  as  to  the  true 
amount  for  which  the  relator  should  be  assessed  for  the  year 
1893.  There  was  some  evidence  to  support  their  determina- 
tion, and  that  is  sufficient  for  us.  It  is  not  plain  that  any 
erroneous  theory  of  assessment  was  adopted. 

The  orders  of  the  Special  and  General  Terms  will,  therefore, 
as  to  that  assessment,  be  affirmed. 

We  are  now  brought  to  the  consideration  of  the  assessment 
for  1894,  founded  upon  the  Thurher-  WTiyland  Company 
case  above  referred  to. 
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We  think  an  erroneous  use  has  been  made  of  the  decision 
of  this  court  in  that  case,  and  that  the  assessment  now  before 
us  for  1894  must  be  set  aside.  Upon  another  examination  of 
the  subject,  carried  on  by  the  defendants,  commissioners,  a 
more  thorough  investigation  may  be  made,  so  far  as  it  shall 
appear  necessary,  for  an  accurate  assessment  against  the  relator 
for  all  sums  invested  by  it  in  this  state. 

The  question  is  as  to  the  true  construction  to  be  given  those 
words  of  the  statute  which  provide  that  all  persons  non-resi- 
dents of  the  state  and  doing  business  herein  "  shall  be  assessed 
and  taxed  on  all  sums  invested  in  any  manner  in  said  business 
the  same  as  if  they  were  residents  of  this  state,"  etc.  What 
is  meant  by  the  words  "  sums  invested  in  any  manner  in  said 
business?"  The  inquiry  must  of  course  be  confined  to  the 
meaning  of  the  words  as  used  in  this  statute  and  for  the  pur- 
pose of  an  assessment  upon  such  sums  for  taxation. 

The  case  of  the  Thurhe?*-  Wkyland  Ccnnpany  held  that  a 
foreign  company  having  assets  in  a  foreign  state  could  not 
invest  some  of  its  capital  here  and  rightfully  claim  a  deduction 
from  such  sum  invested  of  all  its  indebtedness.  That  com- 
pany admitted  an  investment  here  of  at  least  $750,000,  and  its 
total  indebtedness  was  over  $1,200,000,  consisting  of  open 
accounts  and  of  bills  payable.  There  was  no  claim  set  up  as 
to  the  right  specially  to  deduct  the  specific  indebtedness  aris- 
ing upon  the  purchase  of  the  very  assets  in  New  York  in 
regard  to  which  the  assessment  had  been  made.  Very  possibly 
language  was  used  in  that  case  in  the  course  of  the  opinion 
which  might  be  capable  of  a  construction  broader  than  was 
called  for  by  the  facts  appearing  in  that  record.  If  so,  it 
would  be  but  another  illustration  of  the  truth  and  importance 
of  the  principle  which  makes  it  necessary  to  construe  the  lan- 
guage used  in  judicial  opinions  strictly  with  reference  to  the 
facts  which  exist  in  the  case  which  is  decided.  It  was  stated 
in  that  case  that  the  court  was  of  opinion  that  the  act  did  not 
contemplate  the  deduction  of  debts  from  the  sum  invested  in 
this  state  by  non-residents.  As  then  applied,  the  language  was 
appropriate,  although  it  might  well  have  been  more  definite 
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and  precise.  That  compaDy  had  assets  at  its  home  office 
enough  to  permit  a  deduction  of  all  indebtedness  asserted, 
and  there  was  no  claim  that  was  argued  that  any  of  it 
had  been  incurred  in  the  purchase  of  property  in  this  state 
which  formed  the  basis  of  the  assessment.  Under  such  cir- 
cumstances we  held,  and,  as  we  think,  properly  held,  that  the 
place  for  the  deduction  of  general  indebtedness  was  the 
residence  of  the  person  or  corporation,  and  that  the  sum 
invested  here  shojild  not  be  diminished  by  a  deduction  of  any 
part  of  such  general  indebtedness.  The  question  we  are  now 
to  decide  is  what  is  the  sum  invested  in  this  state  by  a 
foreign  corporation  which  purchases  property  here,  and  pays 
cash  for  a  portion  of  it,  and  promises  to  pay  the  balance 
at  some  future  day. 

This  relator  is  engaged  in  the  business  of  milling  in  this  state. 
Suppose  it  brought  one  hundred  thousand  dollars  into  this 
state,  and  bought  two  hundred  thousand  dollars  worth  of  wheat 
to  be  manufactured  into  flour,  and  paid  for  it  with  the  hundred 
thousand  dollars  in  cash,  and  gave  its  notes  for  the  balance. 
The  ownership  of.  the  wheat  passes  to  the  relator  by  the  pur- 
chase, and  in  tha^t  sense  it  can  be  said  it  owns  wheat  to  the 
amoxmt  or  value  of  two  hundred  thousand  dollars.  Has  it, 
however,  under  this  statute  invested  in  this  state  any  sum 
beyond  the  one  hundred  thousand  dollars  which  it  paid  in  cash 
for  the  wheat  ?  Is  its  promise  or  liability  to  pay  the  other 
hundred  thousand,  a  sum  invested  in  this  state  by  it,  and  is  it 
the  same  as  cash  for  the  purpose  of  taxation  ?  Is  the  fact 
that  the  company  has  in  its  possession  as  ostensible  owner  the 
two  hundred  tliousand  dollars  in  value  of  wheat  conclusive 
evidence  that  the  company  has  invested  that  sum  in  its  busi- 
ness in  this  state,  when  in  truth  it  has  paid  a  sum  amounting 
to  but  half  its  value,  and  has  promised  to  pay  tlie  balance  at 
some  future  time  ?  It  seems  to  us  there  can  be  but  one 
answer  to  these  questions.  The  sum  invested  is  the  sum  paid 
and  not  the  sum  which  is  promised  to  be  paid  on  a  future 
occasion.  It  is  true  the  purchaser  has  in  its  possession  as 
nominal  owner,  wheat  to  the  value  of  two  hundred  thousand 
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dollars,  but  it  cannot  be  said  to  have  invested  within  the  mean- 
ing of  this  statute  two  hundred  thousand  dollars  in  the  purchase 
of  the  wheat  as  long  as  it  has  in  fact  paid  but  one-half  that  sum 
and  has  simply  promised  to  pay  the  other  half  at  a  future  day. 
No  part  of  the  value  of  the  wheat  is  lost  to  taxation  by  this 
holding ;  neither  is  the  sum  so  lost  which  was  brought  into  the 
state  by  the  relator  and  invested  in  the  wheat.  The  vendor 
of  the  wheat  is  taxed  for  the  one  hundred  thousand  dollars  he 
has  received  as  part  payment  for  the  same,  and  he  is  also 
taxed  for  the  one  hundred  thousand  dollars  of  notes  he  has 
received  from  the  purchaser  of  the  wheat  on  account  of  the 
balance  due  for  the  purchase  money,  and  the  relator  is  taxed 
the  $100,000  cash  it  has  brought  into  the  state  and  invested 
in  this  wheat,  and  there  is  thus  an  assessment  of  $300,000 
made  between  these  two,  the  vendor  and  the  vendee  of  the 
wheat,  and  that  is  all  the  property  that  is  then  subject  to  taxa- 
tion. To  tax  the  full  value  of  the  wheat  in  the  hands  of  the 
purchaser  is  in  reality  to  tax  the  purchaser  on  its  own  indebt- 
edness. Its  promise  to  pay  in  the  future  the  other  hundred 
thousand  dollars  is  not  a  sum  invested  by  it  here  until  it  has 
redeemed  its  promise  and  paid  its  notes.  The  transaction  is 
in  truth  substantially  the  same  whether  the  payment  has  been 
secured  by  a  chattel  mortgage  on  the  wheat  or  not,  although 
if  the  payment  have  been  thus  secured,  the  purchaser  has 
not  even  obtained  an  unincumbered  title  to  the  wheat  until 
the  payment  is  made.  And  so  long  as  the  property  purchased 
has  not  been  paid  for  in  full,  then  the  amount  still  due  upon 
it  ought  to  be  deducted  as  not  representing  any  sum  invested 
by  the  purchaser  in  this  state.  Otherwise  it  is  to  say  that  the 
relator  has  invested  a  sum  in  this  state  by  merely  promising 
to  do  so  at  some  future  day.  If  after  the  purchase  the  wheat 
should  appreciate,  the  whole  of  such  appreciation  would  of 
course  go  towards  swelling  the  amount  invested  by  the  relator 
in  this  state,  and  the  contrary  would  be  the  case  if  it  should 
depreciate ;  the  indebtedness  being  a  fixed  quantity  in  both 
cases  it  would  not  be  altered  or  affected  by  either  event. 
The  same  thing  would  happen  in  ease  the  relator  purchased 
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the  wheat  and  paid  nothing  for  it,  but  gave  its  notes  even  with- 
out a  mortgage  for  the  whole  amount.  In  such  case  the 
relator  could  not  be  said  to  have  invested  any  sum  in  its  busi- 
ness, assuming  of  course  that  the  wheat  was  worth  no  more 
than  its  purchase  price.  Instead  of  paying,  it  had  simply 
promised  to  pay  for  it.  The  vendor  in  such  case  would  be 
assessed  on  the  notes  he  took  for  the  price  of  the  wheat  instead 
of  for  the  wheat  itself  and  the  relator  would  not  be  assessed 
at  all.  This  would  be  right  because  no  more  property  had 
been  created  by  the  sale  than  existed  before  its  consummation, 
and  there  would  be  an  assessment  levied  for  the  full  amount 
that  had  been  levied  before  or  which  would  have  been  levied 
if  no  sale  had  been  made.  The  relator  would  not  have 
invested  any  sum  in  its  business  until  it  paid  something  on  its 
notes  or  until  the  property  purchased  had  appreciated  beyond 
the  purchase  price  thereof.  A  gift  of  the  property  would  be 
different.  In  that  case  while  the  relator  would  not  have 
actually  taken  money  or  brought  it  into  the  state  for  invest- 
ment and  invested  it  in  the  property,  yet  it  would  have 
received  the  property  as  absolute  owner  with  no  outstanding 
liabilities  to  pay  for  it,  and  being  in  such  case  the  owner  of 
the  property  it  would  answer  the  description  of  a  sum  invested 
in  its  business  and  thus  be  liable  to  assessment  under  the  act. 
This  treatment  of  the  question  is  not  in  fact  to  be  regarded 
in  the  light  of  a  strict  deduction  of  debts  ,  from  assets ;  it  is 
construing  the  meaning  of  the  statute  and  determining  what 
in  reality  is  the  sum  invested  by  a  non-resident  individual  or 
corporation  under  these  circumstances,  in  the  business  in 
which  he  or  it  is  engaged  in  this  state.  It  is  not  adjusting  the  • 
equities  as  spoken  of  in  the  TJiurher-  Whyland  case,  which  we 
then  held  should  be  done  at  the  place  where  the  corporation 
was  a  resident.  It  is  a  diflEereiit  tiling  from  ascertaining  the 
general  and  gross  assets  of  a  non-resident  to  be  found  within 
the  state,  and  from  that  sum  deducting  all  its  debts  whenever 
and  upon  whatever  cause  incurred.  The  non-resident  corpora- 
tion investing  a  sum  of  money  in  this  state  is  to  be  assessed 
ioT  the  full  sum  it  invests  here,  although  it  may  owe  debts 
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enough  outside  of  such  investment  to  render  it  insolvent* 
The  indebtedness  it  has  incurred  in  the  transaction  from 
which  tlio  purchase  of  the  property  is  the  result,  is  no  part  of 
the  sum  it  has  invested  in  such  purchase  and  no  assessment 
can  be  made  which  includes  the  amount  of  that  indebtedness. 
But  the  stock  which  a  corporation  issues  in  payment  for  prop- 
erty is  not  a  debt  incurred  by  it.  The  scrip  for  the  stock  is 
merely  a  certificate  to  the  holder  to  certify  as  to  his  interest  in 
the  property  of  the  corporation,  which  interest  is  his  share  of 
the  property  that  remains  to  it  after  the  payment  of  all  its 
debts. 

Construing  the  statute  as  we  do,  it  follows  that  the  assess- 
ment of  1894  cannot  stand.  Upon  a  rehearing  of  the  case  by 
the  assessors  it  will  be  most  appropriate  to  endeavor  to  leam 
what  kind  of  property  was  obtained  in  exchange  for  the 
stock,  bonds  and  notes  of  the  company  amounting  to  ten  mil- 
lions of  dollars,  where  it  is  situated,  how  much  it  is  in  fact  worth 
or  what  has  become  of  it  and  how  it  has  to  the  extent  claimed 
disappeared  or  shrunk  in  value.  It  is  a  case  which  indeed 
calls  for  rigid  examination  and  investigation  to  leam  if  pos- 
sible how  a  corporation  seemingly  by  its  prepared  statements 
insolvent,  can  go  on  and  pay  interest  on  its  mortgage  debt, 
dividends  on  its  stock  and  keep  clear  of  all  hostile  steps  from 
its  other  creditors. 

Our  conclusion  i3  that  the  orders  of  the  General  and  Special 
Terms  in  relation  to  the  assessment  of  1893,  must  be  affirmed^ 
with  costs,  and  those  in  regard  to  the  assessment  of  1894  must 
be  reversed  and  the  defendants  directed  to  make  a  new  assess- 
.  ment  in  conformity  to  the  facts  and  to  the  views  set  forth  in 
this  opinion. 

All  concur. 

Ordered  accordingly. 
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d  77  AD  510 
Savikos  Bank  —  Deposit  in  Trust  poe  Another.  An  irrevocable  TT  AD  511 
trust  in  favor  of  another  than  the  depositor  is  not  established  where  the  JJ  ^n  Kia 
facts  disclosed  are  to  the  effect  that  a  depositor  opened  an  account  in  a 
savings  bank  in  his  own  name;  that  he  thereafter  changed  it  to  his  own 
name  in  trust  for  his  brother;  that  the  brother  subsequently  died,  and 
three  days  thereafter  the  depositor  changed  the  account  back  to  his  own 
name;  that  the  depositor  at  all  times  retained  possession  of  the  bank  books 
until  deliyered  up  to  the  bank;  that  the  brother  was  not  informed  of  the 
account,  and  the  depositor  is  alive,  denying  the  trust  and  claiming  never 
to  have  intended  to  give  the  money  represented  by  the  account  to  his 
brother  nor  to  have  ever  intended  it  for  his  benefit,  although  the  depositor 
does  not  disclose  his  reasons  for  opening  the  account  in  trust  for  his 
brother. 

Martin  v.  Funk  (75  N.  Y.  134);  WiUis  v.  Smyth  (91  id.  297);  Mabie  v, 
Baileif  (95  id.  200).  distinguished. 

(hinninffham  v.  Davenport  (74  Hun,  53),  reversed. 

(Argued  March  5,  1895;  decided  October  8,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  December  1,  1893,  which  affirmed  a  portion  of  a  judg- 
ment of  the  Special  Term  in  favor  of  defendant. 

This  action  was  brought  to  recover  possession  of  certain 
savings  bank  books  of  deposit. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

«/.  Stewart  Rosa  for  appellant.  The  award  of  judgment  to 
the  defendant  Davenport  was  error.  ( Young  v.  Young^  SO 
N.  Y.  430;  Beaver  v.  Beaver,  117  id.  421;  137  id.  59; 
Mabie  V.  Bailey,  95  id.  206 ;  Ilamer  v.  Sidway,  124  id.  550 ; 
Conselyea  v.  Sioift,  103  id.  231 ;  Weher  v.  Weher,  9  Daly, 
211;  58  How.  Pr.  256;  Clark  v.  ClarJc,  108  Mass.  522; 
Al^er  V.  N,  E.  <&  B.  Co.,  5  N.  E.  Kep.  893 ;  j:^utt  v.  Morse, 
142  Mass.  1.) 

James  J.  Rogers  for  respondent.  The  case  contains  none 
of  the  evidence  given  on  the  trial.     The  court,  on  appeal,  will 
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not  go  into  an  examination  to  see  whether  the  findings  of  the 
court  at  Special  Term  are  sustained  by  the  testimony,  but  will 
assume  that  the  findings  are  true  and  in  accordance  with  the 
evidence.  {Lamb  v.  Grover,  47  Barb.  317;  Howard  v. 
Hayes,  11  N.  Y.  S.  R.  276 ;  Morehouse  v.  Yeager,  9  J.  &  S. 
135 ;  Ferrine  v.  Hotchkiss^  2  T.  &  C.  370 ;  Perkins  v. 
Hill,  56  N.  Y.  87;  Gardner  v.  Schwab,  110  id.  .660;  Kelr 
logg  v.  Thompson,  QQ  id.  88 ;  Murray  v.  Marshall,  94  id. 
617 ;  Schwarz  v.  Weber,  103  id.  658 ;  Travis  v.  TraA)is,  122 
id.  449 ;  Hinds  v.  Kellogg,  37  N.  Y.  S.  R.  356 ;  St.  John  v. 
Potter,  46  id.  883.)  The  account  No.  523,181  of  Bowery 
Savings  Bank  in  the  name  of  "  John  Cunningham  in  tnist  for 
Patrick  Cunningham,  his  brother,"  must  be  presumed  to  have 
been  the  sole  property  of  Patrick  Cunningham,  deceased. 
{MiUspaugh  v.  Putnam,  16  Abb.  Pr.  380 ;  Martin  v.  Fv/nk, 
75  N.  Y.  134 ;  WiUis  v.  Smyth,  91  id.  297 ;  Anderson  v. 
Thompson,  38  Hun,  394 ;  Mabie  v.  Bailey,  95  N.  Y.  207 ; 
Scott  V.  Harbeck,  49  Hun,  292.)  Where  the  pass  book  is  in 
the  name  of  "  Michael  Smith  for  Mary  Smith,"  the  deposit 
belongs  to  Mary  Smith,  and  upon  her  death  goes  to  her  admin- 
istratx)r.  {In  re  Smith,  17  Abb.  [N.  C]  78 ;  Gaffney  v.  Pub- 
lic Admin.,  4  Dem.  223 ;  Barker  v.  Harbeck,  2  N.  Y.  Supp. 
425 ;  17  N.  Y.  S.  R.  678.)  The  trust  once  established  and  no 
power  of  revocation  having  been  reserved,  it  was  within  the 
authorities  irrevocable.  {Minor  v.  Rogers,  40  Conn.  512 ;  16 
Am.  Rep.  69;  Mabie  v.  Bailey,  95  K  Y.  211.) 

Bartlett,  J.  The  plaintiff  appealed  from  the  judgment  of 
the  General  Term,  second  department,  which  affirmed  that  part 
of  the  judgment  of  the  Special  Term  adjudging  that  William  B. 
Davenport,  public  administrator,  as  administrator  of  the  goods, 
etc.,  of  Patrick  Cunningham,  deceased,  recover  of  the  plaintiff 
a  judgment  for  $2,830.15. 

This  case  presented  questions  between  other  parties  that  were 
determined  by  the  judgment  of  the  Special  Term  in  plaintiff's 
favor,  and  as  to  which  no  appeal  is  taken.  In  order  to  prop- 
erly understand  that  portion  of  the  Special  Term  judgment 
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appealed   from  it  is  only  necessary  to  examine  a  few  of  the 
facts  as  f onnd. 

It  appears  that  the  plaintiff,  on  the  2d  day  of  July,  1869, 
opened  an  account  in  the  Bowery  Savings  Bank  in  the  city  of 
New  York  by  a  deposit  of  his  own  money,  and  made  other  like 
deposits  down  to  about  the  year  1881,  when  the  account  was 
transferred,  at  plaintiff's  request,  to  a  new  account  entered  on 
the  books  pf  the  bank  to  the  credit  of  "  John  Cunningham,  in 
trast  for  Patrick  Cunningham,  his  brother,"  and  so  remained 
nntil  the  17th  day  of  April,  1890,  when  plaintiff  surrendered 
to  the  bank  his  deposit  book  and  had  the  account  transferred 
to  his  own  credit,  and  on  the  6th  or  7th  of  June,  1890,  with- 
drew all  of  the  money,  amounting  to  $2,322.54. 

It  further  appears  that  the  plaintiff  always  retained  posses- 
sion of  the  bank  books  representing  these  accounts;  that 
there  is  no  evidence  that  plaintiff  ever  informed  Patrick 
Cunningham  of  the  transfer  of  the  account  to  the  credit  of 
plaintiff  in  trust  for  him ;  that  there  is  no  evidence  that  plain- 
tiff ever  received  any  moneys  from  Patrick  Cunningham,  and 
plaintiff  claims  never  to  have  intended  to  give  the  money  con- 
tained in  the  account  to  Patrick  Cunningham,  or  to  have  ever 
intended  it  for  his  benefit. 

It  also  appears  that  Patrick  Cunningham,  the  alleged  bene- 
ficiary, died  April  14,  1890,  three  days  before  the  account  in 
the  Bowery  Savings  Bank  was  changed  back  into  the  name  of 
plaintiff  individually. 

The  question  now  presented  is  whether,  under  the  facts  as 
stated,  the  plaintiff  created  a  trust  in  favor  of  his  brother, 
Patrick  Cunningham,  when  he  opened  the  alleged  trust 
account  in  1881,  which  he  could  not  afterwards  revoke. 

It  is  insisted  by  the  learned  counsel  for  the  respondent  that 
this  is  no  longer  an  open  quesl;ion  in  this  court,  and  that  plain- 
tiffs action  in  1881  created  an  irrevocable  trust  in  favor  of 
Patrick  Cunningham,  and  that  the  administrator  of  the  latter 
can  recover  of  plaintiff  the  money  he  withdrew  from  the 
Bowery  Savings  Bank,  with  interest  and  costs. 
We  are  of  opinion  that  tliis  case  is  distinguishable  from  the 
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cases  in  this  court  to  which  we  have  been  referred,  and  that 
the  recovery  against  plaintiff  by  the  administrator  of  Patrick 
Cunningham's  estate  cannot  be  sustained. 

The  first  case  is  Martin  v.  Funk  (75  N.  Y.  134).  The 
account  was  here  opened :  "  The  Citizens'  Savings  Bank  in 
account  with  Susan  Boone,  in  trust  for  Lillie  Willard." 

The  depositor  opened  this  account  in  1866  and  retained 
possession  of  the  bank  book  until  her  death  in  1875. 

A  like  account  was  opened  at  the  same  time  in  trust  for 
^  Kate  Willard,  a  sister  of  the  other  beneficiary. 

Neither  beneficiary  was  informed  of  the  account. 

The  court  held  that  such  a  transaction  unexplained  and  fol- 
lowed by  the  death  of  the  depositor  with  the  accounts  still 
existing,  created  a  valid  trust. 

The  case  of  WUUs  v.  S/nyth  (91  N.  Y.  297)  was  quite 
similar  in  its  facts  to  Martin  v.  Funk^  and  the  latter  case  was 
held  to  be  a  controlling  authority. 

In  the  case  of  Mahie  v.  Bailey  (95  N.  Y.  206)  the  deposit 
was  the  same  in  form  as  in  Martin  v.  Funk^  but  the  intention 
of  the  depositor  was  not  left  to  inference,  it  being  shown  that 
the  pass  book  had  been  exhibited  to  plaintiflPs  mother  and  was 
matter  of  conversation  on  several  subsequent  occasions. 

Judge  Andrews,  after  calling  attention  to  this  proof,  also 
pointed  out  that  Ma/rtin  v.  Funk  left  undecided  the  point 
whether,  in  respect  to  such  a  transaction,  surrounding  circum- 
stances may  not  be  shown  to  vary  or  explain  the  apparent 
character  of  the  acts  and  the  intent  with  which  they  were 
done,  and  he  then  adds :  "  If  it  was  now  necessary  to  decide 
that  point,  I  should  incline  to  the  opinion  that  the  character 
of  such  a  transaction,  as  creating  a  trust,  is  not  conclusively 
established  by  the  mere  fact  of  the  deposit  so  as  to  preclude 
evidence  of  contemporaneous  facts  and  circumstances  consti- 
tuting re8  gestcB^  to  show  that  the  real  motive  of  the  depositor 
was  not  to  create  a  trust,  bat  to  accomplish  some  independent 
and  different  purpose  inconsistent  with  an  intention  to  divest 
himself  of  the  beneficial  ownership  of  the  fund." 

In  the  case  of  Beaver  v.  Beaver  (117  N.  Y.  421)  the  mat- 
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ter  of  deposit  in  savings  bank  by  father  in  name  of  his  son 
was  under  consideration.  Owing  to  the  peculiar  circumstances 
of  that  case  it  was  held  that  the  plaintiffs  title  to  the  fund 
depended  upon  the  question  of  gift  rather  than  trust. 

Judge  Andrews  uses  this  language  in  a  general  discussion 
of  the  subject : 

"  It  may  be  justly  said  that  a  deposit  in  a  savings  bank  by 
one  person  of  his  own  money  to  the  credit  of  another,  is  con- 
sistent with  an  intent  on  the  part  of  the  depositor  to  give  the 
money  to  the  other.  But  it  does  not  we  think  of  itself,  with- 
out more,  authorize  an  aflSrmative  finding  that  the  deposit  was 
made  with  the  intent,  when  the  deposit  was  to  a  new  account, 
unaccompanied  by  any  declaration  of  intention,  and  the 
depositor  received  at  the  time  a  pass  book,  the  possession  and 
presentation  of  which,  by  the  rules  of  the  bank,  known  to 
the  depositor,  is  made  the  evidence  of  the  right  to  draw  the 
deposit."  Judge  Andrews,  pointing  out  various  motives  that 
impel  depositors  to  open  accounts  to  the  credit  of  third  parties 
or  fictitious  persons,  with  no  intention  of  divesting  themselves 
of  ownership,  continues  as  follows : 

"  We  are  inclined  to  think  that  to  infer  a  gift  from  the 
form  of  the  deposit  alone  would,  in  the  great  majority  of 
cases,  and  especially  when  the  deposit  was  of  any  considerable 
amount,  impute  an  intention  which  never  existed  and  defeat 
the  real  purpose  of  the  depositor.  The  relation  of  father  and 
son  does  not  in  this  case,  we  think,  strengthen  the  plaintiffs 
case." 

We  think  the  reasoning  of  this  opinion  is  equally  applica- 
ble to  a  case  presenting  the  question  whether  a  trust  is  created 
by  opening  an  account  in  the  name  of,  or  in  trust  for,  a  third 
party. 

The  doctrine  laid  down  by  this  court  in  the  previous  cases 
amounts  to  this,  that  the  act  of  a  depositor  in  opening  an 
account  in  a  savings  bank  in  trust  for  a  third  party,  the 
depositor  retaining  possession  of  the  bank  book  and  failing  to 
notify  the  beneficiary,  creates  a  trust  if  the  depositor  dies  before 
the  Ijeneficiary,  leaving  tlie  trust  account  open  and  unexplained. 
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If  the  intent  can  be  strengthened  by  acts  and  declarations 
of  the  depositor  in  his  lifetime  amounting  to  publication  of 
his  intent  a  more  satisfactory  case  is  made  out,  but  it  is  not 
absolutely  essential,  in  the  absence  of  explanation,  where  he 
dies  leaving  the  trust  account  existing. 

In  the  case  at  bar  we  have  a  state  of  facts  in  every  way  dis- 
tinguishable from  the  cases  heretofore  passed  upon  by  this 
court.  John  Cunningham,  the  depositor,  is  alive,  denying  the 
trust  and  seeking  in  his  old  age  to  hold  his  own  money  as 
against  the  administrator  of  his  deceased  brother,  the  bene- 
ficiary under  this  alleged  trust. 

This  case  was  tried  at  Special  Term ;  the  record  does  not 
contain  the  evidence,  and  the  findings  of  fact  are  conclusive. 

The  findings  show,  as  already  stated,  that  this  was  a  trans- 
action between  John  Cunningham  and  the  Bowery  Savings 
Bank ;  that  the  depositor  first  opened  the  account  in  his  own 
name,  then  changed  it  to  his  own  name  in  trust  for  his 
brother,  then  changed  it  back  to  his  own  name  three  days 
after  the  death  of  the  alleged  beneficiary ;  that  the  depositor 
at  all  times  retained  possession  of  the  bank  books  representing 
these  accounts  until  delivered  up  to  the  bank ;  that  Patrick 
Cunningham,  the  brother,  was  not  informed  of  the  account ; 
that  John  never  received  any  money  from  Patrick ;  that  John 
claims  never  to  have  intended  to  give  the  money  represented 
by  the  account  to  Patrick,  nor  to  have  ever  intended  it  for 
his  benefit. 

Surely  this  is  a  full  and  complete  explanation  by  the  living 
depositor  of  his  intentions  in  this  matter. 

The  learned  trial  judge  uses  this  language  in  his  opinion, 
viz. : 

"  An  intention  not  to  give  it  to  his  brother  is  inconsistent 
with  his  act  and  the  form  of  his  deposit,  and  his  evidence  is 
insufficient,  to  my  mind,  of  what  would  otherwise  be  the 
legal  effect  without  some  explanations  of  the  reasons  for  mak- 
ing the  deposit  in  the  form  he  did." 

We  think  it  was  quite  sufficient  for  the  depositor  to  state,  as 
he  did,  that  he  did  not  intend  to  create  a  trust  and  never 
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intended  to  give  his  brother  the  money ;  he  was  not  called 
upon  to  disclose  his  reasons  for  opening  the  account  in  trust 
for  his  brother. 

We  have  presented  here  tlie  case  of  a  man  who  takes  his 
own  money  and  deposits  it  to  his  own  credit  in  trust  for 
anotlier,  making  no  disclosure  or  publication  of  the  trust,  treat- 
ing it  apparently  as  a  mode  of  transacting  his  own  business, 
and  then  survives  the  proposed  beneficiary. 

We  are  of  opinion  that  such  a  transaction  does  not  create  a 
trust. 

There  are  no  sufficient  circumstances  ur  delarations  from 
which  a  court  of  equity  can  spell  out  a  trust  even  under  the 
liberal  rule  as  to  the  creation  of  trusts  in  personal  property 
which  holds  no  formal  or  written  agreement  or  particular  form 
of  words  necessary. 

The  death  of  the  beneficiary  three  days  before  the  trust 
account  was  closed  is  urged  as  a  reason  why  this  alleged  trust 
should  be  sustained. 

It  is  a  circumstance  of  no  moment,  for  the  openuig  of  the 
account,  as  now  explained,  di'l  not  create  a  trust. 

The  order  and  judgment  appealed  from  are  reversed,  with 
costs  to  plaintiff  in  all  the  courts. 

All  concur. 

Order  and  judgment  reversed. 


Elizabeth  G.  Hughes,  Appellant,  v.  The  County  of  Monroe, 

Kespondent. 

1.  Municipal.  Corporations — Exemption  from  Liability  —  Coun- 
TiEflw  The  doctrine,  that  where  power  is  granted  to  a  municipal  corporation 
as  one  of  the  political  divisions  of  the  state,  not  for  the  immediate  benefit  of 
the  municipality,  but  as  a  means  to  the  exercise  of  the  sovereign  power 
for  the  benefit  of  all  citizens,  the  corporation  is  not  liable  for  non-user, 
nor  for  misuser,  by  the  public  agents,  is  applicable  to  counties,  which, 
prior  to  the  County  Law  (Chap.  686,  Laws  of  1892),  were  not  municipal  cor- 
porations, but  were  political  divisions  of  the  state  and  at  most  only  ^uasi 
corporations. 
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2.  MoNKOE  County— Iksanb  Asyi^um  —  Non-liability  foe  Nbgli* 
OENGE  —  Personal  Injury.  An  employee  at  the  Monroe  County  Insane 
Asylmn,  maintained  by  the  county  for  its  insane,  under  chapter  82,  Laws 
of  1863,  and  chapter  638,  Laws  of  1870,  was  injured  in  1891  while  oper- 
ating a  steam  mangle  in  the  laundry,  and  brought  an  action  against  the 
county  to  recover  damages  on  the  ground  of  negligence.  Held,  that  the 
status  of  the  coimty  on  the  day  of  the  injury,  which  was  prior  to  the  tak- 
ing effect  of  the  County  Law  of  1892,  must  determine  its  liability;  and 
that  the  county,  while  acting  under  the  above  statutes  of  1868  and  1870 in 
caring  for  its  insane,  although  not  then  a  municipal  corporation,  was 
engaged  as  a  political  division  of  the  state  in  the  discharge  of  a  public 
duty,  and,  consequently,  was  not  liable  to  the  plaintiff  in  damages  for  the 
negligence  of  its  agents. 

3.  Revenue  from  Private  Sources.  It  appeared  that,  when  possi- 
ble, the  expense  of  maintenance  was  collected  from  the  estates  of  lunatics 
in  the  asylum,  or  from  those  legally  liable  for  their  support,  and  that  the 
asylum  received  a  small  sum  annually  from  the  sale  of  surplus  farm 
products.  Held,  that  the  revenue  derived  from  these  sources  was  merely 
incidental  and  tended  to  some  little  extent  to  lessen  the  public  burden 
assumed  by  the  county,  and  was  in  no  sense  a  source  of  profit  which 
could  be  deemed  to  render  the  operation  of  the  asylum  a  private  business. 

Reported  below,  79  Hun,  120. 

(Argued  May  27,  1895;  decided  October  8,  1895.) 

Appkai.  from  order  of  tlie  (-reneral  Term  of  tlie  Supreme 
Court  ill  the  fifth  judicial  departuieut,  made  June  20,  1894-, 
which  sustained  defendant's  exceptions  ordered  to  be  heard  in 
the  first  instance  at  the  General  Term,  set  aside  a  verdict  in 
favor  of  plaintiff  and  granted  a  new  trial. 

The  action  was  brought  to  recover  damages  for  a  personal 
injurv  sustained  by  the  plaintiff,  alleged  to  liave  been  caused 
by  the  defendant's  negligence. 

The  facts,  so  far  as  material,  are  set  forth  in  the  opinion. 

KiKjeh*'  Van  VoorfuM^  for  appellant.  The  defendant  is 
responsible  for  its  negligence.  The  defendant  claims  to  be 
exempt  from  liability  for  negligence  upon  the  ground  that 
being  one  of  the  political  subdivisions  of  the  state  of  New 
York,  it  cannot  be  sued  in   tort,  in  the  absence  of  expreiss 
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statutory  permisBion.     This  position  is  untenable.     (1  K.  S. 
730,  §   1  ;    1   Thomp.  on  Neg.  619;  Dillon  on  Mun.   Corp. 
[3d  ed.]   §§  772,  974 ;  8.   &  K.  on  Xeg.  §  260  ;  Beach  on 
Pub.  Corp.  §  745 ;  Michael  v.  Bd  of  Suj}rs.,  89  IIuu,  47 ; 
Thayer  v.  City  of  Boston^  19  Pick.  511 ;  Ahron  v.  McCoinh, 
IS  Ohio,   229;   Rhoden  v.    iJlevehuul,  10  id.   159;  Propri- 
<torH   of  LockM^  etc.^  v.  Lowell^  7  (Irav,  228;    Hildreth  v. 
Lowell,  11  id.  345;  ILuiMl  v.  CiUj  of  New  Bedford,  108 
Mass.  208;  May  w  Tjygan   Co.,  30   Fed.  Rep.  250;  May  v. 
Mercer  Co.^  30  id.  246;  May  v.  (oituty  of  Fond  dn  La<},  27 
id.  691 ;  Newman  v.  Bd,  of  Supr^i.,  45  N.  Y.  676;  Strough 
V.  Bd,  of  Suj/rs,,  119  id.  212.)     Counties,  while  they  may  be 
exempt  for  omission  to  perform   public  duties  imposed  upon 
them  as  such  by  the  state,  are  liable  for  the  private  wrongs 
they  couimit  against  others  to  the  same  extent  as  private  cor- 
porations.   The  relation  of  master  and  servant  existed  between 
the  defendant  and  plaintiff.     {Ensign  v.  Bd.  Suj>/'8.y  25  Ilun, 
20 ;  Alaryiango  v.  Sapr^.,  25  id.  55 1 ;  Hill  v.  City  of  Boston,  122 
Mass.  358.)     Where  a  county  undertakes  other  matterg  than 
public    functions  of  government,  for  its  own  advantage  or 
emolument,  or  when  special  duties  are  imposed  upon  a  county 
with  its  consent  express  or  implied,  or  when  a  special  author- 
ity is  conferred  upon  it  at  its  request,  it  loses  its  character  as 
a  public  corporation,  and  it  becomes  liable.     (1  Thorap.  on 
N^.  618;  1  S.  &:  K.  on  Neg.  §§  255-259;  Wood  on  Mast. 
&  Serv.  §  462 ;  Maxmilian  v.  Mayor,  eti\.  62  N.  Y.  160 ; 
Biyelow  v.  Randolph,  14  Gray,  543 ;  Jonen  v.  New  Haven, 
34  Conn.  1 ;  Perkins  v.  Lawrence,  136  Mass.  305 ;  Ilannon  v. 
St  Lmus  Co.,  62  Mo.  313 ;  BaiUy  v.  Mayor,  3  Hill,  531 ; 
Oliver  V.  Worcester,  102  Alass.  489  ;  Peoples.  Tngersoll,  58 
X.  Y.  29 ;  Laws  of  1874,  chap.  446  ;  Laws  of  1865,  chap.  342  ; 
Laws  of  1842,  chap.  132 ;  Laws  of  1863,  chap.  82 ;  Laws  of 
1891,  chap.  335.)     If   managing   an  asylum   for  tlie  pauper 
insane  of  Monroe  county  can  be  considered  a  public  duty  of 
the  county,  managing  an  asylum  for  the  care  of  other  insane 
patients  certainly  cannot  be  the  duty  of  the  county.     (Laws 
of  1«63,  chap.  82,  §  7;   Nefy.  WeUesley,  148  Mass.  493; 
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Oliver  v.  6%  of  Worcester,  102  id.  489  ;  Warden  v.  Citi/  of 
New  Bedfo7^d,  131  id.  23 ;  Thidley  v.  City  of  Salem,  137  id. 
172 ;  Eastman  v.  Meredith,  36  N.  H.  285.)  There  is  no 
ground  for  claiming  that  the  warden  of  this  asylum  was  an 
independent  officer,  over  whom  the  defendant  had  no  control. 
He  was  elected  by  its  board  of  supervisoi*s  for  a  definite  term 
and  subject  to  removal  by  them  for  cause,  llis  duties  were, 
to  some  extent,  prescribed  by  statute,  but  that  is  the  case  with 
the  officers  of  all  chartered  municipal  corporations.  In  this 
case  the  statute  was  really  a  special  charter.  He  was  the 
servant  of  the  county  and  not  of  the  state,  and  the  defendant 
is  certainly  liable  for  his  acts  within  the  scope  of  his  duties. 
(Dillon  on  Mun.  Corp.  [3d  ed.]  §  974  ;'3:  Y.  cfe  B,  S.  M.  v. 
City  of  Broohlyn,  71  X.  Y.  584;  Appleton  v.  Water  Comrs., 
2  Hill,  433;  Bailey  v.  Mayo?*,  3  id.  531.)  There  can  be  no 
question  but  that  it  was  the  duty  of  the  defendant  as  master, 
to  give  suitable  and  pi'oper  instruction  to  the  plaintiff  as  to 
the  manner  of  doing  her  work.  This  duty  could  not  be  dele- 
gated so  as  to  exempt  tlie  master  from  liability.  For  the 
omission  to  give  proper  instructions  the  defendant  is  liable. 
(Brennan  v.  Gordon,  118  N.  Y.  489;  13  Daly,  208;  I^ws 
of  1890,  chap.  39S,  §  12;  KingMley  v.  Pratt,  75  Hun,  323; 
Cohh  V.  Welcher,  Id.  283 ;  Ilicley  v.  Taafe,  105  1^".  Y.  26 ; 
Simpson  V.  JV.  Y.  li.  Co.,  80  Hun,  415.)' 

K  K  Drake  for  respondent.  The  county  of  Monroe  is 
not  liable  to  an  action  by  a  private  person  to  recover  damages 
resulting  from  negligence,  unless  the  action  is  given  by  stat- 
ute. (Dillon  on  Mun.  Corp.  [4th  ed.]  §  963 ;  Addison  on 
Torts,  1298,  §  1526 ;  Maxmilian  v.  Mayor,  etc,^  62  N.  Y. 
160 ;  Ensign  v.  Bd,  Suprs.,  25  Hun,  20 ;  Alamango  v.  Bd, 
Suprs.,  25  id.  551 ;  Symonds  v.  Bd.  Suprs.,  71  111.  355 ; 
Ilollenheck  v.  Co.  of  Winnehago,  95  id.  355 ;  Bd.  of  Comrs. 
v.  Mighels,  7  Ohio,  109;  Summers  v.  Bd.  Comrs.,  103  Ind. 
262  ;  Downing  v.  Jfason  Co.,  87  Ky.  208 ;  Dodsdall  v.  Co.  of 
Olmstead,  30  Minn.  96 ;  Brabham  v.  Sxiprs.,  54  Miss.  363 ; 
Kinoaid  v.  Hardin  Co.,  53  Iowa,  430  ;  Sherhoxirne  v.  Yuba 
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-:; — TTc^r^l^  ;  Sam^tt  t.  Co.  of 'Contra  Costa,  67  id.  77 ; 
^""'  'j  ,  Qo-noina  Co.,  25  id.  313;  Beardon  v.  St.  Louis 
/Vo«r«^/ V.  ^^^  _  Puttclfnan  v.  ^%  CAaW^  Co.,  110  id.  594; 
'"■'  ^*'     CoU^O^  "'•  ^^*y  ^f  C^^"«^'«</,  12  Ohio,  375  ;  Ulnch 
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Y-       f  St.  Louis,  112  Mo.  138;  Ham  v.  J/ayar,  efc.,  70 

,-.  Cityoj^  ^   ^^^  ^^   ^,.^^  ^  Lansing,  35  Iowa,  495 ;  Caldtoell 

^•^;      V^t>o7iA  51  id.  687;  J5^a/:«  v.  City  of  Pontiac,  49 

r.  C'dy  oj  ^^^  _    Butri^Jc  v.   Ti^y  o/  ZoweZ/,  1   Allen,  172; 

111.  -^P"'       ^27y  of  Oineitmati,  19  Ohio  St.  19 ;  Brinkmeyer 

Wheeler     ■     ^^,^nsville,  29  Ind.   187;    Tooney  v.    City  of 

v.  Ct<y   1^  ^^  Y.  S.  B.  91,  92 ;  Smith  v.  (7%  of  RocheaUr, 

AJhany,     -^^  .   BafoT-d  v.  C/^y  o/  iV^ejo  Bedford,  16  Gray, 

76^-  ^'.^^r    V.   City  of  Boston,    104  Mass.    87;   Pettin- 

297;    ^**        of  G^eT^ea,   161  id.  368;   Hoxcard  v.   (7%  <?/ 

/^  ^'    tlL     153  id.    426;   Finch  v.  5(?;  ^  Education,  30 

ra/-<^«^'g^.     //i^;    ,.,    <^v^y  f,f    Boston,   122   Ma^.    344; 

Ohio    ot-  ^      ^^^y  ^y  Buffalo,  9  Iliin,  401 ;  74  N.  Y.  619 ; 

UeKay      -^^.^^  ^y  p^^^^.^^  5  rj,^^.  (-,j^,  ^pp  KQ5 .  whelfidd  v. 

^rloens^-         .^^  ^  rp^^.  ^32 ;  (?K7-re?i  v.  Ci^y  of  Boston,  151 . 

Ci/y  ^- .,5  .   ^«ftto«.  V.   CzVy  Hospital,  140  id.  13 ;  1  R  S. 

^^*^"  90    tit.  3,  §§  1-4,  13 ;  Law8  of  1874,  «hap.  466,  §§  3, 13, 

chap.  ^ ^^  ^^  -1884^  ^j^^^p  445^  ^jt  3,  §  22 ;  Id.  tit.  4,  §  4 ;  Id. 

1"^  '  J^  2  ;  I<i-  *^*-  ®'  §  ^  5  ^''-  *'*•  ''''  §  ^  5  ^^^  ^^  ^^®'^'  °'**P- 
tit-^5,^S  12;  La^s  of  1^70,  chaps.  633,  661;  Laws  of  1863, 
37»»  ^  g  5  .  Bamher  v.  Ciify  of  Rochester,  26  Hun,  587 ; 
ch*P-        '^  rel.  V.  PMr<?y,  126  N.  Y.  679;  Downs  v.  II. 
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defeo  _|J^intiff's  injury  resulted.  {Ilickey  v.  Taaffe,  105  N. 
"*^***^JJ .  ^,^^n«y  V.  5.  <fc  J;  E.  Co.,  101  id.  520;  Ilarley  v. 
Y-  -J^  'j^  Co.,  142  id.  31 ;  Siseo  y.  L.  cfe  //.  R.  R.  Co.,  145 

^'  <>a6  •  French  V.  j1m^Z«,  72  Hun,  442 ;  Pauley  v.  xS  6".  C& 

*^'  ^oris,  131  N.  Y.  90;  Babcock  v.  i^.  Z.*.  7?.  Co.,  140  id. 

^-     _    Marsh  V.  Chickering,  101  id.  396;  Thomp.  on  Neg. 

^^9  •  Benfiel^  v.  F.  (9.  Co.,  75  Hun,  209.)     The  injnry  sus- 
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tained  by  })laintiff  resulted  from  conditions,  the  risk  of  which 
was  assumed  by  plaintiff  when  she  entered  into  the  employ- 
ment of  operating  the  mangle.  {^Ilickey  v.  Taaffe^  105  N.  Y. 
26;  Bleckley  \\0,  P.  dk  li,  M,  Co,,  113  id.  540;  Ogley  v. 
Miles,  139  id.  45S ;  Aj>pel  v.  7?.,  .Y.  Y.  cfe  1\  B,  H.  Co.,  Ill 
id.  550 ;  Croum  v.  Orr,  140  id.  450 ;  />^  Fore>ff  v.  Jewettj  8S 
id.  264;  CowhUl  v.  Roberts,  71  Hun,  127;  French  v.  AvUsy 
79  N.  Y.  442.)  Xot  only  does  plaintiff  fail  to  show  herself 
free  from  contributory  negligence,  but  the  facts  tend  strongly 
to  show  that  tlie  accident  could  have  liappened  only  through 
her  own  carelessness.  {Baheock  v.  F,  li.  R,  Co,,  130  N.  Y. 
505.) 

Bartlett,  J.  The  plaintiff  appeals  from  an  order,  made 
on  a  motion  heard  at  the  General  Term  in  the  first  instance, 
granting  a  new  trial  after  verdict  at  the  Monroe  Circuit  in  lier 
favor. 

The  ])laintiff,  an  employee  at  the  Monroe  County  Insane 
Asylum,  was  severely  injured  while  operating  a  machine 
known  as  a  steam  mangle,  which. wfus  used  in  the  laundry. 

At  the  trial  it  was  insisted  on  behalf  of  the  defendant  that 
the  county  of  Monroe  was  not  liable  in  any  event ;  that, 
avssuming  its  liability,  the  plaintiff  had  failed  to  make  out  a 
cause  of  action. 

As  we  are  of  opinion  that  the  county  of  Monroe  is  not  liable 
under  the  facts  as  disclosed  in  this  record,  it  is  unnecessary 
to  determine  whether  the  plaintiff  was  entitled  to  go  to  the 

The  plaintiff  was  injured  February  11,  1891.  Before  this 
action  was  commenced  the  County  Law  of  1892  was  in  force, 
but  it  is  unnecessary  to  examine  its  provisions,  as  the  status 
of  the  county  of  Monroe  on  the  11th  day  of  February,  1891, 
must  determine  its  liability. 

Prior  to  the  year  1863  the  county  of  Monroe  cared  in  part 
for  its  insane  in  a  department  of  the  county  poorhouse.  By 
chapter  82,  Laws  of  1863,  it  was  enacted  that  the  insane 
asylum  of  the  county  of  Monroe  should  l>e  a  separate  and  dia- 
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tinct  institotion  from  that  of  the  Monroe  county  poorhouse, 
and  the  board  of  supervisors  were  placed  in  control  and  author- 
ized to  elect  a  warden,  who  was  to  hold  office  for  three  years, 
and  a  board  of  three  trustees  for  a  like  term. 

The  warden  was  constituted  the  chief  officer  of  the  asylum, 
subject  to  the  regulations  established  by  the  board  of  supervis- 
ors ;  all  purchases  for  the  asylum  were  to  be  made  by  the 
warden  under  the  direction  of  the  trustees ;  all  contracts  witli 
the  attendants  and  assistants  were  to  be  made  in  the  official 
names  of  the  trustees ;  the  warden  was  also  required  to  make 
out  and  deliver  to  the  trustees  annually  an  inventory xof  all 
property  belonging  to  the  asylum  ;  the  warden  was  also  author- 
ized to  make  contracts  for  the  support  of  insane  persons  of  the 
county,  and  by  the  direction  of  the  board  of  supervisors  or  the 
trustees  to  demand  from  the  state  lunatic  asylum  all  persons 
who  were  chargeable  to  the  county  of  Monroe  or  to  any  town 
or  city  in  the  county. 

It  was  further  provided  that  no  insane  person  residing  in 
the  county  of  Monroe  and  likely  to  become  a  county  charge 
should  thereafter  be  admitted  to  the  state  lunatic  asylum  with- 
out the  written  consent  of  the  trustees  of  the  Monroe  county 
asylum  or  the  chairman  of  the  board  of  supervisors. 

By  chapter  638,  Laws  of  1870,  it  was  made  the  duty  of  the 
trustees  to  determine  all  questions  in  relation  to  the  indigent 
insane  as  to  whether  their  maintenance  was  properly  a  charge 
upon  a  specified  town  within  the  county  of  Monroe,  or  upon 
the  city  of  Rochester,  or  upon  the  county  of  Monroe ;  the 
trustees  were  also  empowered  when  any  lunatic,  not  indigent, 
was  placed  in  the  asylum,  to  charge  his  estate,  or  the  person 
legally  responsible,  for  his  maintenance  and  to  collect  the 
same. 

It  will  thus  be  observed  that  the  county  of  Monroe,  being 
l^ally  chargeable  as  cme  of  the  political  divisions  of  the  state 
with  the  care  of  its  insane,  saw  fit  in  1863,  with  the  consent 
of  the  legislature,  to  undertake  tlie  discharge  of  that  duty 
through  the  instrumentality  of  a  county  asylum. 

In  other  words,  the  county  of  Monroe  from  tliat  time  shared 
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with  the  state  the  burden  of  caring  for  the  insane,  withdrew 
from  the  state  lunatic  asylum  all  indigent  insane  for  whose 
maintenance  it  was  liable  and  secured  legislation  requiring  all 
the  pauper  insane  of  the  county  to  enter  its  own  asylum. 

When  an  insane  person  is  deprived  of  his  liberty  and  the 
custody  of  his  property,  placed  in  close  conlinement,  and  sep- 
arated from  family  and  friends,  it  is  an  extreme  exercise  of 
the  police  power  by  the  state,  or  some  political  division 
thereof,  for  the  protection  of  society  and  to  promote  the  best 
interests  of  the  unfortunate  victim  of  mental  alienation. 

It,  therefore,  follows  that  the  county  of  Monroe  while  act- 
ing under  the  statutes  referred  to,  was  engaged  in  the  dis- 
charge of  a  most  important  public  duty  and,  consequently, 
not  liable  to  the  plaintiif  in  damages  by  reason  of  her  injuries. 
(Dillon  on  Municipal  Corporations  [4:th  edition],  sec.  693; 
Addison  on  Torts  [Banks'  ed.],  p.  1298,  section  1526.) 

Ill  MaxmilUui  V.  Mayor  of  New  York  (62  N.  Y.  160) 
this  court  laid  down  the  rules  of  law  that  control  this  case. 
The  plaintiff  sought  to  recover  damages  for  the  death  of  her 
intestate,  who  was  killed  by  an  ambulance  wagon  which  was 
driven  by  an  employee  of  the  commissioners  of  charities  and 
corrections. 

It  was  held  that  when  the  city  of  New  York,  by  legislative 
enactment,  was  required  to  elect  or  appoint  an  officer  to  per- 
form a  public  duty  laid  not  upon  it,  but  upon  the  officer,  in 
which  it  had  no  private  interest,  and  from  which  it  derived 
no  special  advantage,  such  officer  is  not  a  ser\'ant  or  agent  of 
the  municipality  for  whose  acts  it  is  liable  even  though  the 
officer  had  in  charge  and  was  negligently  using  corporate 
property. 

Judge  FoLGER  said  (page  164) :  "  There  are  two  kinds  of 
duties  which  are  imposed  upon  municipal  corporations ;  one  is 
of  that  kind  which  arises  from  the  grant  of  a  special  power 
in  tlie  exercise  of  which  the  municipality  is  as  a  legal  individ- 
ual ;  the  other  is  of  that  kind  which  arises,  or  is  implied,  from 
the  use  of  political  rights  under  the  general  law,  under  the 
exercise  of  which  it  is  as  a  sovereign.     The  former  power  is 
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private  and  is  used  for  private  purposes ;  the  latter  is  public 
and  is  need  for  public  purposes.  {Lloyd  v.  The  Mayor^  5  N. 
Y.  374.)  *  *  *  But  where  the  power  is  intrusted  to  it 
as  one  of  the  j^olitical  divisions  of  the  state  and  is  conferred 
not  for  the  immediate  l>enefit  of  the  municipality,  but  as  a 
means  to  the  exercise  of  the  sovereign  power  for  the  benefit  of 
all  citizens,  the  corporation  is  not  liable  for  non-user,  nor  for 
misuser  by  the  public  agents.  {Eastman  v.  Meredith^  30 
N.  H.  284.)" 

In  the  case  at  bar,  it  is  true,  we  are  not  dealing  with  a  munic- 
ipal corporation,  for  in  February,  1S91,  the  county  of  Mon- 
roe was  a  political  division  of  the  state,  and  at  most  only  a 
qaa^i  corporation ;  but,  nevertheless,  the  reasoning  in  the 
opinion  just  cited  is  applicable. 

By  the  act  of  1863  the  county  of  Monroe,  through  its  board 
of  supervisors,  was  required  by  the  legislature  to  elect  a  war- 
den and  trustees  of  its  insane  asylum  to  perform  an  import- 
ant public  duty  in  which  it  had  no  private  interest,  and  from 
which  it  derived  no  special  advantage.  The  warden  and  trus- 
tees, when  so  elected,  were  in  no  legal  sense  the  agents  of  the 
county  of  Monroe,  but  were  public  oflScers  engaged  in  the  dis- 
charge of  duties  which  involved  the  exercise  of  the  police 
power,  and  in  which  the  general  public  were  interested. 

While  the  county  of  Monroe,  by  its  board  of  supervisors, 
was  empowered  to  enact  general  rules  and  regulations  for  the 
government  of  the  asylum,  and  to  elect  its  warden  and  trus- 
tees, it  had  no  power  to  interfere  directly  with  the  manage- 
ment of  the  institution  unless  the  warden  so  elected  was  guilty 
of  misconduct,  when  he  could  be  removed  by  the  board  of 
sopervibors. 

The  non-liability  of  counties  and  also  of  municipal  and 
other  corporations  having  special  charters  for  the  acts  of  their 
officers  when  engaged  in  the  discharge  of  public  duties,  and  to 
Aat  extent  exercising  acts  of  sovereignty,  is  established  by 
many  cases.  {Ensign  v.  Sxipevvimrs  of  Livingston  County^ 
25  Han,  20;  AlamangoY.  Super visoi's  of  Albany  County y  25 
id.  551 ;  Ham  v.  The  Mayor,  70  N.  Y.  459 ;  Smith  v.  City 
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of  Rochester^  76  id.  506;  Benton  v.  Trmtees  of  Boston  City 
Jlospltal^  140  Mass.  13;  Oumifi  v.  The  City  of  Boston^  151 
id.  505.) 

The  learned  counsel  for  tlie  plaintiff,  evidently  appreciating 
the  force  of  the  general  rule  to  which  we  have  adverted, 
sought  to  show  that  the  case  at  bar  was,  by  reason  of  special 
facts,  not  within  its  operation. 

It  is  insisted  that  the  defendant,  at  the  time  of  this  accident, 
was  not  only  caring  for  the  pauper  insane  of  Monroe  county, 
but  also  for  other  patients  through  contracts  made  for  that 
purpose. 

There  is  no  evidence  that  the  county  of  Monroe  was  caring 
for  insane  patients  not  residing  in  the  county,  for  a  considera- 
tion, but  if  such  were  the  case  it  would  be  without  warrant 
of  law,  as  we  think  a  fair  construction  of  section  seven  of 
chapter  82  of  I^ws  of  1863,  limits  the  contracts  to  be  made 
"  to  any  individual  of  said  county "  who  washes  to  contract 
jis  to  the  care  of  the  insane  of  Monroe  county. 

There  can  be  no  doubt  that  the  committee  of  a  lunatic,  or 
any  one  legally  liable  to  support  him,  should,  in  the  first 
instance,  be  required  to  pay  for  his  maintenance,  and  the 
income  derived  in  this  manner  is  in  no  sense  a  source  of 
profit  to  the  county  so  that  it  would  be  d<?omed  in  law  as  con- 
ducting a  private  business. 

We  may  also  consider  in  this  connection  the  suggestion  that 
as  the  asylum  received  a  small  sum  aimually  from  the  sale  of 
surplus  farm  products  it  was  to  be  treated  as  engaged  in  a 
private  enterprise  resulting  in  profits. 

The  revenue  derived  from  both  of  the  sources  referi-ed  to 
is  merely  incidental  and  tends  to  some  little  extent  to  lessen 
the  public  burden  assumed  by  the  county  of  Monroe,  {ihir- 
ran  v.  City  of  Boston^  151  Mass.  505,  510;  Alamdugo  v. 
Board  of  Supervisors  of  Albany  County^  25  Hun,  551,  552^ 
553  ;  People  ex  rel.  Society  of  the  New  TorJc  Hospital  v. 
Pwdy,  126  N.  Y.  679,  and  58  Hun,  386.) 

We  have  considered  the  other  suggestions  of  counsel  for 
appellant  contained  in  his  brief  and  consulted  the  authorities 
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to  which  he  refers,  but  find  nothing  to  take  this  case  from  the 
operatioTi  of  the  general  rule. 

The  order  of  the  General  Term  should  be  affirmed  and 
under  the  stipulation  of  plaintiff  judgment  absolute  ordered 
for  tlie  defendant  dismissing  the  complaint  on  the  merits^ 
with  costs  to  defendant  in  all  the  courts. 

All  concur,  except  Haight,  J.,  not  sitting. 

Ordered  accordingly. 


Ebenezer  Holmes,  Respondent,  v.  Gilbert  E.  Jones,  as 
Treasurer  of  the  New  York  Times,  Appellant. 

1.  Libel.  —  Right  of  Recovery.  The  publication  of  a  libel  is  a  wrong- 
ful act,  presumably  injurious  to  those  persons  to  whom  it  relates,  and  in 
the  absence  of  legal  excuse  gives  a  right  of  recovery  irrespective  of  the 
intent  of  the  defendant  who  published  it,  and  this,  although  he  had 
reason  to  believe  the  statement  to  be  true,  and  was  actuated  by  an  honest 
or  even  commendable  motive  in  making  the  publication. 

2.  Libel  —  Damages.  The  amount  of  damages  in  an  action  for  libel 
Is  peculiarly  within  the  province  of  the  jury;  they  may  give  nominal 
damages,  or  damages  to  a  greater  or  less  amount  as  they  shall  determine;, 
they  may  accord  damages  which  are  merely  compensatory,  or  damages 
beyond  mere  compensation,  called  punitive  or  vindictive  damages,  by  way 
of  example  or  punishment,  when  in  their  judgment  the  defendant  was 
incited  by  actual  malice  or  acted  wantonly  or  recklessly  in  making  the 
defamatory  charge. 

3.  Libel  —  Evidence  in  Mitigation.  While  a  defendant  cannot 
show,  in  mitigation  of  damages  for  a  specific  libel,  other  and  disconnected 
immoralities  on  the  part  of  the  plaintiff,  but  can  attack  only  the  plaintiff's 
general  character,  yet  where  two  charges  in  an  alleged  libelous  publica- 
tion relate  to  the  same  subject-matter  and  are  not  disconnected  and  inde- 
pendent, and  the  plaintiff  submits  only  one  of  the  charges  to  the  jury, 
although  the  other  charge  was  also  counted  on  in  the  complaint  and  justi- 
fied in  the  answer,  the  defendant  may,  under  certain  circumstances,  give 
evidence  in  substantiation  of  such  other  charge,  in  mitigation  of  damages 
on  the  charge  submitted  to  the  jury. 

4.  Libel, — Evidence  in  Mitigation.  The  plaintiff  in  an  action  for 
Kbel  was  an  undertaker,  who  had  rendered  some  services  at  Mount 
McQcegor  in  preparing  the  body  of  General  Grant  for  burial.  It  appeared 
that  the  plaintiff  had  provoked,  by  writing  a  letter  to  a  certain  news- 
paper, public  discussion  of  the  non-payment  of  his  bill  by  General  Grant's< 
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family,  and  that  the  defendant  newspaper  had  replied  in  the  alleged  libel- 
ous article,  which  charged  the  plaintiff  with  presenting  an  extortionate 
bill  and  w^ith  intoxication  at  the  time  he  performed  the  service.  The  com- 
plaint counted  on  both  charges,  and  the  answer  justified  both.  On  the 
first  trial,  the  defendant  established  a  justification  of  the  charge  of  extor- 
tion. On  a  second  trial,  the  plaintiff  omitted  to  read  to  the  jury  the  part 
of  the  libelous  article  which  charged  extortion,  but  put  in  evidence  only 
the  part  which  alleged  intoxication.  The  defendant  put  in  evidence  the 
whole  article  and  gave  evidence  tending  to  justify  the  charge  of  drunken- 
ness, and  upon  this  issue,  the  only  one  submitted,  a  verdict  was  rendered 
for  the  plaintiff  for  punitive  damages.  During  the  trial,  the  defendant 
offered  to  prove,  in  mitigation  of  damages,  the  truth  of  the  alleged  libel 
relating  to  the  subject  of  extortion,  but  the  evidence  was  excluded. 
IleM,  that,  under  the  circumstances  of  the  case,  it  was  competent  for  the 
defendant,  in  mitigation  of  damages  as  to  that  part  of  the  alleged  libel 
charging  drunkenness,  to  show  that  the  charge  of  attempted  extortion 
was  true;  and  that  the  refusal  to  permit  this  was  reversible  error. 
Mem.  of  decision  below.  78  Hun,  609. 

(Argued  May  28,  1895;  decided  October  8,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  May  8,  1894,  wliieh  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  in  an  action  for  lil)el. 

Tliis  is  the  second  appeal  to  this  court  in  this  action.  On 
the  former  appeal,*  the  judgment  in  favor  of  the  plaintiff  was 
reversed  because  of  the  refusal  of  the  trial  judge  to  instruct 
the  jury  that  the  defendant  had  estabUshed  a  justification  of 
the  charge  in  the  article  of  November  22,  1886,  imputing  dis- 
honesty and  unfair  dealing  on  the  part  of  the  plaintiff  in  pre- 
senting an  unjust  and  exaggerated  claim  to  the  family  of 
General  Grant,  for  his  services  as  undertaker  on  the  occasion 
of  the  death  of  General  Grant,  July  23,  18S5. 

On  the  second  trial,  the  plaintiff,  although  he  had  set  forth 
in  his  complaint  this  charge  as  to  the  unjust  and  extortionate 
character  of  the  claim  of  Holmes  &  Co.  as  one  of  the  grounds 
of  action,  omitted  to  read  this  part  of  the  libelous  article  to 
the  jury,  but  put  in  evidence  and  read  to  the  jury  that  part 
only  which  alleged  in  substance  that  on  the  afternoon  and 
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evening  of  the  23d  of  July,  during  the  time  when,  as  the 
plaintiff  claimed,  he  was  rendering  service  as  undertaker,  lie 
was  intoxicated.  The  defendant  in  his  answer  justified  both 
the  charge  of  attempted  extortion  and  the  charge  of  drunk- 
enness, and  also  alleged,  in  mitigation  of  damages,  the  circum- 
stances under  wliich  the  publication  was  made. 

The  defendant,  after  the  plaintiff  had  rested,  put  in  evi- 
dence and  read  to  the  jury  the  whole  article  and  gave  evidence 
tending  to  justify  the  cliarge  of  drunkenness.  This  was  met 
by  counter  evidence  on  tlie  part  of  the  plaintiff,  and  upon  this 
issue  (the  only  one  which  was  submitted  to  the  jury)  the  jury 
found  for  the  plaintiff  and  rendered  a  verdict  in  his  favor  for 
$3,500.  During  the  course  of  the  trial  the  defendant 
offered  to  prove  in  mitigation  of  damages  that  the  plain- 
tiff presented  to  the  family  of  General  Grant  an  exor- 
bitant bill  for  his  services,  and  in  substance  to  prove 
the  truth  of  the  alleged  libel  relating  to  that  subject.  The 
plaintiff  objected  to  the  evidence  and  the  court  excluded 
it,  and  the  defendant  excepted.  The  question  is,  was  it  com- 
petent for  the  defendant,  in  mitigation  of  damages  as  to  that 
part  of  the  alleged  libel  charging  drunkenness,  to  show  that 
the  charge  of  attempted  extortion  made  in  the  article  was 
true.  The  plaintiff,  who  carried  on  the  business  of  an  under- 
taker at  Saratoga  Springs,  was,  through  Mr.  Arkell,  and  by 
direction  of  Dr.  Douglas,  notified  from  Mount  McGregor  on 
the  morning  of  July  23,  1885,  to  come  to  the  latter  place, 
and  immediately  responded  to  the  notification  and  took  charge 
of  the  body  and  proceeded  with  the  process  of  embalming. 
In  the  afternoon  of  the  same  day  Mr.  Merritt,  an  undertaker 
from  New  York,  who  had  been  sent  for  by  the  son  of  Gen- 
eral Grant,  arrived  and  from  that  time  assumed  control.  Ho 
superseded  the  plaintiff 'and  practically  the  whole  service  ren- 
dered by  the  plaintiff  was  confined  to  what  he  did  preceding 
the  arrival  of  Merritt.  He,  however,  visited  Mount 
McGregor  daily  until  the  30th  of  July,  the  day  when  the  body 
was  tAken  to  New  York.  Subsequently  the  plaintiff  sent  a 
bill  for  $500  to  Ool.  Grant   for  his    services  and  disburse- 
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iiients.  The  bill  was  given  by  Col.  Grant  to  Merritt.  Cor- 
respondence ensued  between  Merritt  and  the  plaintiff.  At 
Merritt's  suggestion  the  plaintiff  had  an  interview  with  an 
army  officer  of  the  United  States  with  respect  to  the  bill,  but 
it  was  not  paid.  Several  months  later  the  plaintiff  sent  the 
bill  again  to  Col.  Grant,  who  returned  it  accompanied  with  a 
letter  in  substance  denying  the  validity  of  the  claim  and  stat- 
ing that  Mr.  Merritt  was  alone  employed  to  superintend  the 
preparations  for  the  funeral  of  General  Grant,  and  advising 
plaintiff  that  the  bill  should  be  presented  to  Merritt.  On  the 
30th  of  September  of  the  next  year  a  telegraphic  dispatch 
purporting  to  have  been  sent  from  Saratoga  Springs  was 
printed  in  The  Sun^  a  newspaper  of  the  city  of  New  York, 
stating  that  the  plaintiff's  firm  had  notified  Mr.  Arkellof  a  suit 
about  to  be  brought  against  him  for  services  rendered  by  the 
firm  in  embalming  the  body  of  General  Grant,  and  purporting  to 
give  an  account  of  the  services.  It  stated  that  the  bill  (a  copy 
of  which  was  given)  had  been  presented  to  everybody  con- 
nected with  the  family  of  General  Grant  except  Mrs.  Grant, 
and  had  been  "  repudiated  all  around,"  and  that  the  attorney 
for  the  plaintiff  said  "  that  he  had  found  no  one  connected 
with  the  deceased  general  who  seems  to  feel  any  moral  obliga- 
tion to  pay  for  the  care  of  his  remains  and  their  preservation 
for  burial,  and  so  they  decided  to  sue  Mr.  Arkell."  Appended 
to  the  dispatch  as  published  was  a  statement  from  the  editor 
of  The  Sun  that  "  If  Messrs.  Holmes  &  Co.  will  be  good 
enough  to  send  the  bill  in  question  to  the  editor  of  The  Sun^ 
he  will  remit  them  the  amount."  A  few  days  later,  on 
the  4th  of  October,  1886,  a  letter  from  Holmes  &  Co., 
addressed  to  the  editor  of  The  Sun  was  printed  in  that  paper, 
purporting  to  be  "  a  plain  statement  of  the  facts  "  relating  to 
the  bill  of  Holmes  &  Co.,  in  answer  to  the  many  statements 
made  in  the  public  press,  "  which  are  either  perversions  of 
the  truth  or  positive  falsehoods."  The  letter  then  proceeded 
to  narrate  the  circumstances  of  the  employment  of  Holmes  & 
Co.,  the  services  rendered,  the  efforts  made  to  collect  the  bill 
and  their  failure,  and  that  as  a  last  resort  they  were  advised 
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to.fall  back  on  Mr.  Arkell.  Referring  to  the  circumstances 
of  this  employment  and  their  subsequent  treatment  the  writers 
said :  "  We  feel  a  degree  of  certainty,  however,  that  if  the 
dead  general  were  now  alive  he  would  see  that  similar  services 
rendered  to  his  household  should  not  remain  long  unpaid,  nor 
hesitate  to  acknowledge  a  claim  in  favor  of  those  who  per- 
formed them."  The  letter  concluded  with  au  intimation  that 
if  the  oflEer  of  The  Sun  was  still  open  and  those  whom  the 
writers  deemed  *'  legally  and  morally  bound  to  pay  the  claim  " 
do  not  pay  it,  the  offer  would  be  accepted.  Subsequently, 
and  on  the  13th  of  October,  1880,  the  bill  was  paid  to 
Holmes  &  Co.  by  T/w  Sun  and  the  fact  of  such  payment  was 
announced  in  that  paper.  Meanwhile  after  the  publication  of 
tlie  letter  of  October  4,  188^),  and  the  payment  of  the  bill, 
letters  were  written  to  The  Sun  by  llarriganand  Sullivan,  who 
assisted  Merritt  in  taking  charge  of  and  embalming  the  body, 
controverting  in  many  respects  the  statements  in  the  letter  of 
Holmes  &  Co.,  but  these  letters  TJw,  Sun  did  not  publish.  Sub- 
sequent to  the  payment  of  the  bill  by  77«^  xV/^m  and  before  the 
publication  of  the  alleged  libel,  correspondence  took  place 
between  Col.  Grant  and  7'he  Su7i  in  which  Col.  Grant,  while 
denying  the  justice  of  the  claim,  stated  that  the  family  were 
unwilling  that  the  bill  should  be  paid  by  The  Su?i,  and  he 
inclosed  a  check  for  the  amount,  which  The  Su?i  declined  to 
receive,  and  it  was  returned  to  Col.  Grant.  On  the  22d  of 
October,  1886,  a  communication  from  Harrigan,the  embalmer 
employed  by  Merritt,  was  published  in  The  Pre^s  (&  Knicker- 
hoeker^  denying  many  of  the  statements  in  the  letter  of  Holmes 
&  Co.,  and  which  referred  to  the  payment  by  The  Sun  of  a  bill 
which  the  family  of  General  Grant  pronounced  "  ]>lackmailing 
in  color,"  language  which  was  quoted  in  the  alleged  libelous 
article  and  which  forms  one  of  the  libelous  paragraphs 
counted  on  in  the  complaint. 

It  was  subsequent  to  the  circumstances  above  mentioned 
that  the  alleged  libel  of  November  22, 1886,  was  published  in 
the  N^eio  York  Times.  The  article  is  headed  "  Even  beyond 
the  grave.     The  malice  of  The  Sun  hounds  Gen.  Grant."     It 
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states  tliat  an  undertaker's  bill  was  used  as  a  "pretext  for 
causing  pain  to  the  dead  liero's  family."  The  plain  intent  of 
the  article  was  to  denounce  The  Sun  for  its  officious  and 
offensive  interference  in  paying  the  bill  of  Holmes  &  Co., 
without  the  knowledge  of  the  family  of  General  Grant,  and 
the  justice  of  which  they  denied.  The  article  purports  to 
give  a  history  of  the  services  rendered  by  Holmes  &  Co.  It 
refers  to  the  publication  of  the  dispatch  of  September  30, 
1886,  and  the  appended  offer  of  T/ie  Sun  to  pay  the  bill  of 
Holmes  &  Co.,  made  without  consultation  with  the  family  of 
General  Grant ;  to  the  letter  from  Holmes  &  Co.  of  October 
4,  1886,  and  the  refusal  of  T/ie  ASun  to  publish  the  letters 
from  Harrigan  and  Sullivan ;  to  the  pain  caused  to  (ieneral 
Grant's  family  by  the  payment  by  The  Sun  of  the  bill,  and 
to  the  subsequent  correspondence  between  The  Su?h  and  Col. 
Grant  before  alluded  to.  It  characterized  the  action  of  The 
Sun  as  wholly  "  unnecessary  and  malicious."  The  article  then 
proceeds  to  give  the  statements  made  by  Merritt,  the  under- 
taker who  superseded  the  plaintiff  in  charge  of  the  body,  to  a 
reporter  of  The  Times.  The  interview  relates  to  the  services 
rendered  by  Holmes  &  Co.,  and  the  report  contains  the  state- 
ments as  to  the  intoxication  of  tli^  afternoon  and  evening  of 
the  23d  of  July,  1885,  which,  with  the  charge  as  to  the 
extortionate  character  of  the  bill  of  Holmes  &  Co.,  constitute 
the  libelous  matter  counted  on  in  the  complaint. 

JB.  F,  Einstein  for  appellant.  It  was  error  to  exclude  the 
evidence  offered  to  show  that  the  bill  for  $500  rendered  by 
Holmes  &  Co.  was  unjust  and  exorbitant.  (121  N.  Y.  461  : 
Beardsley  v.  Maynard^  4  Wend.  337 ;  Voltz  v.  Blachnu}\ 
64  K  Y.  440;  Townshend  on  Lil>el,  683,  §  415;  2  Greenl.  on 
Ev.  §§  243,  267,  275,  425;  Dalton  v.  Gill,  25  Hun,  120; 
Kiffy,  Youmans,  86  N.  Y.  324;  IloUhlciss  v.  Lathrop,  I 
Johns.  286;  Duncan  v.  Broxon,  15  B.  Mon.  186  ;  Powers  v. 
Presgroves,  38  Miss.  241 ;  Cool'e  v.  Hughes,  R.  &  M.  713 ; 
Ilinman  v.  Hare,  5  X,  Y.  S.  R.  504 ;  O'  Oarry  v.  Einsen- 
laugh,  38  X.  Y.  296.)     The  evidence  excluded  was  admissible 
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in  reduction  of  damages  which  the  plaintiff  claimed  he  suffered 
in  his  business.  {Sanderson  v.  Cald/weU^  45  N.  Y.  398 ;  Code 
Civ.  Pro.  §  536.) 

Matthew  Hale  for  respondent.  The  trial  court  properly 
excluded  the  evidence  offered  by  defendant  to  show  that  the 
bill  rendered  by  Holmes  &  Co.  for  their  services  was  exor- 
bitant and  unjust.  {Pahner  v.  Haight^  2  Barb.  210 ;  Hamil- 
tan  V.  JE?io,  81  N.  Y.  117  ;  Cooper  v.  Barber,  24  Wend.  107 ; 
Stiles  V.  Comstoek,  9  How.  Pr.  48 ;  Hopkins  v.  Smithy  3 
Barb.  599 ;  Odgers  on  Libel  [1st  Am.  ed.],  305 ;  Townshend 
on  Sland.  &  Lib.  §  407 ;  Andrews  v.  Vanduzer,  11  Johns.  38  ;. 
Root  V.  King  J  7  Cow.  613 ;  4  Wend.  114 ;  Hatfield  v.  Lasher  y 
81  K  Y.  246;  Fountain  v.  West,  23  la.  9;  /.  J.  Co.  v. 
Pough,  33  N.  E.  Kep.  991 ;  Huffy.  Bennett,  6  N.  Y.  337, 
339 ;  Parkhurst  v.  Ketchum,  6  Allen,  406 ;  Peterson  v. 
Morgan,  116  Mass.  350  ;  Ross  v.  Lapham,  14  id.  275 ;  Voltz- 
V;  Blackmar,  64  N.  Y.  440.) 

Andrews,  Ch.  J.  The  primary  purpose  of  the  article  pub- 
lished in  The  New  York  Times  November  26,  1886,  contain- 
ing  the  defamatory  matter  for  which  the  action  was  brought, 
was  to  expose  the  conduct  of  The  Sun  in  officiously  offering 
to  pay,  and  in  subsequently  paying  the  claim  of  Holmes  & 
Co.,  for  alleged  services  in  embalming  and  caring  for  the  body 
of  General  Grant,  after  the  claim  had  been  repudiated  by  his 
family  and  its  justice  had  become  the  subject  of  public  com- 
ment. The  offer  to  pay  the  bill  made  in  the  columns  of  The 
Sun,  which,  as  was  stated  by  Holmes  &  Co.  in  their  letter  of 
October  4,  1886,  "  was  under  no  legal  or  moral  obligation  "  to- 
pay  it,  appended  to  a  statement  which  imputed  to  the  family 
of  General  Grant  in  their  dealings  with  Holmes  &  Co.,  a  dis- 
regard of  honor  and  moral  obligation,  was  well  calculated  to- 
wound  the  feelings  of  the  members  of  the  family  and  to  excite 
the  indignation  of  their  friends  and  the  friends  of  the  illus- 
trious soldier  whose  name  was  associated  with  the  transaction. 
The  oSer  carried  an  implication  that  the  family  of  General 
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Grant  had  disregarded  and  refused  to  recognize  an  hctoest 
claim  for  services  connected  with  the  preparation  of  liis  body 
for  burial,  which,  if  well  founded,  would  justly  expose  them 
to  animadversion.  This  was  the  occasion  for  the  article  in 
The  TimeSy  and  the  plaintiff  had  made  himself  a  party  to  the 
controversy  by  his  letter  to  The  Sun  of  October  4, 1886,  m 
which  he  put  himself  in  the  attitude  of  having  a  just  claim 
for  services  rendered  for  the  amount  of  the  bill  rendered  by 
Holmes  &  Co.,  which  the  family  of  General  Grant  had 
declined  to  recognize,  and,  to  accentuate  the  alleged  injustice 
with  which  he  was  treated,  he  intimated  his  willingness  to 
accept  the  public  offer  of  a  stranger  to  the  transaction  to  pay 
the  claim  in  case  "  those  whom  we  think  are  legally  and 
morally  bound  to  pay  the  claim  do  not  sooner  recognize  their 
obligation  by  its  payment."  The  plaintiff  had,  by  his  own 
act  in  writing  the  letter  of  October  4,  1886,  thrust  himself 
^nd  his  conduct  into  the  arena  of  public  discussion,  and,  as 
might  reasonably  have  been  anticipated,  the  charge  made 
against  the  family  of  General  Grant  of  delaying  and  repudiat- 
ing the  payment  of  an  honest  claim  was  met  by  public  denial 
in  the  New  York  papers,  and  a  public  criticism  of  the  origin 
and  character  of  the  claim  asserted  by  Holmes  &  Co.  The 
defendant  failed  to  establish  before  the  jury  the  justification 
set  up  in  the  answer  to  the  statement  in  the  article  in  The 
ThneSy  that  the  plaintiff  was  intoxicated  in  the  afternoon  and 
evening  of  July  23,  1$85,  during  his  alleged  employment  at 
Mount  McGregor.  The  evidence  upon  the  point  was  con- 
flicting, but  the  finding  of  the  jury  determines  the  fact  in 
iavor  of  the  plaintiff.  The  plaintiff  was,  therefore,  entitled  to 
Tecover  damages  for  this  misstatement..^  It  was  defamatory, 
And  while  there  is  no  ground  to  suppose  that  the  statement 
ivas  instigated  by  actual  malice  or  ill-will  towards  the  plain- 
tiff, its  absencjB  constitutes  no  answer  to  the  claim  for  dam- 
^es.  The  publication  of  a  libel  is  a  wrongful  act,  presumably 
injurious  to  those  persons  to  whom  it  relates,  and  in  the 
absence  of  legal  excuse  gives  a  right  of  recovery  irrespective 
of  the  intent  of  the  defendant  who  published  it,  and  this 
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although  he  had  reason  to  believe  the  statement  to  be  true, 
and  was  actuated  by  an  honest  or  even  commendable  motive 
in  making  the  publication.  But  the  amount  of  damages  in  an 
action  for  libel  is  peculiarly  within  the  province  of  the  jury. 
The  jury  may  give  nominal  damages,  or  damages  to  a  greater 
or  less  amount,  as  they  shall  determine.  The  jury  may 
accord  damages  which  are  merely  compensatory,  or  dam- 
ages beyond  mere  compensation,  called  punitive  or  vindictive 
damages,  by  way  of  example  or  punishment,  when  in  their 
judgment  the  defendant  was  incited  by  actual  malice  or  acted 
wantonly  or  recklessly  in  making  the  defamatory  charge. 
{TayUyr  v.  Churchy  8  N.  Y.  452.)  The  trial  judge  left  it  to 
the  jury  to  determine,  in  case  they  should  find  for  the  plain- 
tiff, the  whole  subject  of  damages,  and  whether  punitive  dam- 
ages should  be  awarded.  The  plaintiff  having  practically 
withdrawn  from  the  jury  the  consideration  of  the  charge  in 
the  article  that  he  had  presented  an  unjust  and  extortionate 
bill,  by  not  reading  that  part  of  the  article  to  the  jury,  although 
it  was  counted  on  in  the  complaint,  the  defendant  had  no  occa- 
sion to  justify  that  charge,  although  a  justification  was  set  up 
in  the  answer.  The  omission  of  the  plaintiff  to  rely  upon 
this  charge  was  apparently  to  avoid  a  trial  of  the  issue  of  jus- 
tification thereon,  which,  on  the  former  appeal  in  this  case, 
was  held  to  have  been  established  (121  N.  Y.  461).  On  the 
trial  now  under  review,  the  defendant  offered  in  substance  to 
prove,  in  mitigation  of  damages  of  the  charge  of  intoxication, 
that  the  bill  presented  by  Holmes  &  Co.  was  unjust  and  extor- 
tionate, and  if  the  evidence  was  competent  for  that  purpose, 
the  pleadings  were  in  proper  form  to  permit  its  introduction. 
We  are  of  the  opinion  that,  under  the  circumstances  of  the 
case,  the  evidence  should  have  been  admitted.  Of  course,  the 
fact  that  the  plaintiff  had  presented  an  extortionate  bill  did 
not  tend  to  show  the  truth  of  the  charge  of  intoxication,  nor 
did  it  tend  to  disprove  malice  on  the  part  of  the  defendant  in 
making  the  latter  charge  that  another  and  dissimilar  charge  in 
the  same  article  was  true.  When  the  article  was  published, 
the  defendant  only  knew  from  information  as  to  the  truth  of 
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either  charge.  That  The  Times  believed  the  article  to  be 
true  in  both  respects  and  that  in  making  the  statements 
therein  it  relied  upon  what  it  supposed  to  be  credible  informa- 
tion, was  permitted  to  be  shown.  Whether  the  information 
was  actually  true,  it  could  not  know  at  the  time,  and  so  far  as 
its  motive  was  concerned,  and  whether  or  not  it  was  actuated 
by  actual  malice  in  making  the  charge  of  drunkenness,  the 
actual  fact  subsequently  proved  of  the  truth  of  the  charge  of 
extortion  could  have  no  retroactive  influence  in  determining 
the  quo  animo  of  the  publication.  (JIatfield  v.  Lasher^  81 
N.  Y.  246.)  But  we  think  the  excluded  evidence  was  admis- 
sible as  bearing  upon  the  conduct  of  the  plaintiff  in  the  trans- 
action which  he  had  aided  in  bringing  before  the  public.  It 
must  be  assumed,  in  view  of  the  evidence  offered  and  its  rejec- 
tion upon  the  plaintiff's  objection,  that  he  had  posed  before 
the  public  as  having  an  honest  claim,  which  liad  been  dishon- 
estly rejected,  when  in  truth  the  claim  made  was  dishonest  and 
unjust.  The  plaintiff  had  by  his  conduct  invited  public  discus- 
sion of  the  transaction.  The  article  was  written  and  published 
to  meet  the  aspersions  cast  by  the  plaintiff  and  others  upon  the 
family  of  General  Grant.  It  truly  (as  must  now  be  assumed) 
exposed  the  conduct  of  the  plaintiff  as  a  distinct  attempt, 
through  appeals  to  the  public  and  otherwise,  to  coerce  the 
payment  of  a  dishonest  claim.  In  giving  what  purported  to 
be  a  history  of  the  transaction,  Tlie  Times  superadded  a  false 
and  calumnious  incident,  without  actual  malice,  as  the  jury 
might  well  have  found.  The  two  charges  were  made  in 
respect  of  the  same  subject-matter.  They  related  to  the  same 
transaction.  The  plaintiff  makes  no  denial  of  the  main  mat- 
ter in  which  the  calumny  originated,  namely,  the  extortionate 
and  unjust  bill,  but  does  deny  the  truth  of  one  of  the  inci- 
dents of  his  conduct  alleged  in  the  article.  lie  comes  claim- 
ing damages  for  injury  to  his  character.  It  is  well  settled 
that  a  defendant  cannot  show,  in  mitigation  of  damages  for  a 
specific  libel,  other  and  disconnected  immoralities,  but  can 
attack  only  the  plaintiff's  general  character.  But  the  charges 
in  the  article  were  not  disconnected  and  independent  in  any 
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proper  sense,  and  we  think  it  plain  in  reason  that  the  plain- 
tiff ought  not  in  justice  to  recover  punitive  damages  for 
a  misstatement  in  the  article  as  to  his  intoxication,  if  it 
appeared  that  his  conduct  in  other  matters  in  the  transaction 
to  which  the  charge  related  had  been  reprehensible,  and  when 
he  himself  had  provoked  public  discussion.  The  conduct  of 
both  parties  in  the  whole  matter  should  have  been  permitted 
to  be  shown,  so  as  to  aid  the  jury  in  detennining  the  extent  of 
the  damages  to  be  awarded. 

The  judgment  should  be  reversed  and  a  new  trial  ordered. 

All  concur. 

Judgment  reversed. 


In  the  Matter  of  the  Appraisal  for  Taxation  of  a  Portion  of 
the  Estate  of  John  B.  Seaman,  Deceased. 

1.  Will — Remainder  —  Transfer  Tax.  When  a  devise  or  bequest 
of  a  remainder  works  a  vested,  although  defeasible,  interest  in  the 
lemaindennan  on  the  death  of  the  testator,  notwithstanding  possession 
does  not  pass  until  the  death  of  the  life  tenant,  the  transfer  or  succession 
takes  place  at  the  death  of  the  testator,  and  if  that  occurred  prior  to  the 
enactment  of  the  Taxable  Transfer  Act  of  1892  (Chap.  899)  the  remainder 
is  not  taxable  under  that  act. 

2.  Estate  in  Remainder-— Time  of  Transfer  —  Taxable  Transfeb 
Act.  The  will  of  a  testator,  who  died  in  1876,  provided  as  follows:  "All 
the  rest,  residue  and  remainder  of  my  estate,  real  and  personal,  I  give, 
devise  and  bequeath  to  my  executors  in  trust  to  apply  and  pay  over  the 
Income  of  one  equal  undivided  half  part  thereof  to  my  adopted  daughter 
and  niece,  E.  S.,  during  her  natural  life,  and  upon  her  decease  I  give, 
devise  and  bequeath  said  equal  uudiWded  one-half  part  of  my  estate,  so 
held  in  trust  for  my  said  adopted  daughter  and  niece,  to  the  children  of 
my  nephew,  G.  A.  S.,  living  at  the  time  of  her  death,  share  and  share 
alike."  The  life  tenant  survived  the  testator,  but  died  in  1893.  When 
the  will  took  effect  on  the  testator's  death  there  were  living  four  children 
of  G.  A.  8..  who  still  survive.  There  was  no  inheritance  tax  law  when 
the  will  took  effect,  but  the  Taxable  Transfer  Act  of  1892  was  in  force 
when  the  life  tenant  died  and  possession  passed  to  the  remaindermen. 
Held,  that  the  transfer  or  succession  to  the  four  children  of  G.  A.  S. 
occurred  at  the  death  of  the  testator  in  1878,  when  they  took  vested  inter- 
ests in  the  residuary  property,  both  real  and  personal,  subject,  on  the  one 
hand,  to  open  and  let  in  after-lx)rn  children,  and,  on  the  other,  to  be 
defeated  by  death  without  issue  during  the  running  of  the  life  estate; 
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that  the  rule  applying  to  bequests  of  personalty,  that  when  time  is  of  the 
essence  of  the  gift  and  there  is  no  present  gift,  nothing  passes  until  the 
prescribed  period  arrives,  has  no  application  to  this  case,  in  which  there 
are  explicit  words  of  gift  beyond  a  direction  to  divide;  that  the  vesting  in 
possession,  which  occurred  after  the  enactment  of  the  act  of  1892,  was  not 
a  transfer  or  succession  then  first  occurring,  and,  therefore,  did  not  render 
the  estate  taxable  for  that  reason;  and  that  the  act  of  1892  did  not  retroact 
upon  the  transfer  which  occurred  before  its  enactment  when  the  will  took 
effect  on  the  death  of  the  testator. 

3.  Taxable  Transfer  Act  —  Retroaction.  The  clause  in  sub- 
division 3  of  section  1  of  the  Taxable  Transfer  Act  of  1892,  that  *'  such 
tax  shall  also  be  imposed  when  any  such  person  or  corporation  becomes 
beneficially  entitled,  in  possession  or  expectancy,  to  any  property  or 
the  income  thereof  by  any  such  transfer,  whether  made  before  or  after 
the  passage  of  this  act,"  is  to  be  restricted  to  the  case  of  grants  or  gifts 
eaum  mortis^  mentioned  in  the  preceding  portion  of  the  subdivision,  and 
does  not  extend  to  transfers  by  will  or  intestacy  so  as  to  subject  to  taxa- 
tion rights  of  succession  which  accrued  before  the  statute  came  into 
existence. 

Mem.  of  decision  below,  87  Hun,  619. 

(Argued  June  4,  1895;  decided  October  8,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  May  10,  1895, 
which  affirmed  an  order  of  the  surrogate  of  New  York 
county  affirming  an  order  of  said  surrogate  fixing  and  assess- 
ing the  transfer  tax  upon  the  estate  of  John  B.  Seaman, 
deceased. 

The  appellants  are  the  sole  surviving  trustees  under  the 
will  of  John  B.  Seaman,  and  the  distributees  of  the  remainder 
of  the  trust  efetate  created  by  the  sixth  and  seventh  articles  of 
the  will. 

The  facts,*  so  far  as  material,  are  stated  in  the  opinion. 

Lucius  H.  Beers  for  appellants.  The  four  remaindermen, 
who  are  now  possessed  of  this  estate,  were  all  living  when  the 
testator  died  in  1876,  and  their  rights  in  his  estate  vested  at 
that  time.  (CampbeU  v.  Stokes^  142  N.  Y.  23 ;  In  re  Hen- 
dricks^  1  Connolly,  301 ;  Moore  v.  Little,  41  N.  Y.  66 ;  House 
V.  Jackson,  50  id.  161 ;  Chinn  v.  Keith,  4  T.  &  C.  126  ;  Ham 
V.  Van  Orden,  84  N.  Y.  257,  270 ;  Nelson  v.  Russell,  135 
id.  137;  1  K  S.  723,  §  13 ;  Laws  of  1892,  chap.  399,  §§  7, 11, 
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13.)  In  the  case  of  transfers  by  will  the  time  of  the  transfer 
is  the  death  of  the  testator,  and  the  transfer  which  is  taxed  is 
the  passing  of  the  property  from  the  testator.  {In  re  Mer- 
nam,  73  Hun,  587  ;  In  re  &wift,  137  N.  Y.  77,  88 ;  Laws  of 
1892,  chap.  399,  §§  2,  3,  7,  11,  22 ;  In  re  Vmmr,  127  N.  Y. 
1.)  The  act  of  1892  is  not  retroactive  in  its  terras.  (Laws  of 
1892,  chap.  399,  §§  1,  3,  7,  11 ;  Summerman  v.  Knowles,  33 
N.  J.  L.  205 ;  Gibhes  v.  N.  Y,  Z.  c6  T.  Co.,  U  Abb.  [N. 
C]  1;  1  R.  S.  732,  §§  76,  79;  Laws  of  1885,  chap.  483 ;  1 
R.  S.  722,  §§  7,  8.)  The  Transfer  Tax  Act  should  be  strictly 
construed  in  favor  of  the  taxpayer.  {In  re  Enston,  113  N. 
Y.  174 ;  In  re  Vasaar,  127  id.  1 ;  In  re  Stewart,  131  id.  274, 
282 ;  In  re  Swift,  137  id.  77,  86  ;  In  re  Fayerweather,  143 
id.  114.)  The  construction  of  this  statute  here  contended  for 
is  just  to  the  state,  and  is  in  accordance  with  the  effect  which 
the  courts  have  given  to  inheritance  tax  legislation.  (Laws  of 
1892,  cliap.  399,  §  24;  //i  re  Miller,  110  N.  Y.  216  ;  In  re 
Ilendricks,  1  Connolly,  301 ;  In  re  Cogswell,  4  Dem.  248 ;  Fob- 
swn  V.  n,  S.,  21  Fed.  Rep.  37.)  A  retroactive  effect  should 
not  be  given  to  a  statute  unless  the  most  unequivocal  lan- 
guage is  used  which  will  admit  of  no  other  construction. 
(iT.  Y.  cfe  O,  M.  R.  a,  Co.  V.  Van  Horn,  57  N.  Y.  473 ; 
People  V.  Bd.  Supra.,  43  id.  130 ;  Mxirray  v.  Ilowai^d,  15 
How.  \^.  S.]  421 ;  In  re  D.  cfe  H.  C.  Co.,  129  N.  Y.  105 ; 
Benton  v.  ^Yichwire,  54  id.  226;  In  re  Miller,  110  id.  216; 
In  re  Swift,  137  id.  77,  86 ;  In  re  Vassar,  127  id.  \ ',  In  re 
Fnston-j  113  id.  174;  In  re  Cogswell,  4  Dem.  248;  In  re 
Hendricks,  1  Connolly,  301.) 

Edgar  J.  Levey  and  Joseph  11.  CJioate  for  respondent. 
The  children  of  George  A.  Seaman  did  not,  within  the  mean- 
ing of  the  Transfer  Tax  Act,  become  beneficially  entitled  in 
possession  or  expectancy  to  the  remainders  of  the  funds  held 
in  trust  during  the  lives  of  Elizabeth  Seaman  and  George  A. 
Seaman,  respectively,  until  the  termination  of  such  life  estates. 
{Delafield  v.  Shipman,  18  Abb.  [N.  C]  291,  301;  Teed  v. 
Morton,  60  N.  Y.  502 ;  Warner  v.  Durant,  76  id.  133 ;  Smith 
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V.  Ed^oards,  88  id.  92 ;  Everitt  v.  Everitt,  29  id.  39 ;  PatcJien 
V.  Patchen^  121  id.  432 ;  Delaney  v.  McGormachy  88  id.  174, 
188 ;  Shipman  v.  Rollins^  98  id.  311,  327 ;  MuUarhsy  v.  Sulr 
li/van,  136  id.  227;  In  re  Curtis,  73  Hun,  185;  142  N.  T. 
219 ;  In  re  Forsyth,  10  Misc.  Rep.  477.)  Chapter  399,  Laws 
of  1892,  imposes  a  tax  upon  successions  to  property,  trans- 
ferred by  will  prior  to  its  passage,  when  the  beneficial  inter- 
ests therein  vest  subsequent  to  its  passage.  {In  re  Curtis,  142 
N.  Y.  219 ;  In  re  Roosevelt,  143  id.  120 ;  In  re  Hoffman,  Id. 
527;  Laws  of  1892,  chap.  399,  §§  3,  4,  7,  11,  20;  Layton  on 
Leg.  &  Sue.  Duties  [9th  ed.],  Ill ;  Wilcox  v.  Smith,  26  L.  J. 
€h.  596 ;  Atty,-Gen.  v.  Middleton,  3  H.  &  N.  125 ;  Atiy.- 
Gen,  V.  Fitzjohn,  2  id.  465  ;  Atty.-Gen.  v.  GeU,  3  N.  &  C. 
•615 ;  Tallmad^e  v.  Seaman,  9  Misc.  Rep.  303 ;  Blake  v. 
McCarthy,  10  Int.  Rev.  Rec.  13 ;  Brune  v.  Smith,  13  id.  64; 
Clapp  V.  Ma^on,  23  id.  144 ;  Ma^son  v.  Sargent,  Id.  155 ;  In  re 
BrooJc-s,  32  N.  Y.  Supp.  176 ;  In  re  Forsyth,  10  Misc.  Rep.  477.) 

FiNOH,  J.  An  action  was  brought  by  two  surviving  trus- 
tees, acting  under  the  will  of  John  B.  Seaman,  for  a  settle- 
ment of  their  accounts  and  for  the  appointment  of  new  trus- 
tees to  administer  two  trusts  not  yet  terminated.  A  question 
of  taxation  under  the  revised  act  of  1892  (Chap.  399)  arose, 
and  the  comptroller  of  the  city  of  New  York  was  made  a 
party  defendant  to  effect  its  solution.  Following  the  decision 
of  the  General  Term  in  the  action,  the  surrogate  made  an 
order  of  appraisal  and  assessment  which  the  General  Term 
affirmed  and  from  which  this  appeal  is  taken.  The  con- 
troversy depends  upon  the  following  facts : 

Seaman  died  in  October  of  1876,  having  made  and  executed 
his  last  will  and  testament  in  the  January  preceding.  By  its 
terms  he  devised  and  bequeathed  a  residue  of  his  estate  in 
these  words :  "  Sixth.  All  the  rest,  residue  and  remainder  of 
my  estate,  real  and  personal,  I  give,  devise  and  bequeath  to 
my  executors,  hereinafter  named,  in  trust  to  apply  and  pay 
over  the  income  of  one  equal  undivided  half  part  thereof  to 
my  said  adopted  daughter  and  niece,  Elizabeth  Seaman,  during 
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her  natural  life,  and  upon  her  decease  I  give,  devise  and  bequeath 
said  equal  undividedone-half  partof  my  estate  so  held  in  trust 
for  my  said  adopted  daughter  and  niece  to  the  children  of 
my  nephew,  George  A.  Seaman,  living  at  the  time  of  her 
death,  share  and  share  alike.  Seventh.  I  direct  and  order  my 
said  executors  hereinafter  named  to  apply  and  pay  over  the 
income  of  the  other  equal  undivided  half  part  of  my  estate  so 
held  in  trust  by  them  to  my  said  adopted  son  and  nephew, 
George  A.  Seaman,  during  his  natural  life,  and  upon  his 
decease  I  give,  devise  and  bequeath  the  said  equal  undivided 
half  of  my  estate,  so  held  in  trust  for  my  said  adopted  son 
and  nephew,  to  the  children  of  my.  said  nephew,  George  A. 
Seaman,  living  at  the  time  of  his  death,  share  and  share 
alike."  Both  of  these  life  tenants  were  living  at  the  date  of 
the  testator's  death,  and  both  died  in  January  of  1893.  When 
the  wiD  took  eflEect  there  were  living  four  children  of  George 
A.  Seaman,  who  still  survive  and  who  took  into  their  posses- 
sion the  remainders  upon  the  termination  of  the  trust.  There 
was  no  inheritance  tax  law  when  the  will  took  effect  and  the 
estates  which  it  created  devolved,  but  the  act  of  1892  was  in 
force  when  the  life  tenants  died  and  possession  of  the  remain- 
ders passed  to  the  four  children,  and  the  question  involved  is 
whether  that  vesting  in  possession  which  occurred  after  1892 
is  a  transfer  or  succession  then  for  the  first  time  passing,  and, 
so,  taxable  under  the  act,  or,  if  not  then  first  occurring,  is  at 
least  made  taxable  by  the  explicit  language  of  the  statute. 
The  Special  Term  held  that  the  tax  law  did  not  operate  retro- 
spectively, and  subject  to  taxation  rights  of  succession  which 
accrued  before  the  tax  law  came  into  existence,  and  that  the 
remainders  of  the  four  children  were  not  taxable.  The  Gen- 
eral Term  reversed  the  judgment  and  subjected  the  remain- 
ders to  the  tax,  apparently  putting  their  conclusion  upon  two 
grounds,  w^hich  are  that  no  interest  vested  in  the  four  chil- 
dren of  George,  until  the  death  of  the  life  tenants,  or  at  least 
no  such  beneficial  interest  in  possession  or  expectancy  as  is 
made  subject  to  taxation,  and  that  the  act  of  1892  explicitly 
operates  upon  such  a  transfer  as  occurred. 

10 
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I  think  the  four  children  of  George  took  vested  interests  in 
the  residuary  property,  both  real  and  personal,  at  the  death  of 
the  testator,  subject,  on  the  one  hand,  to  open  and  let  in  after- 
born  children,  and  on  the  other  to  be  defeated  by  death  with- 
out issue  during  the  running  of  the  life  estates.  {Campbell 
V.  Stokes^  142  N.  Y.  23.)  The  case  cited  related  to  real 
estate,  but  except  as  to  a  suspension  of  absolute  ownership, 
limitations  of  future  or  contingent  interests  in  personal  prop- 
erty are  subject  to  the  same  rules  as  those  which  relate  to 
future  estates  in  land.  (1  K.  S.  773,  §  2.)  The  respondent, 
nevertheless,  relies  upon  the  rule  applying  to  bequests  of  per- 
sonalty tliat,  where  time  is  of  the  essence  of  the  gift,  and 
there  is  no  present  gift,  nothing  passes  until  the  prescribed 
period  arrives.  (  Wa7^ier  v.  Durante  76  N.  Y.  133 ;  Smith  v. 
Edwards^  88  id.  92.)  A  reference  to  those  cases  and  others 
which  have  followed  them  shows  that  the  rule  formulated  was 
for  the  construction  of  bequests  where  there  was  no  gift  at 
all,  except  that  involved  in  the  direction  to  divide  at  a  future 
time.  Here  there  are  words  of  present  gift,  for  the  phrase 
"  upon  her  decease,"  like  the  expression  "  from  and  after," 
does  not  prevent  the  legacy  from  vesting.  {Nelson  v.  Rus- 
aell^  135  N.  Y.  137.)  Explicitly  the  will  says,  "J  give,  devise 
and  bequeath  "  the  estates  in  remainder,  and  we  are  not  com- 
pelled to  resort  to  a  direction  to  divide  for  an  inference  of  an 
intention  to  give  at  all.  I  think  the  rule  referred  to  has  no 
application  to  a  case  like  tlie  present,  where  there  are  explicit 
words  of  gift  beyond  a  direction  to  divide. 

Upon  that  view  of  the  will,  it  is  obvious  that  a  right  of  suc- 
cession to  the  estates  in  remainder  passed  at  once  on  the  death 
of  the  testator  to  the  four  children  and  was  a  vested  interest, 
although  subject  to  be  defeated  or  modified  by  subsequent  con- 
tingencies. If  the  Inheritance  Tax  Law  had  been  in  exist- 
ence at  the  date  of  the  testator's  death,  these  interests  would 
have  been  taxable  at  once  in  the  sense  that  the  incumbrance 
of  the  right  of  the  state  would  immediately  attach.  We  have 
held  that  the  tax  is  not  upon  the  property  which  is  transferred, 
but  upon  the  right  of  succession  which  passes  to  the  successor. 


1895.]  Matter  of  Seaman.  75 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Finch,  J. 

{Matter  of  Swif%  137  N.  T.  88.)  A  right  of  sncceseioa  passed 
to  the  four  living  children  of  George  at  the  death  of  testator. 
It  came  from  him  ;  it  was  transferred  by  him  ;  taking  effect 
at  his  death ;  and  passed  then  or  never.  But  the  right  itself, 
although  vesting  in  the  successors  at  once,  had  its  own  peculiar 
character.  It  could  not  ripen  into  possession  or  enjoyment 
until  the  death  of  the  life  tenants,  and  before  that  event  was 
contingent  solely  as  to  the  persons  who  should  eventually  take 
and  the  proportions  to  be  observed.  The  legatees  as  a  class 
were  certain  ;  the  particular  individuals  were  alone  uncertain. 
But  in  just  such  a  case  difficulties  arose  in  respect  to  the 
application  of  the  Inheritance  Tax  Law,  and  received  their 
solution  in  the  case  of  Curtis  (142  N.  Y.  219).  There,  as 
here,  a  right  of  succession  passed  by  the  will,  and  at  the  date 
of  the  death  of  the  testatrix,  but  was  contingent  as  to  the 
specific  legatees ;  and  it  was  seen  that  the  immediate  assess- 
ment and  collection  of  a  tax  was  impossible,  because,  as  the 
law  then  stood,  the  succession  of  the  children  was  exempt  while 
the  substituted  succession  of  the  nephews  and  nieces  would  be 
taxable  ;  and  we  determined  that  the  state  must  wait  for  the 
collection  of  its  tax  until  the  contingency  was  settled.  I 
sought  in  that  case  to  free  the  subject  from  the  nice  and  diffi- 
cult questions  which  attend  the  construction  of  wills,  but, 
desirable  as  the  result  is,  I  am  less  confident  than  I  was  then 
of  our  ability  to  accomplish  it.  The  case  did  not  decide  what 
is  now  contended  on  behalf  of  the  respondent.  In  the  coun- 
sel's brief  it  is  described  as  holding  that  no  beneficial  interest 
passed,  and  that  construction  is  reached  by  emphasizing  half 
of  a  sentence  with  a  neglect  of  the  remaining  half.  The  lan- 
guage used  was  "  the  state  cannot  establish  that  any  beneficial 
interest  will  pass  to  persons  in  whose  hands  it  will  be  taxable, 
and  until  it  can  show  that  vital  and  necessary  fact  its  right  to 
the  tax  cannot  arise."  To  say  that  no  beneficial  interest  passed 
into  hands  where  it  was  taxable  is  very  different  from  saying 
that  no  beneficial  interest  passed  at  all.  The  doctrine  of  the 
case  and  its  manifest  trend  was  that  where  the  particular  per- 
sons who  TV^ere  to  have  the  beneficial  possession  were  uncer- 
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tain,  the  appraisal  and  collection  must  be  adjourned  until  the 
uncertainty  ended,  but  no  new  doctrine  of  the  passing  of  the 
right  of  succession  at  a  date  later  than  that  of  the  will  was  at 
all  asserted. 

It  is  said,  however,  that  the  right  of  succession  passing  in 
remainder  by  the  will  was  at  best  merely  technical  and  nomi- 
nal, and  that  the  beneficial  interest  did  not  pass  until  the  ter- 
mination of  the  life  estates.  In  one  sense  that  is  true.  The 
right  of  succession  to  specific  individuals  might  prove  barren, 
and  for  that  reason  the  claim  of  the  state  should. be  adjourned, 
and  the  law  of  1892  fully  recognizes  and  provides  for  such  an 
adjournment,  but  a  necessary  and  admissible  delay  in  appraisal 
and  collection  is  a  very  different  matter  from  an  assertion  that 
no  beneficial  right  of  succession  passed  at  all  ui'itil  after  the 
decease  of  the  life  tenants.  Next,  the  language  of  the  act  is 
relied  on  to  effect  the  result,  and  it  presents  the  real  and  diffi- 
cult question  requiring  solution.  Section  one  of  the  act 
imposes  a  tax  upon  all  transfers  of  property  to  persons  or  cor- 
porations not  exempt  from  taxation  in  the  cases  thereafter 
specified.  The  first  subdivision  embraces  transfers  by  will  or 
by  intestacy  from  residents  of  the  state.  The  second  covers 
similar  transfers  of  property  within  the  state  where  the 
decedent  was  a  non-resident  at  the  time  of  his  death.  So  far 
the  transfers  take  place  necessarily  at  the  moment  of  death, 
for  the  will  on  the  one  hand  and  the  intestate  laws  on  the 
other  operate  and  speak  from  that  date,  and  any  special  pro- 
vision about  that  was  needless.  But  then  comes  the  third  sub- 
division introducing  a  new  case.  It  reads  thus  :  "  When  the 
transfer  is  of  property  made  by  a  resident  or  a  non-resident 
when  such  non-resident's  property  is  within  this  state,  by  deed, 
grant,  bargain,  sale  or  gift  made  in  contemplation  of  the  death 
of  the  grantor,  vendor  or  donor,  or  intended  to  take  effect  in 
possession  or  enjoyment  at  or  after  such  death."  At  this 
point  ^re  evidently  referred  to  grants  or  gifts  causa  mortis  / 
that  is,  those  effecting  the  result  of  a  will  or  of  intestacy  by  a 
grant  or  gift  made  during  life,  and  so  by  a  different  process. 
The   subdivision   then   proceeds:   "Such   tax   shall  also  be 
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imposed  when  any  such  person  or  corporation  becomes  bene- 
ficially entitled,  in  possession  or  expectancy  to  any  property 
or  the  income  thereof  by  any  such  transfer  whether  made 
before  or  after  the  passage  of  this  act."  If  we  give  this  lan- 
guage a  general  and  broad  application,  making  it  cover  not 
only  grants  or  gifts  cav^a  mortis^  but  also  transfers  by  will  or 
intestacy,  we  give  the  act  a  retrospective  operation,  and  sub- 
ject to  taxation  rights  of  succession  which  accrued  before  the 
statute  came  into  existence.  Of  course  we  ought  not  to  do 
that  upon  any  doubtful  or  ambiguous  expression.  The  words 
of  the  statute  have  their  full  and  natural  force  when 
applied  to  the  new  case,  immediately  preceding,  of  grants 
or  gifts  causa  mortis,  A  grantor  may  have  conveyed 
and  delivered  his  deed  before  1892,  in  contemplation  of 
death,  and  to  take  effect  upon  the  happening  of  that  event, 
or  reserving  a  power  of  revocation,  as  well  as  the  possession 
or  enjoyment,  during  his  lifetime,  and  the  legislature  certainly 
intended  to  put  such  a  transfer  on  the  same  footing  as  one  by 
'will.  It  is  of  no  consequence  that  the  will  was  executed 
before  the  statute  if  the  death  occurs  after,  and  the  same  rule 
was  intended  to  be  explicitly  applied  to  grants  causa  mortis. 
Though  the  deed  precedes  tlie  tax  law,  as  the  execution  of  the 
will  precedes  that  law  in  a  possible  case,  yet  the  transfer  in 
both  instances  is  to  date  from  the  one  event  which  makes  it 
operative  and  effective.  So  much  the-  legislature  certainly 
intended,  and  so  much  can  be  admitted  without  making  the  stat- 
ute operate  retrospectively.  Did  the  legislature  mean  more 
than  that  ?  The  argument  for  an  affirmative  answer  rests 
somewhat  upon  the  expression :  "  Shall  be  beneficially  entitled 
in  possession  or  expectancy."  But  these  four  children,  at  the 
death  of  the  testator,  were  "beneficially  entitled"  to  their 
remainders  in  "  expectancy."  An  estate  "  in  expectancy  "  is 
one  where  the  right  to  the  possession  is  postponed  to  a  future 
period,  and  it  is  "  beneficial "  where  the  devisee  takes  solely 
for  his  own  use  or  benefit,  and  not  as  the  mere  holder  of  the 
title  for  the  use  of  another.  So  that  the  four  children,  as  I 
have  said,  were  beneficially  entitled  in  expectancy,  at  the  date 
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of  testator's  death,  to  tlie  estates  which  later  came  into  their 
actual  possession. 

In  addition,  it  should  be  observed  that  the  statute  draws  the 
distinction  between  the  passing  of  the  right  of  succession  and 
the  subsequent  enjoyment,  or  termination  of  a  defeasible 
quality.  The  right  of  the  state  attaches  when  the  right  of 
succession  accrues,  but  may  not  be  enforced  in  advance  of 
that  future  possession  and  enjoyment,  or  indefeasible  owner- 
ship, which  identifies  the  persons  who  ought  to  pay.  I  think 
that  is  the  meaning  of  the  statute,  although  in  some  respects 
it  is  not  free  from  ambiguity,  and  that  we  ought  not  to  give 
it  the  retrospective  effect  for  which  the  respondent  contends. 

The  order  of  the  General  Term  and  of  the  surrogate  should 
be  reversed,  with  costs,  and  the  proceeding  be  dismissed. 

All  concur. 

Judgment  accordingly. 
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The  People  of  the  State  of  New  York,  Kespondent,  v. 
Babtholomew  Shea,  Appellant. 

1.  ExTBAORDiNABT  Oyer  AND  Termikbr.  It  is  not  a  valid  objection 
to  the  jurisdiction  of  an  extraordinary  Oyer  and  Terminer  that  the  proc- 
lamation of  the  governor  convening  it  appointed  "an  extraordinary  Court 
of  Oyer  and  Terminer  "  instead  of  an  extraordinary  term  of  the  Court  of 
Oyer  and  Terminer  (Code  Civ.  Pro.  §  234),  or  that  the  proclamation  desig- 
nated the  extraordinary  Court  of  Oyer  and  Terminer  to  be  held  on  the 
same  day  as  that  for  which  a  regular  term  of  the  Court  of  Oyer  and  Ter- 
miner in  the  same  county  had,  theretofore,  been  properly  appointed  by  the 
justices  of  the  Supreme  bourt.     (Code  Civ.  Pro.  §§  282,  234.) 

2.  Indictment — Motion  to  Dismiss  —  Grand  Jury.  Amotion  was 
made  to  the  trial  court  to  dismiss  an  indictment  for  murder,  on  the 
ground,  among  others,  that  certain  persons,  not  officers  of  the  law, 
had  issued  and  distributed  to  each  person  on  the  grand  jury  list  a  circular 
letter  advising  them  as  to  their  duties,  and  on  other  questions  prejudicial 
to  the  defendant.  The  motion  was  based  upon  affidavits  of  the  defendant 
and  his  attorney,  and  the  only  fact  proved  was  the  distribution  to  grand 
jurors  of  a  circular  signed  by  the  chairman  and  secretary  of  a  "  Committee 
of  Public  Safety,"  reminding  the  jurors  of  the  importance  of  their  duties, 
stating  some  of  their  powers  as  evidenced  by  citations  from  the  statutes, 
offering  to  further  advise  them  if  they  would  call  at  the  headquarters  of 
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the  committee  of  the  methods  by  which  each  grand  jury  could  do  effective 
irork,  and  stating  that  the  efforts  of  the  committee  were  not  for  political 
or  sectarian  effect.  The  motion  was  denied.  Held,  that,  assuming  that 
the  Couft  of  Appeals  has  jurisdiction  to  review  the  determination  of  the 
court  below  on  this  point,  which  is  doubted,  there  was  no  ground  set  forth 
which  was  sufBcient  in  law  to  justify  the  trial  court  in  dismissing  the 
indictment,  and  the  defendant  had  no  ground  of  complaint  based  upon  the 
denial  of  his  motion,  it  appearing  that  there  was  no  proof  that  any  man 
was  on  the  panel  who  was  not  a  legally  constituted  juror,  or  even  an  alle- 
gation that  the  evidence  given  before  the  jury  was  incompetent  in  its 
nature  or  insufficient,  if  believed,  to  warrant  the  indictment.  j 

3.  MuRDEB  Trial  —  Motion  to  Postpone.  A  motion  to  postpone  a 
trial  for  murder  was  made  upon  an  afQdavit  of  the  defendant's  attorney, 
which  did  not  assert  the  absence  of  witnesses,  but  seemed  to  be  based  upon 
the  suggestion  that  counsel  wanted  time,  and  that  it  was  not  customary  to 
tiy  an  indictment  for  so  grave  an  offense  so  soon  after  it  was  found.  The 
motion  was  denied.  Held^  while  doubting  the  existence  of  jurisdiction  to 
review  the  decision  of  the  trial  court  on  the  question,  that  the  motion  was 
properly  denied. 

4.  Murder — Review  of  Facts.  On  appeal  from  a  conviction  of 
murder  in  the  first  degree  the  following  facts,  among  others,  appeared: 
In  Febnary,  1SH,  at  a  party  caucus  for  the  nomination  of  alderman  in 
one  of  the  wards  of  the  city  of  Troy,  there  was  a  disturbance  between  the 
friends  of  two  candidates,  the  defendant.  Shea,  and  certain  companions 

.  working  for  one  candidate,  and  two  brothers,  named  Robert  and  William 
Ross,  with  others,  being  opposed.  Shea,  brandishing  a  revolver,  took  the 
haUot  box  from  the  chairman,  who  was  a  friend  of  his,  carried  it  out  of 
the  building,  and  then  gave  it  back  to  the  chairman.  Each  candidate 
claimed  the  nomination  and  excitement  on  the  subject  prevailed  up  to  the 
day  of  the  charter  election,  March  6,  1894.  At  the  election,  the  chief  con- 
test in  the  ward  was  over  the  office  of  alderman,  for  which  the  two  candi- 
dates belonging  to  the  same  party  were  the  only  contestants.  The  even- 
ing before  the  election,  ^ea  provided  himself  with  a  pistol,  for  the 
reason,  as  he  said,  that  he  always  anticipated  a  row  at  an  election.  The 
Ross  brothers  and  certain  of  their  friends  were  at  the  poll,  and  were 
armed,  some  with  pistols  and  some  with  clubs,  for  self-defense  as  was 
claimed.  No  disturbance  occurred  until  Shea  and  his  party  appeared  and 
engaged  in  a  systematic  plan  of  repeating,  by  false  personation  of  legal 
voters.  A  contest  was  then  precipitated  and  some  fifteen  or  twenty  shots 
were  fired.  William  Ross  was  shot  by  one  of  Shea's  party,  named 
McGcugh.  Robert  Ross  pursued  McGough  and  they  both  fell ;  and, 
according  to  the  witnesses  for  the  prosecution.  Shea  came  up  behind 
Robert,  while  in  a  sitting  or  bending  posture,  and  shot  him  fatally.  Shea 
•denied  that  he  shot  the  deceased,  and  asserted  that  the  whole  evidence  of 
the  prosecution  as  to  the  affray,  so  far  as  he  was  concerned,  was  a  delib- 
«nte  falsehood,  -  or  at  any  rate  a  mistake;  and  he  and  his   witnesses 


80  People  v.  Shea.  [Oct., 

Points  of  counsel.  [Vol.  147. 

endeavored  to  give  the  impression  that  the  deceased  was  killed  by  one 
Boland,  a  member  of  the  Ross  party.  Held,  on  a  review  of  the  whole 
case  upon  the  merits,  under  the  statute  (Code  Crim.  Pro.  §  528),  that 
the  verdict  should  be  sustained. 

5.  Criminal  Tkial  —  Evidence  op  Another  Offense  —  Murder  — 
Repeatinq  in  Voting.  On  the  trial,  the  court  admitted,  under  the  defend- 
ant's objection  and  exception,  evidence  of  repeating  in  voting,  committed 
in  the  presence  and  under  the  supervision  of  the  defendant,  at  the  i)olling 
place  at  which  the  killing  with  which  the  defendant  was  charged  occurred, 
and  at  others  in  the  same  ward,  immediately  preceding  the  killing,  which 
evidence  disclosed  a  systematic  plan  of  repeating  on  the  part  of  the  defend- 
ant and  his  associates,  which  was  o  posed  by  the  deceased.  Held,  that 
the  evidence  was  properly  admitted  as  tending  to  show  that  the  defend- 
ant's act  in  killing  the  deceased  was  deliberate  and  constituted  murder  in 
the  first  degree. 

6.  Indictment  — Omission  op  Names  op  Witnesses.  When  some 
names  of  the  witnesses  who  were  examined  before  the  grand  jury  are 
indorsed  upon  the  indictment,  but  not  all  as  required  by  section  271  of  the 
Code  of  Criminal  Procedure,  and  in  the  course  of  the  trial  it  appears  that 
there  were  witnesses  whose  names  were  omitted,  the  defendant  will  not  be 
entitled,  on  motion  after  conviction,  to  a  new  trial  by  reason  of  such  omis- 
sion; at  all  events,  not  where  he  suffered  no  prejudice  by  the  omission,  or 
it  does  not  appear  that  the  omitted  witnesses  were  of  such  a  character  that 
the  defendant  was  prejudiced  by  the  reception  of  their  evidence,  while  he 
had  not  had  the  time  or  means  to  show  their  true  character,  or  that  their 
particular  testimony  was  false. 

(Argued  June  12,  1895;  decided  October  8,  1895.) 

Appeal  from  judgment  of  the  Court  of  Oyer  and  Termi- 
ner of  the  county  of  Rensselaer,  entered  upon  a  verdict  ren- 
dered July  4j  1894,  convicting  defendant  of  the  crime  of 
murder  in  the  first  degree  in  killing  one  Robert  Ross. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

John  T.  Norton  and  Qalen  R,  Ilitt  for  appellant.  The 
order  and  designation  of  the  governor,  made  on  the  26th  day 
of  April,  1894,  designating  an  extraordinary  Court  of  Oyer  and 
Terminer,  was  without  warrant  or  authority  in  law.  (Code 
Civ.  Pro.  §§  232,  234 ;  Const,  art.  6,  §  7 ;  Quimho  Appo  v. 
People,  20  N.  Y.  531 ;  People  v.  Allen,  57  Barb.  187 ;  43 
N.  Y.  28 ;  Cancemi  Case,  18  N.  Y.  129 ;  Peoples,  McGuirey 
2  Park.  148 ;  Code  Crim.  Pro.  §  528.)     The  motion  to  dismiss 
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the  indictment  should  have  been  granted.     {People  v.  BAck- 
ner,  8  N.  Y.  Cr.  Rep.  222 ;  People  v.  Haines,  6  N.  Y.  Cr. 
Rep.  100.)     The  prosecution  offered  evidence  to  prove  that 
the  defendant  had  committed  other  crimes,  of  which  he  was 
not   accused,  and  asked  the  jury  to  infer  that  he  must  have 
eoniinitted  the  offense  charged  because  he  was  guilty  of  the 
other  offenses.     Evidence  tending  to  prove  other  criminal  acts 
on  the  part  of  the  accused,  in  order  to  support  the  probabili- 
ticis   of  the  evidence  that  he  committed   the  particular  act 
charged,  is  incompetent.     {Peojple  v.  Crapo,  76  N.  Y.   291 ; 
Coleman  v.  People^  55  X.  Y.  81 ;  People  v.  Sharp^  107  N. 
Y.   42T,  460,  461;  Eoscoe's  Crim.   Ev.    137;  Hutch'ms  v. 
Hutchlns,  98  X.  Y.  56 ;  Anderson  v.  7?.,  IF.  cfe  0,  R.  E.  Co.^ 
54  X.   Y\   334;  V.  B.  B.   Co.  v.   O'Brien,  119  U.  S.  99; 
Grreene  v.  White,  37  N.   Y.  305;   Greene  v.  Dishrow,  56  N. 
Y-   334  ;  Alexander  v.  Diitcher,   7   Hun,  439  ;    Carroll  v. 
Deitnel^  95  X.  Y.  252 ;  People  v.  Greenwall,  108  N.  Y.  296, 
301 ;    Copperman  v.  People,  56  X.  Y.  593  ;  Corhi/n  v.  People^ 
56   X.  Y^.  363;  2  Russell  on  Crimes  [6th  ed.],776;  People  v. 
Glhson^  21  X".  Y.  S.  R.  59 ;  People  v.  Laruhia,  140  X.  Y. 
87.)     The  defendant  should  not  on  the  evidence  have  been 
convicted  of  a  crime  higher  than  manslaughter  in  the  first 
degree-       (Penal   Code,  §  189  ;  Leighton    v.  People,    88  X. 
Y.    120;    People    v.    Conroy,^1  X.   Y.  62,   75;  People  v. 
Majone,  91  X.  Y.  212;  People  v.  Stokes,   53  X.    Y.  164.) 
It  was  an  error  for  the  prosecution  not  to  have  the  names  of 
all  the  witnesses  sworn  before  the  grand  jury  on  the  indict- 
ment.     (Code  Crim.  Pro.  §  271;  MandemlU  v.  Beynolds^  68 
X.  Y.  528.)     The  case  at  bar  is  pre-eminently  a  case  in  which 
the  power  of  the  court  to  grant  a  new  trial  should  be  exer- 
cised.     (Code  Crim.  Pro.  §  528.) 

Thomas  S.  Pagan  and  George  Baines  for  respondent.  Xo 
error  was  committed  in  the  rulings  of  the  court  upon  chal- 
lenges to  the  jurors,  and  none  of  defendant's  exceptions  are  well 
taken.  {People  v.  F<?ZcA,  1  X.  Y.  Cr.  Rep.  486 ;  People  v. 
Carnetti,  92  X.  Y.  85;  People  v.  Casey,  96  X.  Y.  115,  122; 
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People  V.  Crowley,  102  N.  Y.  237 ;  Peoj>le  v.  Otto,  38  Hun, 
97  ;  101  K.  Y.  690 ;  People  v.  WilUoii,  109  N.  Y.  34:5,  352  ; 
Guetig  V.  State,  66  Ind.  94: ;  Thomas  v.  People,  67  N".  Y. 
218 ;  P6t>i?Z^  V.  Clark,  102  N.  Y.  735  ;  BalU  v.  P^<?pZi^,  80 
N.  Y.  484;  ^J*(?«  v.  People,  86  K  Y.  468 ;  Cox  v.  P^e^fe, 
80  K  Y.  512 ;  People  v.  Kartell,  138  N.  Y.  595 ;  Code 
Grim.  Pro.  §  376,  sub.  2 ;  Peoj}le  v.  McQuade,  110  N".  Y. 
284,  297  ;  People  v.  McGonegal,  136  N.  Y.  70  ;  Greenfield 
V.  P^qpfe,  74  N.  Y.  277;  Code  Civ.  Pro.  §  1027,  sub.  5; 
Code  Crim.  Pro.  §§  358,  375,  sub.  2 ;  People  v.  Bechwith, 
103  N.  Y.  369 ;  Code  Crim.  Pro.  §  377,  sub.  8 ;  PeopU  v. 
Carotin,  115  N.  Y.  658 ;  People  v.  Fanshawe,  50  K  Y.  S. 
E.  4  ;  Walter  v.  People,  32  ISI".  Y.  147 ;  Gordon  v.  People^ 
33  N.  Y.  511 ;  O'Brien  v.  Pd(?p?^,  36  N.  Y.  276  ;  PeopU  v. 
Wood,  131  N.  Y.  619;  People  v.  Damon,  13  Wend.  351; 
People  V.  Hughes,  137  K.  Y.  29 ;  People  v.  Rogers,  13  Abb. 
Pr.  []Sr.  S.]  371 ;  Z7.  a?,  v.  J/6>r/v:5,  1  Curtis  C.  C.  [U.  S.]  23 ; 
McFadden  v.  Cbz/i.,  11  Harris  [Pa.],  12;  23  Pa.  St.  23; 
People  V.  Bodine,  1  Edm.  Sel.  Cases,  36 ;  Tooel  v.  Com,,  11 
Leigh  [Va.],  714;  Coin.  v.  TwomUy,  10  Pick.  480.)  No 
error  was  committed  on  the  trial  in  rulings  on  the  admission 
or  rejection  of  evidence.  {People  v.  McKane,  143  N.  Y.  455  ; 
People  V.  Dimick,  107  N.  Y.  32 ;  People  v.  xS^ar/?,  107  ]S'. 
Y.  466 ;  StaU  v.  Lapage,  57  N.  H.  245-295  ;  People  v.  Shid- 
ma/n,  80  X.  Y.  376 ;  3fayer  v.  P«r>p^,  80  N.  Y.  364 ;  Pierson 
V.  People,  79  N.  Y.  424;  PeopU  v.  Tf^6>^rf,  3  Park.  Cr.  Rep. 
681  ;  Stout  V.  People,  4  Park.  Cr.  Rep.  132 ;  Cormn,  v. 
Txiekerman,  10  Gray,  173;  Coram,  v.  McCarthy,  119  Mass. 
354;  Comm.  v.  Bradford,  126  Mass.  42;  Comm.  v.  J/^r- 
Warn,  14  Pick.  518  ;  Z^^'y  v.  PeopU,  80  N.  Y.  327  ;  McKown 
V.  Hunter,  30  N.  Y.  628 ;  Kerrains  v.  People,  60  X.  Y.  221, 
229  ;  1  Whart.  Ev.  [3d  ed.]  §§  482,  508, 955  ;  Starin  v.  KeUy^ 
15  J.  &  S.  290 ;  Bayliss  v.  Cockroft,  81  N.  Y.  371  ;  Oshorn 
V.  Robbins,  36  N.  Y.  375  ;  Ilardt  v.  Schulting,  13  Hun,  538  ; 
Bdbcock  V.  People,  15  Hun,  355 ;  Iluhhell  v.  Alden,  4  Lans. 
228 ;  Thurston  v.  Cornell,  38  X.  Y.  287 ;  JV"e'?/;wi(2?i  v.  CV>r- 
rf^ZZ,  43  Barb.  449  ;  Seymour  v.  Tn7«(>7i,  14  X.  Y.  567  ;  Forbes 
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V.  Wooer,  25  N.  Y.  430,  439 ;  Cfriffin  v.  Marquardt,  21  N", 
T.  121 ;  Crooh  v.  Rindskopf,  8  N.  Y.  S.  R.  68 ;  105  N.  Y. 
482  ;  Cook  v.  People,  2  T.  &  C.  409 ;  FiedUr  v.  Darrin,  50 
X.  Y.  443 ;  Bennett  v.  Srmtk,  23  Hun,  54 ;  McGuire  v. 
PeopU,  3  Hun,  213 ;  People  v.  Casey,  72  N.  Y.  393 ;  People 
V.  Noelke,  94  N.  Y.  137 ;  PeopU  v.  //^m^,  95  N.  Y.  541 ; 
Greenfield  v.  P^op^,  13  Hun,  242,  244 ;  74  N.  Y.  277 ;  Leigh^ 
ton  V.  P€x>pU,  88  N.  Y.  117;  O'ConnelU.  People,  87  N.  Y, 
377;  Casey  y.  People,  31  Hun,  158,  162;  96  N.  Y.  115; 
People  V.  Rector,  19  Wend.  569 ;  Carpenter  v.  TFaT'^:/,  30  N, 
Y.  243,  245 ;  Plato  v.  Reynolds,  27  N.  Y.  586  ;  Ttmstees  v. 
^.  F.  Ins.  Co.,  28  N.  Y.  153;  Chapman  v.  if/^^^o*^,  31  N. 
Y.  75,  87;  Stokes  v.  PeopU,  53  K.  Y.  164,  175,  176 ;  Shultz 
V.  T.  A.  R.  R.  Co.,  89  N.  Y.  248  ;  PeopU  v.  Ware,  29  Hun, 
473;  92  K  Y.  652;  Pontius  v.  PeopU,  82  K  Y.  347; 
Jfar&?  V.  Kin^,  64  N.  Y.  628  ;  Platner  v.  Plainer,  78  N. 
Y.  90.)  The  Court  of  Oyer  and  Terminer  is  not  a  part  of 
the  Supreme  Court,  need  not  necessarily  be  held  at  the  same 
time  and  place  with  a  Circuit  Court,  and,  except  the  require- 
ment that  it  must  be  presided  over  by  a  justice  of  the.  Supreme 
Court,  it  is  subject  to  the  control  of  the  legislature.  {Smith  v. 
People,  47  N.  Y.  330 ;  Quiraho  Appo  v.  People,  20  N".  Y. 
531 ;  Ostrander  v.  People,  29  Hun,  513,  517 ;  PeopU  v.  Bork, 
96  X.  Y.  198;  PeopU  v.  Petrea,  92  N.  Y.  1-28,  143 ;  Code 
Crim.  Pro.  §§  21,  22,  23,  24,  25,  40;  PeopU  v.  Hooghkerk, 
96  N.  Y.  159 ;  mUon  v.  PeopU,  23  N.  Y.  296 ;  PeopU  v. 
Bark,  31  Hun,  369 ;  Moett  v.  PeopU,  85  N.  Y.  383 ;  Code 
Civ.  Pro.  §§  89,  232,  234 ;  PeopU  v.  McKane,  80  Hun,  326 ; 
143  N.  Y.  461 ;  PeopU  v.  Naughton,  7  Abb.  Pr.  [N.  S.]  421.) 
The  motion  to  dismiss  indictment  was  properly  denied.  (Code 
Crim.  Pro.  §§  239,  313 ;  PeopU  v.  Petrea,  92  N.  Y.  144 ; 
Peoples.  Hooghkerk,  96  N.  Y.  158.)  There  was  no  case  made 
by  the  defendant  for  the  postponement  of  hisi  trial.  (Code 
Crim.  Pro.  §  257;  Eighmy  v.  PeopU,  79  N.  Y.  654.)  The 
defendant's  motion  to  set  aside  the  verdict  and  for  a  new  trial 
was  properly  denied.  {People  v.  Menken,  36  Hun,  99 ;  PeopU 
y.  Draper,  28  Hun,  6 ;  PeopU  v.  Johnson,  110  N.  Y.  134, 
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144  ;  People  v.  Lane^  31  Hun,  15  ;  PeopU  v.  KeUy^  94  X.  Y. 
531 ;  People  v.  Osterhout^  34  Hun,  262 :  People  v.  Buddenr- 
sieck^  103  jS".  Y.  487 ;  People  v.  Meakin^  133  K.  Y.  219 ; 
Code  Crim.  Pro.  §  527 ;  PeopU  v.  Boasy  92  N.  Y.  564 ; 
People  V.  Donovan^  101  N.  Y.  632 ;  People  v.  Ilovey^  92  N. 
Y.  554 ;  People  v.  ^7-o(?A«,  131  N.  Y.  329 ;  PeopU  v.  Tice, 
131  X.  Y.  654;  People  v.  CignaraU,  110  N.  Y.  26;  jP^^^fe 
V.  Driscoll,  107  N.  Y.  417 ;  PeopU  v.  /Sjfon^,  117  N.  Y.  485  ; 
PeopU  V.  Trezza,  125  N.  Y.  740 ;  PeopU  v.  i^M,  125  N.  Y. 
136 ;  PeopU  v.  Lopj^,  128  X.  Y.  630 ;  PeopU  v.  Taylor^ 
138  X.  Y.  398,  405  ;  PeopU  v.  ^^%,  31  Hun,  226 ;  94  N. 
Y.  531 ;  Code  Crim.  Pro.  §§  271,  272,  313,  ^14,  315,  463 ; 
PeopU  V.  Dawson,  25  N.  Y.  399;  3  Ma^s.  232;  6  Wend. 
486;  6  Hill,  42;  6  Hill,  646;  3  Den.  526;  9  Paige,  17;  2 
N.  Y.  134;  1  Burr,  447;  Smith's  Com.  on  Stat.  §§  670- 
680;  Bishop  on  Crim.  Pro.  §  126;  Penal  Code  of  Cali- 
fornia, §  943;  22  Cal.  348;  26  Cal.  112;  54  Cal.  400; 
StaU  V.  O'Day,  89  Mo.  559;  Eighmy  v.  PeopU,  79 
K  Y.  560;  Code  Crim.  Pro.  S§  285,  542,  684,  764; 
PeopU  V.  Diraick,  107  X.  Y.  13,  34 ;  PeopU  v.  Williams^ 
18  N.  Y.  S.  R.  405;  WilUt  v,  PeopU,  27  Hun,  461,  471; 
PeopU  V.  Tawer,  42  N.  Y.  S.  R.  164,  166  ;  PeopU  v.  Gil^ 
man,  125  K  Y.  375  ;  PeopU  v.  Lawrence,  137  N.  Y.  522 ; 
PeopU  V.  Ilagqn,  37  X.  Y.  S.  R.  661 ;  PeopU  v,  McQimidy 
110  X.  Y.  284  ;  PeopU  v.  WentwoHh,  4  X.  Y.  Cr.  Rep.  214; 
PeopU  V.  Johnson,  104  X.  Y.  213  ;  I'eopU  v.  Weldon,  111  X. 
Y.  575  ;  Cox  v.  PeopU.  80  X.  Y.  500  ;  PeopU  v.  Fhu^k,  5T 
Huh,  96  ;  PeopU  v.  Petrea,  92  X.  Y.  128  ;  Lelghtmi  v.  PeopU^ 
88  X.  Y.  117  ;  P^o^^^  v.  Rose,  52  Hun,  30  ;  PeopU  v.  Hughes, 
137  X.  Y.  29  ;  >S^a^^  v.  Kimhrough,  2  Dev.  [X.  C]  431  ;  State 
V.  Seahor,i,  4  Dev.  [X.  C]  305.)  The  defendant's  motion  in 
arrest  of  judgment  was  properly  denied.  {PeopU  v.  Menken, 
36  Hun,  99 ;  PeopU  v.  ^6%,  94  X.  Y.  526  ;  PeopU  v.  Oster- 
hout,  34  Hun,  262 ;  PeojyU  v.  Buddensieck,  103  X.  Y.  496 ; 
Code  Civ.  Pro.  §  528 ;  PeopU  v.  Driscoll,  107  X.  Y.  417  ; 
PeopU  V.  i^'/^A,  125  X.  Y.  135 ;  PeopU  v.  Trezza,  125  X.  Y. 
740  ;  People  v.   Clgnarale,  110  X.  Y.  23  ;  /\^(>/;Z€  v.  Kelly y 
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113  N.  Y.  647-649  ;  People  v.  Zojppy,  125  N.  Y.  629 ;  People 
V.  Tice,  131  X.  Y.  651 ;  People  v.  Taj/lor,  138  N.  Y.  405 ; 
People  V.  Stone,  117  N.  Y.  480 ;  Code  Grim.  Pro.  §§  2S5,  542, 
684,  764 ;  People  v.  Convoy,  97  X.  Y.  62 ;  People  v.  Ilatv- 
kins,  109  N.  Y.  411 ;  People  v.  Leighton,  88  X.  Y.  117 ; 
People  V.  Carlton,  115  N.  Y.  618;  People  v.  Beckwith,  108 
N.  Y.  67.)  The  act  of  killing  Rosa  was  murder,  first  degree. 
Premeditation  and  deliberation  to  the  fullest  extent  ever 
required  in  any  case  by  any  court  were  evinced  in  the  prepara- 
tion and  execution  of  the  deed,  and  by  subsequent  denial  of 
the  act  of  shooting.  (Leighton  v.  People,  88  X.  Y.  120 ; 
People  V.  Majone,  91  N.  Y.  211 ;  People  v.  Convoy,  97  N. 
Y.  79 ;  People  v.  Fi^h,  125  N.  Y.  136  ;  People  v.  Hawkins, 
109  N.  Y.  411 ;  People  v.  Kelly,  113  N.  Y.  649  ;  PeopU  v. 
Carlton,  115  K  Y.  618 ;  PeopU  v.  Beckwith,  108  K  Y.  67.) 

Peckham,  J.  The  defendant,  having  been  convicted  of  the 
crime  of  murder  in  the  first  degree  at  an  extraordinary  term 
of  a  Court  of  Oyer  and  Terminer  held  in  the  city  of  Troy, 
has,  by  appeal,  brought  the  record  of  his  trial  before  this 
court  for  review  pursuant  to  subdivision  8  of  section  485,  and 
sections  517  and  528  of  the  Code  of  Criminal  Procedure. 

There  has  been  imposed  by  the  sections  of  the  Criminal 
Code  above  mentioned  a  very  arduous  duty  upon  this  court. 
We  act  not  only  in  the  capacity  of  an  ordinary  appellate 
tribunal  reviewing  errors  of  law  pointed  out  by  exceptions 
duly  taken,  but  if  satisfied  that  the  verdict  is  against  the 
weight  of  evidence  or  against  law  or  that  justice  requires  a 
new  trial,  it  is  the  duty  of  the  court  to  grant  it  whether  any 
exception  shall  have  been  taken  or  not  in  the  court  below. 
The  duty  imposed  upon  us  is  that  of  reading  the  whole  evi- 
dence in  the  case  of  every  conviction  of  murder  in  the  first 
degree.  The  Code  provides  (Subdivision  8  of  section  485) 
that  the  case  and  exceptions  shall  consist,  among  other  things, 
of  a  copy  of  the  stenographer's  minutes  of  the  trial,  the  result 
of  which  provision  is  that  a  large  mass  of  evidence,  frequently 
upon  points  not  really  disputed  or  disputable,  is  returned,  all 
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of  which  must  yet  be  perused  before  this  court  cau  properly 
come  to  a  conclusion  in  the  case.  It  seems  to  us  that  a  prac- 
tice might  be  provided  by  the  legislature,  which,  while  retain- 
ing all  that  is  now  sought  for  in  an  appeal  to  this  court,  would 
yet  restrain  within  some  reasonable  limits  the  printing  of  a 
vast  mass  of  prolonged  examinations  and  cross-examinations 
filled  with  repetitions  and  immaterial  matter  and  set  forth 
by  question  and  answer.  The  case  now  before  us  is  an  apt 
illustration  of  the  vice  of  this  kind  of  practice.  Ten  thousand 
folios,  embracing  some  two  thousand  printed  pages  of  evidence, 
compose  the  record,  exclusive  of  some  three  hundred  pages 
of  examination  of  jurors,  no  question  in  regard  to  whom  was 
raised  or  argued  in  this  court.  Taking  all  this  mass  of  evi- 
dence and  printing  it  by  question  and  answer  with  its  innu- 
merable and  everlasting  repetitions  of  the  same  thing  said  in 
the  same  way,  does  no  good  to  any  one  and  at  the  same  time 
makes  the  reading  a  burden  which  ought  not  to  be  imposed 
upon  the  court.  The  evidence  should,  as  it  seems  to  us,  be 
placed  in  the  record  and  the  case  settled  by  the  trial  judge  as 
in  other  cases,  and  not  more  than  the  material  evidence  ought 
to  be  returned,  and  except  in  special  cases  the  evidence  should 
be  in  a  narrative  form. 

Notwithstanding  this  great  mass  of  evidence  returned  as 
the  present  law  provides,  the  whole  record  has  been  examined 
and  deliberated  upon  with  that  degree  of  care  and  attention 
which  the  interests  at  stake  would  naturally  call  for. 

The  counsel  for  the  defendant  have  argued  before  us 
several  propositions  which  will  be  now  disposed  of. 

First.  Objection  was  made  in  due  time  to  the  jurisdiction 
of  the  court  to  try  the  defendant  on  the  ground  that  it  was  an 
extraordinary  Court  of  Oyer  and  Terminer,  called  under  the 
proclamation  of  the  governor  and  designated  to  be  held  on 
the  same  day  for  which  a  regular  and  ordinary  Court  of  Over 
and  Terminer  had  theretofore  been  properly  appointed  by  the 
justices  of  the  Supreme  Court,  and  it  was  asserted  that  there 
was  no  authority  of  law  for  organizing  or  holding  more  than 
one  Oyer  and  Terminer  in  the  same  county  at  the  same  time. 
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Some  criticism  was  also  made  in  regard  to  tlie  form  of  the 
proclamation  convening  the  extra  term,  in  that  it  appointed 
"  an  extrordinary  Court  of  Oyer  and  Terminer "  instead  of 
an  extraordinary  term  of  the  Court  of  Oyer  and  Terminer  as 
provided  for  by  section  234  of  the  Code  of  Civil  Procedure. 
This  latter  criticism  is  so  clearly  without  merit  that  we  do  not 
feel  called  upon  to  further  discuss  it.  The  other  objection  is 
also  untenable.  The  law  provides  for  the  designation  by  the 
justices  of  the  Supreme  Court  of  the  times  and  places  for 
holding  the  ordinary  and  usual  Special  Terms,  Circuit  Courts 
and  Courts  of  Oyer  and  Terminer  in  the  several  judicial 
departments  of  the  state.  (Code  of  Civil  Proc.  section  232.) 
It  is  then  provided  by  section  234  that  the  governor  may, 
when  in  his  opinion  the  public  interest  so  requires,  appoint 
one  or  more  extraordinary  General  or  Special  Terms  of  the 
Supreme  Court,  or  terms  of  a  Circuit  Court  or  Court  of  Oyer 
and  Terminer.  He  is  granted  power  by  the  same  section  "  to 
designate  the  time  and  place  of  holding  the  same."  There  is 
no  limitation  in  the  grant  of  power  to  the  governor  by  reason 
of  which  he  cannot  designate  a  time  and  place  for  the  holding 
of  the  court,  which  is  the  same  time  and  place  already  desig- 
nated by  the  justices  of  the  Supreme  Court  for  the  holding  of 
a  regular  term  of  the  court.  The  statute  is  full  and  ample, 
and  under  it  the  discretion  is  vested  wholly  with  the  governor 
as  to  the  occasion  for  appointing  and  the  proper  time  and 
place  for  holding  the  extra  term  of  the  court  which  he 
convenes. 

Second.  The  defendant  also  moved  to  dismiss  the  indict- 
ment presented  to  the  court  on  the  ground,  first,  that  improper 
and  unlawful  influence  was  exercised  upon  the  board  of  super- 
visors in  the  selection  of  the  grand  jury ;  second,  that  certain 
persons,  not  officers  of  the  law,  issued  and  distributed  to  each 
of  the  persons  composing  the  grand  jury  list  of  300  names  a 
circular  letter  advising  them  as  to  their  duties  and  on  other 
matters  prejudicial  to  defendant's  rights  ;  third,  that  unauthor- 
ized persons  had  interviews  with  the  grand  jurors  composing 
the  panel  which  brought  in  the  indictment,  and  by  such  means 
unlawfully  procured  the  bringing  in  of  the  indictment. 
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The  motion  was  based  upon  afBdavits  of  the  defendant  and 
his  attorney,  and  the  only  fact  proved  was  the  distribution  of 
a  circular  to  grand  jurors  reminding  them  of  the  great 
importance  of  their  duties ;  stating  some  of  tlieir  powers  as 
evidenced  by  citations  from  the  statute ;  offering  to  further 
advise  them  if  they  would  call  at  the  headquarters  of  the  com- 
mittee of  the  methods  by  which  each  grand  jury  could  do 
effective  work.  It  was  added  that  the  efforts  of  the  commit- 
tee were  not  for  political  or  sectarian  effect,  as  it  was  com- 
posed of  Roman  Catholic  priests,  several  Protestant  clergymen 
and  a  number  of  prominent  Republicans  and  Democrats.  The 
circular  was  signed  by  the  chairman  and  secretary  of  the  com- 
mittee, which  at  the  head  of  the  circular  was  designated  the 
«  Committee  of  Public  Safety." 

The  defendant  in  his  affidavit  characterized  this  circular  in 
quite  a  variety  of  language,  and  he  therein  stated  as  a  fact 
that  it  had  rendered  the  members  of  the  grand  jury  who  found 
the  indictment  unfit  and  improper  persons  to  perform  judicial 
functions,  or  to  administer  justice  according  to  law,  or  to  see 
that  the  rights  and  securities  guaranteed  by  the  Constitution 
and  the  laws  of  a  free  country  were  secured  to  the  defendant. 
The  defendant  had  been  confined  in  jail  ever  since  the  death 
of  Ross,  and  the  question  would,  of  course,  suggest  itself  as 
to  where  the  defendant  obtained  his  knowledge  of  the  effect 
of  the  circular  upon  the  grand  jurors  who  listened  to  the  evi- 
dence in  the  case,  and,  upon  their  oaths,  alleged  that  he  was 
guilty  of  murder  in  the  first  degree.  His  aflidavit  furnishes 
no  light  upon  that  subject,  nor  is  there  any  given  by  the 
affidavit  of  his  attorney. 

It  is  unnecessary  to  here  discuss  the  question  whether  there 
was  not  some  matter  in  the  circular  which  as  addressed  to  pos- 
sible and  prospective  grand  jurors  it  would  have  been  better 
to  have  omitted.  It  is  the  duty  of  the  court  to  charge  the 
grand  jury  and  to  explain  the  duties  of  the  grand  jury  in  such 
manner  and  to  such  extent  as  in  its  discretion  is  deemed  best. 
Whatever  the  contents  of  the  circular  may  have  been,  some 
prejudice  to  the  defendant  must  result,  or  such  facts  be  proved 
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that  an  inference  of  prejudice  could  justly  be  drawn  there- 
from before  the  court  would  be  called  upon  to  interfere  in  the 
way  suggested  by  this  motion,  even  if  it  had  the  power  to 
dismiss  on  such  ground.  "We  here  assume  that  the  law  gives 
to  this  coui-t  jurisdiction  to  review  the  determination  of  the 
court  below  upon  this  point,  which  we  are  not  at  all  sure  of, 
but  which  it  is  not  necessary  here  to  decide  because  we  are  of 
the  opinion  that  the  court  below  decided  the  questions  cor- 
rectly. There  was  not  a  particle  of  proof  that  any  man  was 
on  the  panel  who  was  not  a  legally  constituted  juror,  fulfill- 
ing in  every  respect  all  the  requirements  of  the  law.  There 
was  not  even  an  allegation  that  the  evidence  given  before  the 
jury  was  incompetent  in  its  nature  or  insufficient  if  believed 
to  warrant  and  call  for  the  indictment  which  was  found. 
There  was  absolutely  no  ground  set  forth  which  was  sufficient 
in  law  to  justify  the  court  in  dismissing  the  indictment,  and 
the  defendant  has  no  ground  of  complaint  based  upon  the 
denial  of  his  motion. 

Third,  The  defendant  then  made  a  motion  to  postpone  the 
trial  based  upon  an  affidavit  of  his  attorney.  The  motion  was 
denied,  and,  as  we  think,  properly,  although  here  also  it  is 
doubtful  if  we  have  any  jurisdiction  to  review  the  decision  of 
the  court  on  this  question.  The  counsel  for  the  defendant 
did  not  assert  that  there  was  any  absent  witness,  and,  as  the 
learned  trial  justice  said,  the  motion  seemed  to  be  based  upon 
the  suggestion  that  the  counsel  wanted  time,  and  that  it  was 
not  customary  to  try  an  indictment  for  so  grave  an  offense  so 
floon  after  it  was  found. 

The  decision  of  the  court  was  so  plainly  right  as  to  require 
no  discussion. 

Fourth,  The  counsel  for  defendant  appeals  to  us  for  a  new 
trial  upon  the  general  merits  of  the  case  and  on  the  ground 
that  justice  requires  it.  A  plain  statement  of  some  of 
the  more  important  facts  appearing  in  the  record  will 
not  be  out  of  place  in  disposing  of  this  ground  for  a  new 
trial.  Some  of  them  are  sworn  to  by  the  defendant  himself 
upon  cross-examination,  and  others  are  attested  by  a  large 
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number  of  witnesses  who  we  liave  no  doubt  tell  the  case  as  it 
appeared  to  them  and  as  in  fact  it  was.  There  was  a  charter 
election  held  in  the  city  of  Troy  on  the  6th  day  of  Marcli, 
1894j  at  which  a  mayor  and  supervisors  and  aldermen  were 
elected.  Although  the  contest  was  quite  animated  in  tlie  thir- 
teenth ward  over  the  election  of  mayor,  yet  the  greater  inter- 
est and  excitement  were  there  raised  in  the  election  of  alder- 
,man  Two  Republican  candidates  were  running  for  that 
otece,  each  of  whom  claimed  regularity  of  nomination,  while 
the  Democrats  had  made  no  nomination  of  their  own,  and  the 
whole  contest  for  alderman  was  thus  carried  on  between  the 
two  Kepublican  nominees.  Mr.  Dunlop  was  one  of  such 
nominees  and  Mr.  Ilancox  was  the  other.  The  defendant  was 
a  friend  of  Mr.  Dunlop  and  sometimes  tended  bar  for  him 
when  Dunlop  desired  to  be  absent  from  his  saloon.  There 
had  been  a  Republican  ward  caucus  in  February  preceding  the 
election,  at  which  there  had  been  a  contest  for  the  nomina- 
tion for  alderman  between  Dunlop  and  another,  and  the 
■defendant  had  been  present  at  that  caucus,  and  his  friend 
McGough  was  chairman  of  it.  The  latter  was  also  a  friend 
of  Dunlop.  At  the  caucus  there  was  a  disturbance  between 
the  friends  of  the  different  candidates,  the  Ross  brothers  and 
Boland  and  some  others  being  on  one  side,  and  McGough,  the 
defendant  Shea  and  others  on  the  opposite  side.  Shea  broke 
through  a  window  to  come  into  the  place  where  the  voting 
was  going  on  and  brandished  a  revolver  which  he  had,  and 
went  to  his  friend  McGough,  who  gave  to  him  the  ballot  box, 
and  the  defendant  then  marched  out  of  the  room  with  it  and 
gave  it  back  to  McGough  some  distance  from  the  polling 
place.  The  trouble  then  arose  as  to  tho  regularity  of  the  ])ro- 
ceeding-s  of  the  caucus,  and  the  two  men,  Dunlop  and  Ilancox, 
ran,  each  claiming  to  be  the  regular  Republican  candidate  for 
alderman  of  the  ward.  It  is  evident  from  the  record  that 
tliere  was  great  and  continuous  excitement  upon  this  question 
of  the  election  of  alderman  among  those  who  took  an  inter- 
est in  the  politics  of  the  ward,  from  the  time  of  the  caucus  up 
to  the  day  of  election.     The  evening  prior  to  that  day,  the 
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defendant  provided  himself  witli  his  pistol  for  the  reason,  as 
he  said,  that  he  always  anticipated  more  or  less  of  a  row  on 
election  day.  He  is  a  young  man  and  was  then  but  about 
twenty-three  years  of  age  and  a  moulder  by  trade,  but  by, no 
means  a  steady  worker,  traveling  to  the  west  and  working 
"off  and  on."  He  and  his  friend  McGough  and  one  or  two 
others  with  them  were  very  greatly  interested  in  the  success 
of  Dunlop,  and  so  far  did  they  carry  their  interest  that  during 
election  day  they  carried  on,  as  leaders  and  conductors  of  a 
number  of  ruffians,  the  most  open,  shameless  and  reckless 
system  of  fraudulent  voting,  by  means  of  repeating  and  by 
false  personation  of  legal  voters,  that  has  ever  come  to  our 
notice.  Fraud  as  a  means  or  measure  of  concealment  was  not 
resorted  to.  The  names  and  residences  of  reputable  and  well- 
known  citizens  were  openly  taken,  called  out  to  the  inspectors 
of  election  and  voted  on  by  these  miscreants  while  the  citi- 
zens themselves,  whose  names  were  thus  taken,  were  in  the 
booths  preparing  their  ballots,  and  in  some  instances  the  citi- 
zen would  come  out  of  the  bootli  and  protest  against  his  name 
being  used  for  such  a  purpose,  but  no  weight  was  given  to  the 
protest,  and,  when  challenged,  these  repeaters  swore  in  their 
votes  under  the  names  thus  taken.  A  line  of  legal  voters, 
formed  for  the  purpose  of  voting  in  their  proper  turn,  would 
be  broken  and  this  "  bunch  "  of  rascals  would  get  to  the  polls 
and  each  deposit  a  ballot  and  retire  only  to  repeat  the  per- 
formance at  tlie  same  poll  in  a  short  time.  This  was  particu- 
larly the  case  at  the  first  election  district  of  the  ward,  and  the 
defendant  and  others  acted  as  the  captains  and  directors  of  the 
men  who  were  personally  doing  the  repeating,  conducting  them 
to  the  polls  from  a  saloon  near  by  and  gathering  them  again 
in  time  for  another  raid.  This  conduct  of  the  defendant  and 
his  companions  is  almost  beyond  belief,  and  were  it  not  for 
the  fact  that  it  has  been  testified  to  by  numerous  witnesses, 
who,  so  far  as  we  can  judge  from  the  record,  were  reputable 
business  men  and  entitled  to  credit,  we  should  have  great 
hesitation  in  accepting  the  narrative  as  true.  The  reckless 
audacity  displayed  in  the  commission  of  these  offenses  would. 
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of  itself,  lead  us  to  doubt  whether  any  one  would  be  wilUng 
to  run  such  risks  as  to  thus  openly  violate  the  law  in  the  pres- 
ence of  so  many  reputable  and  decent  men.  The  facts  ahe, 
however,  established  by  evidence  which  is  simply  overwhelm- 
ing. In  the  light  of  such  events  it  is  a  somewhat  difficult 
task  to  preserve  that  judicial  temper  which  ought  always  to 
characterize  the  expression  of  the  views  of  this  court.  Such 
•  acts  as  those  above  described  are  not  alone  a  gross  outrage 
upon  the  rights  of  the  citizen,  but  they  lead  directly  to  riot, 
bloodshed  and  murder ;  and  if  they  should  become  habitual, 
there  would  cease  to  be  a  government  by  the  people,  might 
would  become  right,  and  anarchy  and  despotism  would  be  the 
result.  In  this  case  it  was  by  reason  and  while  in  the  actual 
perpetration  of  these  lawless  acts,  that  the  deceased  Robert 
Eoss  was  killed.  He  was  one  of  four  brothers,  living  in  the 
third  district  of  the  thirteenth  ward,  and  all  of  whom  were 
engaged  in  the  business  of  manufacturing  in  the  city  of  Troy. 
They  were  all  interested  in  the  election,  and  were  bitterly 
opposed  to  Mr.  Dunlop  and  his  friends.  They  expected  some 
trouble  at  the  polls,  and  they  had  armed  themselves  with  clubs, 
and  some  of  their  party  had  pistols  also.  This  conduct  on  the 
part  of  the  deceased  and  his  friends  in  thus  arming  themselves 
in  a  peaceful  community,  is  characterized  by  counsel  for  the 
defendant  as  evidence  of  lawlessness  on  the  part  of  the  former, 
and  as  being  the  direct  cause  of  tlie  trouble  which  arose  subse- 
quently. Perhaps  it  was  evidence  of  lawlessness.  It  is  stated 
that  if,  instead  of  arming  and  preparing  themselves  for  an 
aflEray,  the  deceased  and  his  friends  had  borne  themselves  as 
law-abiding  citizens,  no  trouble  would  have  arisen,  and  that  it 
was  owing  to  their  own  violations  of  law  that  the  deceased 
came  to  his  death.  Looking  at  the  transaction  in  the  light  of 
the  facts  testified  to,  it  would  seem  that,  in  order  to  com- 
pletely act  the  role  of  peaceful  and  law-abiding  citizens,  it 
would  have  been  necessary  either  to  remain  absent  from 
the  polls  entirely,  or  to  quietly  and  without  even  remon- 
strance submit  to  the  open  violation  of  the  law  by  the 
defendant  and  his  companions ;  to  look  on  with  the  silence  of 
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resignation  if  not  of  approbation  while  they  stuffed  the  ballot 
box  and  weighed  down  the  votes  of  honest  and  reputable 
citizens  by  the  votes  of  these  repeaters.  Under  these  circum- 
stances we  cannot  say  that  those  men  who  had  armed  them- 
selves for  the  purpose  of  resisting  an  attack  and  for  self- 
defense,  were  themselves  thereby  guilty  of  a  violation  of  law 
because  they  refused  to  be  driven  from  the  polls  and  attempted 
to  answer  with  force  an  armed  attack  upon  themselves.  The 
arming  of  citizens  for  the  purpose  of  forwarding  the  inter- 
ests of  particular  candidates  at  an  election  and  to  intimidate 
others  from  the  exercise  of  their  legal  rights  cannot  be  too 
severely  or  too  summarily  condemned  and  legally  punished. 
This  court  cannot  listen  with  complacency  to  an  account  of 
the  arming  of  the  citizens  of  any  portion  of  the  state  for  the 
purpose  of  going  through  the  forms  of  holding  an  election 
and  to  be  ready  to  protect  themselves  in  case  of  attack.  It  is 
an  appeal  to  the  force  of  arms  instead  of  to  the  protection  of 
the  law,  and  such  an  appeal  is  one  which  courts  cannot  be 
expected  to  look  upon  witli  the  least  patience  or  toleration. 
Still,  when  the  whole  case  is  surveyed,  the  criticism  comes  in 
bad  form  from  the  defendant,  and  we  think  that  there  is 
nothing  in  the  evidence  which  justifies  him  or  mitigates  the 
character  of  his  act. 

Up  to  the  time  when  the  defendant  and  his  companions 
appeared,  it  is  not  pretended  that  the  least  disorder  had  pre- 
vailed at  the  polling  place,  although  it  may  be  assumed  tliere 
were  men  belonging  to  all  parties  there  present.  The  trouble 
commenced  upon  the  arrival  of  the  defendant  and  friends, 
and  the  fighting  was  precipitated  by  them.  While  condemn- 
ing in  unmeasured  terms  the  general  practice  of  carrying 
weapons,  we  cannot,  in  this  case,  admit  that  the  deceased  or 
his  companions  ought  to  be  denounced  as  violators  of  the  jjublic 
peace  because  of  their  conduct  on  tliis  occasion.  Courts  can- 
not and  must  not  recognize  the  claim  of  right  to  take  tlie  law 
into  their  own  hands  by  citizens  under  any  circumstances,  but  at 
the  same  time  they  can  see  the  difference  and  make  the  proper 
distinction  between  acts  done  in  furtherance  of  an  unlawful  pur- 
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pose  and  in  violation  of  the  criminal  law,  and  those  acts  which 
arc  done  hy  private  citizens  in  order  to  obstruct  the  accom- 
plishment of  that  purpose  and  to  prevent  such  violation. 
The  citizen  must  not  himself  be  guilty  of  a  violation  of  law  in 
his  efforts  to  prevent  its  \4olation  by  others,  but  the  intent  with 
which  an  act  is  performed  is  the  important  fact  which  char- 
acterizes and  gives  point  and  force  to  the  act  itself.  We  think 
the  action  of  the  deceased  and  his  friends  cannot  properly  be 
said  to  have  led  to  this  catastrophe.  Early  on  election  day 
the  deceased  and  his  brothers  went  to  the  polling  plcice  of  the 
third  district.  There  is  no  proof  of  any  dispute  or  diflSculty 
arising  there  in  the  absence  of  the  defendant  and  his  com- 
panions, and  it  is  entirely  evident  that  the  trouble  that  was 
anticipated  was  to  come  only  from  that  quarter.  The  defend- 
ant and  his  friend  McGougli  and  Some  others  were  present  at 
the  third  district  polling  place  on  one  or  two  occasions  during 
the  forenoon  and  before  the  time  when  the  affray  in  question 
occurred.  On  one  of  these  occasions  they  commenced  a 
quarrel  with  some  one  of  the  Ross  party  and  struck  one  or 
two  in  the  face,  but  nothing  serious  then  took  place,  and  the 
defendant  and  his  party  left  the  polls.  Finally,  a  little  after 
twelve  o'clock,  the  defendant,  McGough  and  others,  to  the 
number  of  seven  or  eight,  were  seen  on  their  way  to  the  third 
district  polling  place,  and  some  of  their  number,  in  the  pres- 
•ence  of  the  defendant,  were  heard  to  utter  threats  to  "  do 
them,"  that  they  were  strong  enough  and  that  they  should 
"  come  on ; "  "  to  hell  with  them,"  and  such  expressions. 
Upon  their  arrival  at  the  j^olling  place,  which  was  held  in  a 
©mall  house  a  little  back  from  the  street,  they  started  at  once 
for  the  room  in  which  the  ballot  boxes  were,  the  defendant 
only  going  as  far  as  the  hall  leading  into  the  room,  and  some 
of  his  men  passing  in  and  at  once  proceeding  with  their 
scheme  of  voting.  It  was  at  this  time,  and  while  the  defend- 
ant was  in  the  hallway,  that  one  of  his  men  assumed  the  name 
of  William  Armstrong,  of  51  Glen  avenue,  and  claimed  his  right 
to  vote  as  such.  The  real  William  Armstrong  was  then  in  the 
booth  preparing  his  ballot  and  hearing  the  claim  stepped  out 
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and  faced  the  man  and  asked  him- if  his  name  was  William  Arm- 
strong and  if  he  lived  at  51  Glen  avenue,  to  which  the  man 
answered  "  Yes,"  and  Armstrong  replied,  "  You  don't  do  it ;  I 
am  the  only  man  that  lives  there  ;  I  occupy  the  whole  house ; 
you  don't  live  there  at  all ; "  and  turning  to  the  inspectors,  he 
said  :  "  This  man  has  no  right  to  vote  here  ;  he^  is  a  repeater." 
Tlie  man  voted,  nevertheless,  on  that  name,  and  the  real  Mr. 
Armstrong  had  to  swear  in  his  vote.  One  or  two  more  efforts 
to  repeat  were  made  by  others  of  the  defendant's  men  while 
he  and  his  companions  were  in  the  hallway  blocking  up  the 
same  to  a  great  extent,  and  exercising  a  supervision  over  the 
whole  of  their  subordinates.  Before  the  completion  of  that 
work  one  of  the  opposition,  named  Hayner,  came  to  the  hall- 
way and  persisted  in  an  attempt  to  get  through  it  and  into  the 
voting  room,  claiming  as  much  of  a  right  to  be  there  as  any  of 
the  others.  His  passage  was  blocked  and  obstructed  by 
defendant  and  his  companions,  and  the  result  was  the  expul- 
sron  of  Hayner,  who  was  immediately  followed  by  defendant 
and  others,  all  going  out  into  the  open  air.  Here  a  slight 
affray  took  place,  the  defendant  and  McGough  striking  some 
of  the  others,  among  them  Hayner,  and  the  latter  replying  by 
attempting  to  strike  back,  and  pulling  a  sort  of  wrench,  used 
by  stovemounters,  from  his  pocket,  he  attempted  to  use,  and 
possibly  did  use,  it  upon  some  of  his  opponents.  The  defend- 
ant and  McGough  had  pistols  in  tlieir  hands.  The  crowd 
became  quite  thick,  surging  back  and  forth  and  up  and  down 
the  open  street,  and  during  that  time  McGough  and  William 
Ross  came  together,  and  the  latter  was  shot  by  the  former  and 
fell  at  once.  Robert  Ross,  seeing  the  difficulty,  started  towards 
where  his  brother  fell  and  ran  in  pursuit  of  McGough,  who 
was  running  away,  and  whom  he  soon  overtook,  and  just  at 
that  time,  owing  to  some  s'umble  or  misstep  on  the  part  of  one 
or  lx)th,  McGough  and  Robert  Ross  fell,  the  former  under  and 
the  latter  half  covering  him.  At  that  time  the  defendant  came 
towards  Robert,  and  while  Robert  was  in  a  sitting  or  bending 
attitude  the  defendant  walked  up  behind  him,  and  placing 
Jiifi  pistol  within  two  or  three  feet  of  the  back  of  Robert's 
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head  deliberately  fired  it  into  him;  the  defendant  was 
then,  as  some  of  the  witnesses  testified,  seen  to  walk  around 
in  front  of  Robert  and  again  to  fire  his  pistol  at  him. 
McGough,  in  the  meantime,  had  twisted  himself  from 
under  Koss,  and  getting  up,  proceeded  to  run  away,  in 
which  action  the  defendant  then  joined.  This  description 
of  the  affray  which  resulted  in  the  death  of  Kobert  Ross  is 
very  meagre  as  compared  to  that  given  with  great  detail  by 
the  numerous  witnesses  called  by  the  prosecution,  but  enough 
is  given  to  show  the  main  points.  Some  fifteen  or  twenty 
shots  in  all  were  fired  by  different  men.  The  first  ball  which 
was  fired  by  the  defendant  at  Robert  Ross  penetrated  the 
back  part  of  his  head,  entered  the  brain  and  caused  instant 
death.     The  autopsy  showed  this  fact. 

As  may  be  supposed,  the  account  of  this  affair  given  by 
the  defendant  and  his  witnesses  differs  radically  from  that 
which  has  been  stated  above.  The  facts  claimed  by  the  prose- 
cution were  proved  by  more  than  twenty  different  witnesses, 
and  while  no  two  saw  the  whole  transaction  in  exactly  the 
same  light  as  to  every  detail,  yet  they  all  agreed  as  to  the 
main  facts  in  regard  to  the  shooting  of  the  deceased,  and  as 
to  how  and  in  what  j^osition  relative  to  tlie  deceased  the  man 
stood  when  tlie  shot  was  fired.  All  the  witnesses  did  not 
recognize  the  defendant  as  the  man  who  did  the  shooting, 
being  too  far  off  to  identify  him,  but  about  fifteen  respectable 
men  saw  the  occurrence  and  identified  the  defendant  as  the 
man  who  did  the  shooting,  and  under  tlie  circumstances 
detailed  above.  The  defendant  denied  in  toto  the  shooting  ; 
he  denied  that  he  was  at  the  spot  at  the  time  the  shooting  was 
done,  and  insisted  that  at  that  time  he  had  himself  been  sliot, 
and  was  leaning  up  against  a  fence  too  weak  to  stand  alone. 
In  the  course,  of  tlie  affrav  it  is  true  that  the  defendant  was 
shot  and  slightly  wounded,  but  no  serious  effect  was  produced 
by  it,  and  he  was  seen  to  run  from  the  place  as  soon  as  he  had 
done  the  shooting.  The  defendant  is  contradicted  in  his  story 
not  only  in  its  main  points  by  many  witnesses,  but  he  was  him- 
self guilty  of  several  misstatements  as  to  the  occurrence  when 
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asked  about  it  soon  thereafter.  He  denied  having  liad  any  pis- 
tol, and  he  denied  having  done  any  shooting  on  the  day  in  ques- 
tion, and  it  is  plain  that  each  denial  was  false,  and  in  tlie  course 
of  his  cross-examination  he  so  conceded.  The  witnesses  which 
were  called  for  him  were  the  men  who  were  his  companions 
during  the  day,  and  were  present  at  the  time  of  the  affray. 
They  appeared  in  a  very  unsatisfactory  light  on  cross-examina- 
tion as  to  their  character  and  antecedents.  One  or  two  of 
them  had  served  terms  in  the  penitentiary  and  not  one  of 
them  seems  to  have  been  a  steady  worker  at  anything,  other 
than  frequenting  saloons  and  passing  his  time  in  such  pursuits 
as  are  usually  followed  there.  While  denying  the  shooting 
himself,  the  defendant  and  his  witnesses  endeavored  to  give 
the  impression  that  tlie  deceased  was  in  reality  killed  by  one 
Boland.  It  appears  without  contradiction  or  dispute  that 
Boland  was  one  of  the  Ross  party,  supporting  the  same  candi- 
dates, a  member  of  the  same  wing  of  the  Republican  party 
and  a  close  friend  of  the  deceased  and  of  his  brothers  and  that 
he  was  engaged  in  a  respectable  business  in  Troy.  How  there 
could  be  any  possibility  of  Boland  shooting  Ross  was  some- 
thing calling  for  an  explanation  as  on  its  face  the  proposition 
was  absurd.  The  explanation  was  attempted  on  the  part  of 
the  defendant  by  showing  one  man  15  or  20  feet  ahead  of 
Robert  Ross  and,  just  before  the  shooting,  running  away 
from  Ross,  while  a  few  feet  in  the  rear  of  Ross,  who  was  him- 
self running  in  pursuit  of  the  fleeing  man,  was  Boland  who 
had  a  pistol  in  his  hand  and  while  running  fired  it  and  Ross 
immediately  fell.  This  it  was  urged  left  room  for  the 
explanation  that  both  Ross  and  Boland  were  in  pursuit  of  the 
same  man  and  all  three  in  a  line  running  towards  the  west, 
the  unknown  man  ahead,  Ross  behind  and  within  15  or  20 
feet  of  him,  and  Boland  very  near  Ross,  but  behind  him,  and 
that,  while  thus  in  pursuit,  Boland,  in  attempting  to  shoot  the 
foremost  man,  did  through  mistake  shoot  Ross.  A  great  many 
well-attested  facts  are  at  variance  with  this  theory.  The 
course  of  the  wound  in  the  back  of  the  head  of  Robert  also 
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demonfitrates  the  falsity  of  the  claim  One  of  the  witnesses 
for  the  defendant  took  the  position  that  there  was  no  mistake 
about  it ;  that  he  saw  Boland  aim  his  pistol  directly  at  the  head 
of  floss  and  but  a  short  distance  from  it,  and  then  deliberately 
fire  at  and  kill  his  companion  and  friend. 

Such  manifest  and  reckless  perjury  it  is  sickening  to  read. 
To  sum  up,  here  were  j^resented  the  two  different  contentions 
on  the  part  of  the  prosecution  and  the  defendant.  There  was 
no  claim  or  assertion  made  on  the  part  of  the  defendant  that 
the  killing  was  done  in  self-defense  or  in  the  heat  of  passion 
or  to  aid  a  companion  of  the  defendant.  His  version  of  the 
occurrence  precluded  any  defense  of  that  nature,  for  he  denied 
that  he  shot  the  deceased  at  all  and  asserted  that  the  whole 
evidence  of  the  People  as  to  the  affray,  so  far  as  he  was  con- 
cerned, was  a  deliberate  falsehood  or  at  any  rate  a  mistake. 
The  issue  thus  formed  was  presented  to  the  jury  in  a  fair 
charge  by  the  learned  trial  judge,  to  which  no  exception  was 
taken  and  the  jury  have  found  the  defendant  guilty  as 
indicted.  "We  are  now  asked  to  set  that  verdict  aside  upon 
the  merits  and  to  grant  a  new  trial  because  justice  requires  it. 
We  cannot  do  it.  We  are  entirely  satisfied  that  the  jury  have 
arrived  at  a  just  conclusion,  although  if  we  had  a  rational 
doubt  on  that  subject,  there  being  at  the  least  a  conflict  in  the 
evidence  from  which  different  inferences  might  be  drawn,  we 
should  not  feel  at  liberty  to  reverse  the  finding  of  the  jury 
where  such  finding  is  not  clearly  against  the  weight  of  evi- 
dence and  does  not  appear  to  have  been  influenced  by  any 
improper  considerations.     {People  v.  Taylor^  138  N.  T.  398.) 

Fifth,  The  counsel  for  the  defendant  challenge  the  correct- 
ness of  the  rulings  of  the  trial  court  in  admitting  evidence  of 
the  repeating  in  the  presence  and  under  the  supervision  and 
direction  of  defendant  at  the  different  polls  as  stated  in  the 
point  last  discussed.  Proper  exceptions  were  taken  to  the 
decisions  of  the  court  in  that  regard  and  the  question  has 
been  argued  before  us  at  great  length.  The  objection  taken 
is  that  the  evidence  was  immaterial  and  had  no  proper  or 
legitimate  bearing  upon  the  issues  joined  for  trial,  and  that  it 
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simply  tended  to  show  the  defendant  guilty  of  some  other, 
separate  and  different  crime  from  that  for  which  he  was 
indicted  and  then  on  trial  and  to  greatly  prejudice  him  in  his 
defense.  The  impropriety  of  giving  evidence  showing  that 
the  accused  had  been  guilty  of  other  crimes  merely  for  the 
purpose  of  thereby  inferring  liis  guilt  of  the  crime  for  which 
he  is  on  trial  may  be  said  to  have  been  assumed  and  consistently 
maintained  by  the  English  courts  ever  since  the  common  law 
has  itself  been  in  existence.  Two  antagonistic  methods  for  the 
judicial  investigation  of  crime  and  the  conduct  of  criminal  trials 
have  existed  for  many  years.  One  of  these  methods  favors 
this  kind  of  evidence  in  order  that  the  tribunal  which  is 
engaged  in  the  trial  of  the  accused  may  have  the  benefit  of 
the  light  to  be  derived  from  a  record  of  his  whole  past  life, 
his  tendencies,  his  nature,  his  associates,  his  practices,  and,  in 
fine,  all  the  facts  which  go  to  make  up  the  life  of  a  human 
being.  This  is  the  method  which  is  pursued  in  France,  and 
it  is  claimed  that  entire  justice  is  more  apt  to  be  done  where 
such  course  is  pursued  than  where  it  is  omitted.  The  com- 
mon law  of  England,  however,  has  adopted  another  and,  so 
far  as  the  party  accused  is  concerned,  a  much  more  merci- 
ful doctrine.  By  that  law  the  criminal  is  to  be  presumed 
innocent  until  his  guilt  is  made  to  appear,  beyond  a  reason- 
able doubt,  to  a  jury  of  12  men.  In  order  to  prove  his 
guilt  it  is  not  permitted  to  show  his  former  character  or  to 
prove  his  guilt  of  other  crimes,  merely  for  the  purpose  of 
raising  a  presumption  that  he  who  would  commit  them  would 
be  more  apt  to  commit  the  crime  in  question.  In  People  v. 
Sharp  (107  N.  Y.  427)  the  doctrine  is  dwelt  upon  and  the 
cases  upon  the  subject  collected. 

Evidence,  however,  which  is  relevant  to  the  issue  by  tend- 
ing, for  example,  directly  to  explain  or  characterize  the  act 
which  is  in  question  on  a  criminal  trial  has  never  been  held 
incompetent  or  inadmissible  because  it  also  tended  to,  or  did, 
prove  the  accused  guilty  of  another  crime.  We  think  the 
evidence  in  question  comes  under  this  latter  rule.  It  was 
received  by  the  learned  trial  judge  upon  the  question  of  the 
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intention  and  deliberation  of  the  defendant  in  firing  tlie  sliot 
at  the  deceased.  The  evidence  admitted,  together  with  other 
evidence,  shows  the  defendant  highly  interested  in  the  election 
of  his  friend  for  alderman,  and  it  also  shows  that  for  the  pur- 
pose of  furthering  such  election  he  arms  himself  with  a  pistol 
in  order  to  overcome  possible,  if  not  expected,  opposition, 
associates  with  himself  several  others,  and  they,  acting  together, 
secure  the  services  of  a  number  of  men  whom  they  conduct 
and  direct  to  the  various  polling  places  for  the  purpose  of 
depositing  their  illegal  ballots.  It  shows  that  these  leaders 
were  provided  with  pistols  and  were  ready  to  overcome  even 
armed  opposition,  which,  in  the  nature  of  things,  they  must 
have  foreseen  might  be  the  accompaniment  of  their  work.  It 
shows  them  at  the  third  district  polling  place  two  or  three 
times  before  they  finally  made  the  attempt  to  work  in  their 
fraudulent  and  illegal  ballots,  and  they  saw  there  was  a  crowd 
of  citizens  there  with  whom  it  might  be  dangerous  to  come  in 
conflict  for  the  purpose  of  accomplishing  their  object.  With 
this  knowledge  the  defendant  and  his  companions  neverthe- 
less come  to  the  third  district  polls  for  the  last  time  and  there 
make  the  attempt  to  liave  their  repeaters  vote.  In  the  course 
and  by  reason  of  carrying  out  this  "  repeating  "  plan,  which 
could  only  have  been  adopted  to  further  the  accomplishment 
of  the  main  design  to  secure  by  any  means  the  election  of 
Dunlop,  an  affray  commences  which  the  defendant  had  neces- 
sarily foreseen  was  probable  and  which  he  would  seem  to 
have  been  prepared  for.  The  jury  might  judge  his  actions 
from  that  moment  as  those  of  a  man  who  had  deliberated 
upon  if  not  planned  the  disturbance  which  arose,  and  such 
actions  the  jury  might  say  were  not  those  of  a  man  suddenly 
confronted  with  excitement  and  danger,  but  of  one  who 
having  foreseen  the  commencement  of  the  affray  was  prepared 
to  act  during  its  continuance  with  calmness  and  deliberation. 
Evidence  which  thus  plainly  tends  to  show  that  the  affray 
must  naturally  have  been  regarded  as  probable  and  calculated 
upon  by  the  defendant,  tends  also  to  show  directly  the  dehb- 
erate  character  of  the  act   of   defendant  in  firing  the  shot 
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which  killed  the^deceaaed ;  it  tended  to  show  as  against  the 
defendant  that  the  disturbance  itself  was  not  an  ordinary  elec- 
tion affray  growing  out  of  a  sudden  and* unpremeditated  dis- 
pute between  men  whose  feelings  had  become  wrought  up  to 
a  high  state  of  nervous  excitement  which  was  quickly  fol- 
lowed by  a  resort  to  personal  violence  and  which  culminated 
in  the  use  of  a  deadly  weapon  in  a  moment  of  uncontrollable 
passion.  On  the  contrary,  the  evidence  in  question  tends  to 
render  clear,  to  strengthen  and  to  free  from  doubt  the  ques- 
tion as  to  the  state  of  the  defendant's  mind  in  regard  to  cool- 
ness and  deliberation  at  the  very  time  when  he  aimed  the  shot 
which  killed  the  deceased ;  it  tends  to  show  that  the  act  was 
deliberate  and  that  in  its  perpetration  the  defendant  was 
guilty  of  murder  in  the  first  degree.  What  took  place  at  the 
caucus  in  February  preceding  the  election  w^as  drawn  from 
the  defendant  within  the  proper  limits  of  a  cross-examination 
and  was  competent  as  an  examination  of  any  witness  for  the 
purpose  of  bearing  upon  his  credibility  and  his  interest.  No 
crime  was  proven  there,  and  none  was  asserted  as  against  Shea, 
the  defendant.  It  showed  the  great  interest  he  took  in  the 
success  of  his  friend  Dunlop  from  the  commencement  of  the 
contest  down  to  the  murder  of  Ross.  Upon  the  ground 
which  has  thus  been  stated  and  for  the  purpose  mentioned  we 
are  clear  the  evidence  objected  to  as  to  repeating  was  admis- 
sible, and  the  defendant's  exception  thereto  is  without  merit. 
Sixth,  The  defendant's  counsel  moved  for  a  new  trial  after 
his  conviction,  and,  among  other  grounds,  specified  the  failure 
of  the  prosecution  to  indorse  on  the  indictment  the  names  of 
all  the  witnesses  called  and  examined  before  the  grand  jury. 
It  appears  that  the  names  of  two  witnesses  who  were  called 
before  the  grand  jury  were  omitted  from  the  indorsement  of 
names  on  the  indictment,  all  the  other  names  being  there. 
How  the  names  happened  to  be  omitted  was  not  explained. 
Section  271  of  the  Code  of  Criminal  Procedure  directs  that 
the  names  of  the  witnesses  examined  before  the  grand  jury 
must  be  indorsed  upon  the  indictment  before  it  is  presented 
to  the  court.     If  not  so  indorsed,  the  court  must,  upon  the 
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wr  Ae  aiv]:'-*id:n,  ;kgv->:ir.::-;T  tl.:it  it  might, 
eireumscances^  be  gn>imd  f..»r  the  granting 
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thereof,  and  that  this  court  might  review  the  determination 
of  the  trial  court. 

This  completes  the  review  of  the  questions  which  were 
prominently  brought  to  our  attention  on  the  argument.  We 
have  looked  at  the  other  questions  raised  by  the  numerous 
exceptions  of  the  counsel  for  the  defendant  upon  the  trial^ 
and  also  the  other  grounds  for  reversing  the  conviction  which 
are  set  forth  in  the  proceedings  subsequent  to  the  verdict. 
We  find  nothing  in  them  to  warrant  us  in  disturbing  the  judg- 
ment of  the  court  below. 

The   record   which  we  now  close   contains  a  melancholy 
instance  of  the  results  of  idleness  and  bad  companions  upo 
a  young    man.     This  defendant  and  many  of  his   associate 
had  no  steady  employment,  and,   apparently,  had  no  desii 
for  it.     They   themselves   concocted   and  entered  upon  the 
plan  of  electing  their  candidate  by  fraudulent  votes,  and  they 
pursued  it  as  if  it  were  a  fair,  decent  and  honest  object.     It 
does  not  appear,  nor  is  it  important,  to  know  to  what  political 
party  the  defendant  ostensibly  belonged.     Sucli  men  have  no 
politics.     As  the  soldiers  of  fortune  of  a  bygone  age  fought, 
80  these   repeaters  vote  for  the  candidate  who  pays  them. 
They  are  neither  Democrats   nor  E-epublicans,  but  are  the 
enemies  of  law  and  order  at  all  times  and  under  all  circum- 
stances.    The  crime  is  one  against  self-government,  against 
republican  institutions,  against  freedom  itself. 

Government  by  the  people  cannot  long  exist  if  practices 
sudi  as  this  record  discloses  are  continued.  We  cannot,  and 
we  do  not,  for  one  moment  believe  that  there  are  prominent 
public  or  party  men  of  either  political  party  who  countenance  or 
who  would  sustain  these  modes  of  conducting  an  election,  other- 
wise we  should  despair  of  the  republic.  The  defendant  and 
his  companions  seem  to  have  been  alone  in  their  methods  and 
to  have  proceeded  in  a  manner  evincing  the  most  entire  dis- 
regard of  every  principle  of  law.  We  feel,  therefore,  that 
unless  our  institutions  are  to  become  a  farce,  and  elections  ar€ 
to  represent  a  combination  of  force  and  fraud,  such  practices 
as  are  now  spoken  of  must  be  stamped  out  by  the  most  vigor- 
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oils  and  active  legal  meabares  and  by  the  co-operation  of  all 
political  parties.  The  repeater  is  the  modern  pirate,  an  enemy 
of  organized  and  civilized  society,  and  it  is  the  duty  of  all 
men  of  all  parties  to  assist  the  officers  of  the  law  in  the  prompt 
punishment  of  the  guilty.  The  importance  of  the  subject 
cannot  be  overestimated,  but  this  is  not  the  occasion  to 
enlarge  upon  it.  Viewing  this  case  in  all  its  aspects  we  feel 
that  there  is  nothing  for  this  court  to  do  other  than  to  affirm 
the  judgment,  and  it  is  affirmed  accordingly. 

All  concur. 

Judgment  affirmed. 

147    104| 

JL64  212]  The  People  of  the  State  of  New   York,  Respondent,  v, 

Daniel     W.      Powers,     Individually     and    as    Trustee, 
Impleaded,  etc..  Appellant. 

Will  —  Trust  for  Charitable  Purposes — Failure  to  Designate 
Bekeficiart.  The  will  of  a  testotrix,  who  died  in  1882,  gave,  bequeathed 
ttnd  devised  unto  one  D.  W.  P.  a  portion  of  her  estate,  accompanied  with 
the  following  words :  ''This  gift  and  devise  is  made  upon  the  trust  and 
confidence  reposed  in  the  said  D.  W.  P.,  that  he  will  dispose  of  the  said 
property  among  the  charitable  and  benevolent  institutions  or  corporations 
in  the  city  of  Rochester  as  he  shall  choose,  and  such  sums  and  proportions 
iis  he  shall  deem  proper."  Held  —  considering  the  provisions  of  the 
will  under  the  law  as  it  existed  at  the  death  of  the  testatrix  and,  conse- 
quently, not  affected  by  chapter  701  of  Laws  of  1893,  and  assuming  that 
''  the  testatrix  undertook  to  create  a  trust,  and  that  "benevolent"  as  here 

used  was  intended  to  mean  "qharitable"  —  that  the  trust  attempted  to 
be  created  was  unenforceable,  for  the  reason  of  a  failure  to  designate  a 
beneficiary,  or  to  designate  or  describe  a  class  or  kind  of  beneficiary  to 
whom  distribution  was  practicable,  or  that  could  with  reasonable  cer- 
tainty be  identified  Und  ascertained. 
People  V.  Powers  (88  Hun,  449),  reversed. 

(Argued  June  4,  1895 ;  decided  October  8,  1895.) 

Appeal  from  an  interlocutory  judgment  of  the  General 
Term  of  the  Supreme  Court  in  the  fifth  judicial  department, 
3ntered  upon  an  order  made  October  2, 1894,  which  affirmed 
an  interlocutory  judgment  of  the  Special  Term  overruling 
defendant's  demurrer  to  the  complaint. 
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The  action  was  brought  against  Daniel  W.  Powers,  per- 
fionally  and  as  executor  of,  and  trustee  under,  the  will  of 
Martha  Dunlap,  deceased,  and  the  following  corporations: 
Tlie  Rochester  City  Hospital,  the  Rochester  Home  for  the 
Friendless,  the  Industrial  School  of  Rochester,  the  Rochester 
Orphan  Asylum  and  tlie  Rochester  Female  Charitable  Society. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Oeorge  F.  Danforth  for  appellant.  The  plaintiffs  do  not 
make  a  case  which  entitles  them  to  any  relief.  {People  v. 
Simonsan,  126  K  Y.  304 ;  Zevi/  v.  Levy,  33  N.  Y.  97 ;  Zaw- 
rence  v.  Cook,  104  N.  Y.  632 ;  Phillips  v.  Phillips^  112  K 
Y.  197;  Hiker  v.  Cornwall,  113  N.  Y.  115 ;  In  re  IngersoU, 
131  K  Y.  573 ;  Warren  v.  Bates,  98  Mass.  274.)  If  a  trust 
can  be  spelled  out  of  the  words  of  the  twelfth  clause  of  the 
will  it  is  void  for  indefiniteness  and  uncertainty.  (  White  v. 
Howard,  46  N.  Y.  144 ;  Williams  on  Exrs.  638 ;  Demarest 
V.  Osborne,  140  N.  Y.  43  ;  In  re  Jannan,  L.  R.  (8  Ch.  Div.) 
584 ;  3  Leigh,  457 ;  Levy  v.  Levy,  33  N.  Y.  97 ;  Dashill  v. 
Atty.'Gen.,  5  H.  &  J.  400;  Perry  on  Trusts,  §  709 ;  Salston- 
stall  V.  Saunders,  11  Allen,  446  ;  Bascom  v.  Alhertson,  34  N". 
Y.  584 ;  People  v.  Simonson,  126  N.  Y.  307 ;  1  Greenl.  on 
Ev.  §  6 ;  Gordon  v.  Tiverdy,  74  Ala.  232 ;  StaU  v.  Weiss,  76 
Wis.  177 ;  Robertson  v.  Bullions,  11  N.  Y.  248 ;  Hassan  v. 
City  of  Rochester,  67  N.  Y.  525  ;  Kerr  v.  Dougherty,  79  N. 
Y.  327 ;  IS^arris  v.>  Thompson,  19  N.  J.  307 ;  Kennedy  v. 
Hoy,  105  K  Y.  137  ;  Morice  v.  Bishop,  9  Ves.  399  ;  Power 
V.  Cassidy,  76  N.  Y.  602 ;  Prichard  v,  Thompson,  95  N.  Y. 
76 ;  In  re  O'Ha/ra,  95  N.  Y.  493 ;  Holland  v.  Alcock,  108 
N.  Y.  312 ;  Fosdi<^k  v.  Town  of  Hempstead,  125  K  Y.  592 ; 
Fairchild  v.  Edson,  77  Hun,  298.)  The  action  cannot  be 
maintained  in  the  name  of  the  People  by  the  attorney-gen- 
eral. {People  V.  Ingersoll,  58  N.  Y.  1 ;  Code  Civ.  Pro. 
§§  1781,  1782.) 

Theodarfi  Bacon  for  respondent.  The  objection  that  there 
is  a  defect  of  parties  is  untenable.    (Code  Civ.  Pro.  §  498 ; 

14 
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Hillman  v.  HlUman^  14:  How.  Pr.  456,  460 ;  Newbould  v. 
Warrin,  14  Abb.  Pr.  80;  Anderton  v.  Wolf,  41  Hun,  571.) 
The  objection  that  the  provision  in  the  will,  if  any,  in  favor 
of  benevolent  or  charitable  corporations  is  void  because  made 
within  two  months  of  the  death  of  the  testatrix  is  without 
force.  {Ilollh  V.  D,  T.  Sem,,  95  N.  T.  166.)  The  will  of 
Martha  Dunlap,  by  its  twelfth  clause,  establishes  an  enforci- 
ble  trust  in  favor  of  "  the  charitable  and  benevolent  institu- 
tions or  corporations  in  the  city  of  Rochester,"  or  of  some  one 
or  more  of  them,  to  be  determined  in  the  first  instance  by  the 
reasonable  discretion  of  the  trustee.  {Power  v.  Cdssidy,  79 
N.  Y.  602 ;  WiUiams  v.  Williams,  8  N.  T.  578 ;  Owens  v. 
Mis.  Society y  14  N.  Y.  408 ;  Atty.-Geii.  v.  Syderjin,  1  Vern. 
224;  Atty.'Gen,  v.  Hichna/n,  2  Eq.  Cas.  Abr.  193;  In  re 
O'Hara,  95  N.  Y.  403 ;  Gumlle  v.  Pfluger,  62  How.  Pr. 
118;  Prichard  v.  Thompson,  95  N.  Y.  76;  Ready,  WUr 
Hams,  125  N.  Y.  560 ;  Lawrence  v.  Cooke,  104  N.  Y.  632 ; 
Phillips  v.  Phillips,  112  N.  Y.  197 ;  Warner  v.  Bates,  98 
Mass.  274 ;  Malim  v.  Keigldey,  2  Ves.  Jr.  529 ;  In  re  Kele- 
7na7i,  126  N.  Y.  73 ;  Colton  v.  Colton,  127  U.  S.  300 ;  Picker 
V.  Zeo,  133  N.  Y.  519 ;  Holland  v.  Alcock,  108  N.  Y.  312; 
Bull  V.  Bull,  8  Conn.  47 ;  2  Pom.  Eq.  Juris.  §§  1025,  1026 ; 
Fairchild  v.  Edson,  77  Him,  298.)  In  default  of  such  action 
on  the  part  either  of  Powers  liimself,  who  has  expressly 
repudiated  the  trust,  denied  any  obligation  to  the  charities, 
and  refused  to  make  any  distribution  ;  who,  having  succeeded, 
by  a  process  pointed  out  in  the  complaint,  to  all  the  rights  of 
the  next  of  kin  of  Martha  Dunlap,  has  never  filed  any  inven- 
tory or  appraisal  of  the  estate,  or  rendered  any  account  of  it ; 
in  default  also  of  action  on  the  part  of  the  charities  interested, 
of  several  of  which  the  defendant  Powers  is  trustee  and 
president,  the  People  of  the  state,  as  sovereign  and  suc- 
ceeding to  the  rights  and  duties  of  the  English  Crown, 
are  entitled  to  see  to  it  that  this  public  trust  is  enforced, 
and  rightly  bring  their,  action  in  their  Supreme  Court 
for  that  purpose.  (Code  Civ.  Pro.  §  217 ;  Laws  of  1893, 
chap.  701;   8  Black.  Comm.  427 ;   1  Spence  Eq.  Juris.  589; 


1S95.3  People  v.  Powers.  107 

K.  Y.  Rep.]  Opinion  of  the  Court,  per  Haiqht,  J. 

2    Story's   Eq.  Juris.   §§   1162,   1191;    3   Pom.   Eq.   Juris. 

§  1096;    Atty.-Gen.  v.  Smart,  1   Yes.    72;    Atty,-Oen,  v. 

JeaneSj  1  Atk.  355;   Atty.'Gen,  v.  WhiUley,  11  Ves.  241; 

Atty,-Gen,  v.  Brereton^  2  Yes.  425  ;  ParTcer  v.  May,  5  Cush. 

336;  AUy.-Gen,  v.  Johnson,  Amb.  190;  Atty.-Gen,  v.  Mid- 

dUtofi,  2  Yes.  327 ;  2  Perry  on  Trusts,  §§  694,  744 ;  Atty,- 

Gen,  V.  Harrow,  2  Yes.  551 ;  Atty.-Gen.  v.  Dixie,  13  Yes. 

519 ;  Atty.-Gen.  v.  Stephens,  3  M.  &  K.  347 ;  Atty.-Gen.  v. 

Stamford,  2  Swans.  591 ;  Atty.-Gen.  v.  Newbury,  3  M.  &K. 

647 ;  Atty.-Gen.  v.  Gleg,  1  Atk.  356 ;  Jackson  v.  Phillips, 

14  Allen,   539;   Atty.-Gen.  v.    Garrison,   101   Mass.   223; 

Ot/yew^  V.  JifV^.  Society,  14  N.  Y.  380  ;  Atty.-Gen.  v.  JT".  //w. 

Co.,  2  Johns.  Ch.  371 ;  People  v.  Miner,  2  Lans.  396 ;  People 

V.   IngersoU,  58  K  Y.  14 ;  PeopU  v.  Z^i^?^,  117  N.  Y.  175  j 

CA/zr.  Cor.  V.  Sutton,  2  Atk.  400,  406.)     We  have  chosen  to 

present  the  argument  in  support  of  the  riglit  of  the  People, 

through  their  attorney-general,  to  proceed  in  enforcement  of 

this  charitable  trust,  upon  the  dereliction  of  those  specially 

charged  with  that  duty,  by  reference  to  general  principles 

and  to  the  repeated  declarations  of  English  and  New  York 

courts.     But  apart  from  principle  and  judicial  decisions  there 

is  ample  and  express  statutory  authority  for  maintaining  this 

action.     (Code  Civ.  Pro.  §§  1781,  1804 ,'  People  v.  Ballard, 

134  N.  Y.  269 ;  Gildersleeve  v.  lister,  68  Hun,  532.) 

Haight,  J.  This  action  was  brought  to  compel  the  defend- 
ant Powers  to  account  for  the  estate  of  Martha  Dunlap  in  his 
hands,  and  that  he,  as  executor  and  trustee,  be  adjudged  to 
pay  over  to  the  five  defendant  corporations,  and  to  such  others 
as  may  come  in  and  duly  establish  their  claims,  all  the  estate 
which,  upon  such  accounting,  shall  be  found  applicable  thereto 
under  the  provisions  of  the  will  of  Martha  Dunlap,  etc.  Powers 
interposed  a  demurrer  to  the  complaint  upon  the  grounds,  first, 
that  the  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  and,  second,  that  there  is  a  defect  of  parties 
because  it  is  not  alleged  that  "  all  the  charitable  and  benevo- 
lent institutions  or  corporations  in  the  city  of  Rochester,'' 
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referred  to  in  the  complaint,  are  plaintiffs  or  defendants  in  the 
action. 

It  appears  from  the  complaint  that  Martha  Dunlap  died 
on  the  15tli  day  of  May,  1882,  at  tlie  city  of  Rochester,  leav- 
ing an  estate  of  real  and  personal  property  amounting  to 
$100,000;  that  on  the  22d  day  of  March,  1882,  she  made 
her  last  will  and  testament,  in  and  by  which  she  bequeathed 
certain  specific  legacies  to  certain  persons  named,  and  created 
a  trust  for  the  benefit  of  her  sisters,  Mary  Dunlap  and 
Nancy  Dunlap,  during  their  fives,  and  then,  by  the  12th 
clause  of  the  will,  provided  as  follows :  "  I  give,  bequeath 
and  devise  unto  Daniel  W.  Powers,  of  Rochester,  N.  Y., 
all  the  property  given  and  devised  by  the  11th  clause  of 
this  will  which  shall  remain  after  the  execution  and  termi- 
nation of  the  said  trust  at  the  death  of  the  said  Nancy  and 
Mary  Dunlap.  This  gift  and  devise  is  made  upon  the  trust 
and  confidence  reposed  in  the  said  Daniel  W.  Powers,  that  he 
will  dispose  of  the  said  property  among  the  charitable  and 
benevolent  institutions  or  corpomtions  in  the  city  of  Rochester 
as  he  shall  choose,  and  such  sums  and  proportions  as  he  shall 
deem  proper. "^  Upon  her  death  the  will  was  duly  admitted 
to  probate  by  the  surrogate  of  Monroe  county  as  a  will  of 
real  and  personal  property,  and  letters  testamentary  were 
issued  to  Powers.  Mary  Dunlap  and  Nancy  Dunlap  have 
since  died.  It  is  alleged  that  each  of  the  five  corporations  are 
domestic  corporations  organized  and  incorporated  tinder  the 
laws  of  the  state  of  New  York  for  charitable  and  benevolent 
purposes,  located  in  the  city  of  Rochester;  that  Powers  had 
neglected  and  refused  to  distribute  the  estate  of  Martha  Dun- 
lap or  any  part  thereof  among  them,  and  that  notwithstanding 
such  neglect  and  refusal,  the  defendant  corporations  liave 
hitherto  neglected  or  refused  to  institute  any  proceedings  in 
the  Surrogate's  Court  of  Monroe  county  or  elsewhere  for  the 
establishment  and  enforcement  of  the  trust. 

For  the  purposes  of  this  case  we  shall  assume  that  the  tes- 
tatrix in  and  by  the  12th  clause  of  her  will  undertook  to  create 
a  trust,  and  that  she  had  no  intention  of  devising  or  bequeath- 
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ing  any  part  of  her  estate  to  Powers  individually.  The 
question  is  thus  presented  as  to  whether  the  trust  is  enf  orcible, 
or  void  for  indefiniteness.  In  the  consideration  of  this  ques- 
tion certain  general  principles  must  be  borne  in  mind.  The 
provisions  of  the  will  must  be  considered  as  of  the  time  of  the 
testatrix's  death,  and  under  the  law  as  it  then  existed.  The 
Law  of  1893,  chapter  701,  has  no  application,  for  it  was  not 
within  the  province  or  power  of  the  legislature  to  change 
vested  rights  of  persons  or  parties  in  property.  {White  v. 
Howard,  46  N.  Y.  144;  Dammert  v.  08hor7iy  140  id.  43.) 
Charitable  uses  are  not  exempt  from  the  provisions  of  the 
statute  abolishing  uses  and  trusts  except  such  as  are  author- 
ized thereby.  (1 E.  S.  p.  727,  §45.)  The  system  of  charitable 
uses  as  recognized  in  England  prior  to  the  Revolution, 
together  with  the  cy  pres  doctrine  available  to  give  effect  to 
trusts  for  charitable  uses  without  any  definite  beneficiary  has 
no  application  in  the  law  of  this  state.  {Bascom  v.  Albert- 
8&n,  34  N.  Y.  584  ;  Holmes  v.  Mead,  52  id.  332 ;  Holland  v. 
AlcocJc,  108  id.  312 ;  Tilden  v.  Green,  130  id.  29, 45,  67 ; 
Fosdich  V.  Town  of  Hempstead,  125  id.  581.)  When  a  donee 
of  a  power  has  been  given  a  discretion  to  exercise  it  for  the 
benefit  of  others  he  must  exercise  the  discretion,  and  its  exe- 
cution cannot  be  delegated  to  others,  and  in  case  he,  for  any 
reason,  fails  to'  exercise  the  discretion  and  the  power  falls  upon 
the  court  for  execution,  the  court  distributes  equally  among 
the  whole  class  in  which  the  donee  was  authorized  to  exer- 
cise  his  discretion.  (1  R.  S.  734,  §  100  ;  Hoey  v.  Kenny^ 
25  Barb.  396-399 ;  CrooTce  v.  Co,  of  Kings,  97  N.  Y.  421- 
453.)  The  fact  that  the  trustee  is  competent  and  willing  to 
execute  the  trust  does  not  validate  it,  for  the  validity  or 
invalidity  of  the  trust  cannot  depend  on  the  will  of  the 
trustee.  And  in  order  to  create  a  valid  trust,  there  must 
lie  a  beneficiary  designated.  It  may  not  be  necessary  to 
name  him.  It  will  be  suflicient  if  he  is  so  designated  or 
described  that  he  can  be  identified.  But  where  the  gift  to 
a  charitable  nse  is  so  indefinite  as  to  be  incapable  of  being 
executed  by  a  judicial  decree,  the  gift  is  void.     {Holland  v. 
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Alcoch,  108  N.  Y.  312 ;  Holmes  v.  Mead^  52  id.  332 ;  Prichn 
ard  V.  Thompson^  95  id.  76  ;  Head  v.  WUHams^  125  id.  560 ; 
Levy  V.  Levy^  33  id.  97.) 

As  we  have  seen,  the  trust  is  that  Powers  will  dispose  of 
the  property  among  "  the  charitable  and  benevolent  institu- 
tions or  corporations  in  the  city  of  Rochester  as  he  shall  choose 
and  such  sums  and  proportions  as  he  shall  deem  proper." 
Charity  means  one  thing,  benevolence  quite  another.  Benev- 
olence includes  all  acts  or  gifts  prompted  by  good  will  or  kind 
feelings,  and  may  be  entirely  independent  of  any  thought  or 
intention  of  charity.  The  recipient  or  beneficiary  may  be 
well-to-do  and  in  no  need  of  charity.  In  England,  under  the 
law  of  charitable  uses,  bequests  for  charity  have  been  sus- 
tained, whilst  benevolent  gifts  without  a  designated  bene- 
ficiary have  been  held  to  be  too  indefinite,  and,  therefore, 
void.  {Norris  v.  Thomaan^s  Extr,^  19  N.  J.  Eq.  307.)  It  is 
urged,  however,  that  the  word  "  benevolent "  as  used  in  this  will 
is  coupled  with  the  word  "  charitable,"  and  that  the  institution, 
or  institutions  intended  as  beneficiaries  must  be  both  charitable 
and  benevolent ;  in  other  words,  that  benevolent  as  here  used 
was  intended  to  mean  charitable.  This  view,  we  think,  we 
may  properly  adopt.  Powers  was  then  required  to  dispose  of 
the  property  among  the  charitable  institutions  or  corporations 
in  the  city  of  Kochester,  either  or  both,  or  exercise  his  discre- 
tion in  selecting  from  them.  We  tliink  we  may  take  judicial 
notice  that  in  the  prominent  cities  of  our  state  there  are 
numerous  organized  charities  that  are  not  incorporated  as  well 
as  those  that  are  incorporated.  What  are  they  ?  City  hos- 
pitals, homes  for  the  friendless,  industrial  schools,  orphan, 
asylums,  aged  female  societies  and  children's  homes,  are  com- 
mon names  in  every  city  with  which  we  are  familiar.  Again, 
we  have  charities  connected  with  nearly  every  religious  denomi- 
nation and  church.  Many  schools  are  supported  by  charity. 
Then  come  the  social  societies,  the  Masons,  the  Odd  Fellows, 
the  Knights  of  Pythias  and  numerous  others,  all  incorpo- 
rated and  maintaining  institutions  of  charity.  Then  there  are 
the  benevolent  associations,  the  Ancient  Order  of  United 
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Workmen,  Supreme  Tent  of  the  Knights  of  the  Maccabees  of 
the  World,  the  Benevolent  and  Protective  Order  of  Elks  and 
numerous  others  of  like  character,  organized  for  the  purpose  of 
affording  relief  to  a  member  or  his  family  under  certain  con- 
tingencies, charitable  in  nature.  Then,  if  we  leave  the  list  of 
corporations  and  enter  the  field  of  unincorporated  institutions, 
we  will  find  the  King's  Daughters,  the  Willing  Workers  and 
the  sewing  societies  in  nearly  every  circle  and  society.  It 
will,  thus,  readily  be  seen  that  the  including  of  all  of  the 
charitable  institutions  of  a  large  city,  both  corporate  and  unin- 
corporated, as  the  beneficiaries  of  the  fund,  was  probably  never 
contemplated  or  intended  by  the  testatrix,  and  so  including 
them  would  devolve  duties  upon  the  court  which  could  only 
be  discharged  with  the  greatest  difficulty,  if  capable  of  execu- 
tion at  all. 

The  Special  and  General  Terms  appear  to  have  considered 
the  case  of  Power  v.  Cassidy  (79  N.  Y.  602)  as  controlling 
in  the  support  of  tlie  trust.  In  that  case  the  bequest  was :  "  I 
give  to  my  executors,  to  be  divided  by  them  among  such 
Eoman  Catholic  charities,  institutions,  schools  or  churches  in 
the  city  of  New  York,  as  a  majqfity  of  my  executrix  and 
executors  shall  decide,  and  in  such  proportion  as  they  may 
think  proper."  It  does  not  appear  to  us  that  the  two  cases 
are  parallel,  or  that  the  decision  in  one  should  control  the 
other.  The  beneficiaries  in  each  case  are  limited  in  locality 
to  a  single  city.  In  this  respect  only  are  the  cases  parallel. 
The  Koman  Catholic  is  a  well-known  religious  denomination 
whose  societies  cover  a  goodly  portion  of  the  civilized  part  of 
the  globe.  The  territory  is  divided  into  dioceses.  It  main- 
tains churches,  schools,  institutions  and  charities  in  each  dio- 
cese, which  are  under  the  control  and  management  of  a  bishop. 
The  Catholic  charitable  institutions,  schools  and  churches  in  a 
city  are,  therefore,  substantially  under  the  charge  and  man- 
agement of  one  man.  They  constitute  a  limited  and  well- 
defined  class  by  themselves,  as  distinguished  from  all  other 
religious  or  denominational  societies,  and  are  easily  known  and 
readily  ascertained.    It  was  upon  this  ground,  and  for  this  rea- 
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son,  the  bequest  in  that  case  was  sustained.  That  case  was 
considered  to  be  upon  the  border  line,  and  in  sustaining  the 
bequest  the  court  felt  tliat  it  was  going  to  the  extreme  limit 
of  the  rule,  and,  on  several  occasions  since,  it  has  taken  the 
opportunity  to  say  that  the  rule  would  not  be  extended  beyond 
the  facts  of  that  case.  In  the  will  under  consideration  very 
different  facts  are  presented.  There  is  no  limitation  by  class 
or  kind ;  the  only  limitation,  as  we  have  seen,  is  as  to  locality. 
Roman  Catholic  charities,  institutions,  schools,  etc.,  are  included 
with  like  institutions  of  every  other  denomination.  Neither 
are  the  beneficiaries  limited  to  religious  denominations,  for  all 
kinds  and  classes  of  charities,  religious  or  otherwise,  are 
included. 

In  the  L&oy  case  {supra)  a  testator  devised  a  farm,  together 
with  the  residue  of  his  real  and  personal  property,  to  the  peo- 
ple of  the  United  States,  or  such  persons  as  Congress  should 
appoint  to  receive  it  in  trust  for  the  purpose  of  establishing  and 
maintaining  on  the  farm  so  devised  an  agricultural  school  for 
the  purpose  of  educating  children  of  warrant  officers  of  the. 
United  States  navy,  whoso  fathers  were  dead,  as  practical  farm- 
ers ;  that  if  the  United  States  refused  to  accept  the  bequest, 
he  devised  the  same  to  the  people  of  the  state  of  Virginia  for 
a  like  purpose,  and  if  the  legislature  of  Virginia  declined  to 
accept  the  trust  he  then  gave  it  to  certain  Hebrew  societies, 
naming  them,  in  New  York,  Philadelphia  and  Richmond,  with 
directions  for  them  to  carry  out  the  trust  for  the  benefit  of  the 
children  of  such  societien  who  were  between  the  ages  of  12 
and  16  years  whose  lathers  were  dead,  etc.  It  was  held  that 
the  bequest  was  too  indefinite  to  be  valid.  Wright,  J.,  in 
delivering  the  opinion  of  the  court,  says  with  regard  to  the 
trust  to  the  Hebrew  societies :  "  It  is  so  utterly  vague  and 
indefinite  that  it  could  not  be  executed  in  the  English  chan- 
cery without  invoking  its  cy  pres  power,  a  power  in  case  of 
charity,  as  has  been  held  by  this  court,  having  no  existence  in 
the  jurisprudence  of  this  state." 

In  Holmes  v.  Mead  {supra)  a  certain  parcel  of  land  was 
devised  to  Mead  and  others  to  have  and  to  hold  the  same  dur- 
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ing  the  lifetime  of  two  pei-sons,  naming  them,  and  the  Bur- 
vivor  of  them,  upon  a  trust  that  the  same  should  be  used  as 
a  place  of  pubhc  worship  for  the  performance  of  rehgious 
offices  according  to  the  doctrine  and  discipline  of  the  Protes- 
tant Episcopal  church  in  the  United  States  of  America,  and 
upon  the  death  of  the  longest  liver  of  the  two  persons  named 
then  to  convey  the  same  to  any  trustee  who  may  be  author- 
ized by  any  act  of  the  legislature  of  the  state  to  take  and  hold 
snch  church  and  premises  as  a  place  of  public  worship,  and  in 
case  no  such  act  of  the  legislature  is  .then  in  force,  to  convey 
the  same  to  the  rector,  wardens  and  vestrymen  of  St.  Mary's 
Church,  Beach  wood,  if  such  church  shall  be  incorporated  under 
any  act  of  the  legislature,  and  if  there  be  no  such  incorpora- 
tion then  the  said  premises  to  go  to  his  heirs.  $5,000  was 
also  bequeathed  to  the  trustees  to  be  invested  and  the  income 
thereof  paid  annually  for  the  support  of  the  rector  for  the 
time  being  of  St.  Mary's  Church,  or  for  the  support  of  the 
clergyman  of  the  Protestant  Episcopal  church  employed  as  a 
missionary,  or  otherwise,  and  who  shall  officiate  therein,  with 
the  principal  and  income  to  be  paid  and  transferred  or  dis- 
posed of  in  like  manner  as  the  lot  of  land  devised  to  the  trus- 
tees is  directed  to  be  conveyed  or  disposed  of.  It  was  held 
that  the  trust  was  invalid  and  could  not  be  executed. 

In  Prichard  v.  Thompson  (95  N.  Y.  76)  the  testator 
bequeathed  to  his  executors  the  sum  of  $150,000  upon  the 
trust  that  they  shall  distribute  and  apply  the  same  "  to  such 
charitable  and  educational  uses  and  in  such  manner  as  shall 
be  specified  and  directed  in  a  codicil."  He  then  declared 
that  it  was  his  purpose  to  prepare  a  codicil  without  unneces- 
sary delay,  and  provided  that  in  case  a  codicil  should  not  be 
executed,  that  then  the  bequest  was  "  upon  trust  to  distribute 
the  sum  of  $150,000  to  and  among  such  incorporated  societies 
organized  under  the  laws  of  the  state  of  New  York  or  the 
state  of  Maryland,  having  law^ful  authority  to  receive  and 
lold  funds  upon  permanent  trust  for  charitable  and  educa- 
tioual  OSes  as  my  said  executors,  the  survivor,  or  survivors  of 
them  shall  select  for  that  purpose  and  in  such  several  sums, 
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not  exceeding  in  any  case  the  amonnt  that  such  incorporated 
body  is  empowered  by  law  to  take  and  hold  upon  the  use 
aforesaid  as  they,  my  executors,  the  survivor  or  survivors  of 
them,  shall  determine."  He  died  without  making  a  codicil. 
It  was  held  that  the  gift  was  too  indefinite  to  be  capable  of 
being  executed  by  a  judicial  decree ;  that  where  a  bequest 
•embraces  unknown  beneficiaries  to  an  unlimited  extent  so  as  to 
Tender  it  almost  impossible  to  ascertain  their  number  or  char- 
acter, it  cannot  be  carried  into  effect.  Milleb,  J.,  in  deliver- 
ing the  opinion  of  the  court,  speaking  of  the  executors,  says : 
*'  If  they  are  unable,  or  for  any  reason  fail  to  perform,  it  is 
diflScult  to  see  how  a  court  of  equity  could  enforce  a  perform- 
ance. It  could  not  well  control  their  discretion  or  exercise  the 
power  conferred  in  their  place  and  stead,  or  of  the  survivors  or 
survivor  of  either  of  them.  If  they  refuse  to  execute  it,  or  the 
power  remains  unexecuted,  it  is  not  apparent  how  the  court 
could  make  a  selection,  from  the  extensive  range  of  societies 
referred  to,  of  those  that  should  receive  the  bequest,  or 
of  the  proportion  in  which  it  should  be  divided.  Neither 
could  the  court  select  individuals  to  perform  a  duty 
devolving  upon  the  trustees,  who  are  selected  no  doubt 
by  reason  of  personal  confidence  in  their  judgment, 
and  their  capacity  for  the  task  imposed.  Another  dif- 
ficulty presents  itself  as  an  obstacle  in  carrying  out 
the  trust  in  question.  The  beneficiaries  referred  to,  consisting 
of  every  corporation  within  two  states  of  the  character  named 
in  the  will,  would  be  almost  innumerable  and  none  of  them 
could  claim  that  any  specific  portion  of  the  bequest  belonged 
to  them.  Until  selected  by  the  trustees  tliey  would  have  no 
such  interest  as  would  give'  them  a  standing  to  compel  an 
enforcement  of  the  bequest.  It  is  a  well-settled  and  estal> 
lished  rule  that,  where  a  gift  to  a  charitable  use  is  so  indefinite 
as  to  be  incapable  of  being  executed  by  a  judicial  decree,  the 
representative  of  the  donor  must  prevail  over  the  charity." 
Again,  he  says  :  "  Here  no  class  is  designated,  and  as  we  have 
already  intimated,  if  a  court  of  equity  should  be  called  upon, 
or  assume  to  take  upon  itself  the  responsibility  of  carrying 
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into  effect  the  bequest  of  the  testator,  it  would  be  obliged  to 
bestow  upon  every  charitable  and  educational  institution 
within  the  two  states  named  a  portion  of  the  fund  in  ques- 
tion. This  would  be  a  matter  of  great  diflSculty  if  not  imprac- 
ticability, and  would  inevitably  lead  to  serious  embarrassment 
in  the  discharge  of  the  duty  of  disposing  of  the  fund  in  ques- 
tion. In  such  a  contingency  it  would  seem  to  be  reasonable 
that  the  fund  should  be  equally  divided  among  all  the  institu- 
tions named,  and  thus  the  right  of  selection  which  was 
intrusted  in  the  judgment,  good  sense  and  kindly  feelings  of 
the  executors  as  a  matter  of  personal  confidence  would  be  of 
no  avail." 

In  HoUand  v.  Aloock  (108  N.  T.  312)  the  bequest  was  to 
-executors  in  trust' to  be  applied  by  them  for  the  purpose  of 
baving  prayers  offered  in  a  Koman  Catholic  church,  to  be  by 
them  selected,  for  the  repose  of  the  soul  of  the  testator  and 
the  souls  of  his  family,  and  also  the  souls  of  all  others  who 
may  be  in  purgatory.  It  was  held  that  the  trust  attempted  to 
be  created  was  invalid ;  that  there  was  no  beneficiary  in  exist- 
ence who  could  demand  the  execution  of  the  trust. 

In  Read  v.  Williams  (125  N.  Y.  560)  the  bequest  was  to 
such  charitable  institutions  and  in  such  proportions  as  the 
executors  by,  and  with  the  advice  of  the  testatrix's  friend, 
Eev.  John  Hall,  D.  D.,  shall  choose  and  designate.  After  the 
death  of  the  testatrix  the  executors,  with  the  advice  of  Hall, 
made  a  written  designation  of  certain  incorporated  charitable 
institutions  to  take  the  bequest.  It  was  held  that  under  the 
language  used  the  charitable  institutions  of  the  whole  world 
capable  of  taking  by  devise  or  bequest  were  eligible,  and  that 
it  was  not  such  a  trust  as  could  be  carried  into  execution  by 
the  court,  and  it  was,  therefore,  void. 

In  Fosdick  v.  Town  of  Hempstead  (125  N.  Y.  581)  the 

bequest  was  to  the  town  to  keep  as  a  fund  for  the  support  of 

'  ^he  poor  of  the  town.     It  was   held  that  the  bequest  was 

indefinite  and  invalid  for  a  want  of  an  ascertained  beneficiary, 

the  poor  of  the  town  being  too  general. 

In  the  Tilden  case  (130  N.  Y.  29)  the  bequest  was  to  exec- 
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uiors  in  trust,  authorizing  them  upon  the  organization  of  the 
Tilden  Trust  to  convey  or  apply  to  the  use  of  the  same  his- 
residuary  estate,  or  so  much  thereof  as  they  may  deem  expe- 
dient, but  in  case  such  institution  should  not  be  incorporated, 
or  if  for  any  cause  or  reason  the  executors  shall  deem  it 
inexpedient  to  convey  the  residuary  estate  or  any  part 
thereof,  or  to  apply  the  same  or  any  part  thereof  to  such 
institution,  he  authorized  his  executors  and  trustees  to  apply 
the  rest,  residue  and  remainder  to  such  charitable,  educa- 
tional and  scientific  purposes  as  in  the  judgment  of  the  exec- 
utors and  trustees  will  render  the  rest,  residue  and  remainder 
of  his  pro])erty  most  widely  and  substantially  beneficial  to  the 
interests  of  mankind.  It  was  held  that  no  property  had  been 
devised  or  bequeathed  to  the  Tilden  Trust ;  that  the  payment 
of  any  sum  to  it  was  left  discretionary  with  the  executors  and 
trustees ;  that  it  was  connected  with  and  could  not  be  sep- 
arated from  the  concluding  clause  directing  them  to  dispose 
of  the  estate  to  such  charitable,  educational  and  scientific  pur- 
poses as  in  their  judgment  would  m^st  widely  and  substan- 
tially benefit  the  interests  of  mankind,  and  that  the  provision 
was  too  vague  and  indefinite  to  be  capable  of  execution. 

Applying  the  rule  of  these  cases  to  that  under  considerar 
tion,  it  appears  to  us  that  the  conclusion  is  inevitable  that  the 
trust  attempted  to  be  created  is  unenforceable,  for  the  reason 
of  a  failure  to  designate  a  beneficiary,  or  to  designate  or 
describe  a  class  or  kind  of  beneficiary  to  whom  distribution  is 
practicable,  or  that  can  with  reasonable  certainty  be  identified 
and  ascertained. 

Upon  the  argument  it  was  contended  that  the  attorney- 
general  or  the  people  had  no  standing  in  court  to  enforce  a 
trust  for  the  benefit  of  others,  but  the  view  taken  by  us  with 
reference  to  the  validity  of  the  trust  renders  it  unnecessary  to 
consider  this  question. 

The  interlocutory  judgment  should  be  reversed  and  the 
demurrer  sustained,  with  costs. 

All  concur. 

Judgment  accordingly. 
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Statement  of  case. 


In  the  Matter  of  the  Application  of  Peter  J.  Garvey, 
Eespondent,  to  Strike  from  the  List  of  Eegistry  of  Voters 
of  the  Second  Election  District  of  the  Thirteeth  Afserably 
District  in  the  City  of  New  York,  the  Names  of  John  Nbil- 
80N  Barky  et  al.,  Appellants. 

1.  Elections  —  Residence  of  Voter  —  Seminary  Students,  Under 
the  provision  of  the  Constitution  of  the  state  of  New  York  (Art.  2,  §  8), 
to  the  effect  that  for  the  purpose  of  voting  a  residence  cannot  be  gained 
or  lost  by  rieason  of  presence  or  absence  while  a  student  of  any  seminary 
of  learning,  it  is  essential,  to  entitle  a  student  whose  legal  residence  has 
been  previously  elsewhere,  to  vote  in  the  election  district  in  which  the 
seminary  is  situated,  that  the  intent  to  change  his  legal  residence  be  mani- 
fested by  acts  which  are  indepenaent  of  his  presence  as  a  student  in  the 
new  locality. 

2.  Theological  Students — RssmENCE.  The  rule  requiring  proof  of 
change  of  legal  residence  by  acts  independent  of  the  presence  of  the 
stodent  in  the  seminary,  Iield,  to  be  controlling  in  the  determination  of 
the  right  to  registration,  in  the  election  district  in  which  the  seminary  is 
situated,  of  certain  students  of  the  General  Theological  Seminary  of  the 
Episcopal  Church,  in  New  York  city,  living  in  one  of  the  seminary 
buildings. 

Reported  below,  84  Hun,  611. 

(Argued  June  3,  1895;  decided  October  8,  1896.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  February  28, 1895, 
which  affirmed  an  order  of  the  Special  Term  striking  from 
the  registry  list  of  voters  in  the  city  of  New  York  the  names, 
among  others,  of  the  appellants,  John  Neilson  Barry,  Henry 
Mesier,  George  Gunnell,  Jr.,  and  Thomas  Henry  Yardley. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

George  F,  Canfield  and  WillUwi  IL  Arnoux  for  appel- 
lants. Under  the  Constitution  of  this  state,  the  appellants 
were  entitled  to  vote  in  the  second  election  district  of  the 
tliirteenth  assembly  district  in  New  York  county,  having  been 
inhabitants  of  the  state  of  New  York  and  residents  in  said 
county  and  election  district  for  the  periods  required  by  the 
Constitution.     (Const.  N.  Y.  art.  2,  §  1 ;  Jacobs'  Law  of  Domi- 
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cUe,  §§  Y9-84,  91-93,  100,  133,  185-187 ;  Putnam  v.  John. 
sen,  10  Mass.  488 ;  Frost  v.  BrisUn,  19  Wend.  11 ;  Mayor^ 
etc..  V.  Genet,  4  Hun,  489 :  I>uj>wj  v.  Wurtz,  53  N.  Y.  556.) 
The  appellants  were  not,  under  section  3  of  article  2  of  the 
Constitution,  prohibited  from  exercising  the  right  of  suffrage 
which  was  vested  in  them  by  section  1  of  the  said  article. 
(Const.  N.  Y.  art.  2,  §  3 ;  /n-  r^  Ward,  29  Abb.  CN,  C]  187 ; 
Ames  V.  Duryea^  6  Lans.  155 ;  Berry  v.  Wilcox,  62  N.  W. 
Eep.  249 ;  Stl/oey  v.  L%nd^ay^  107  N.  T.  55 ;  People  y.  Cadyy 
143  K  Y,  100 .)' 

FramMin  Bien  and  P.  T.  S^mhaJl  for  respondent.  The 
boarding  house  at  which  these  appellants  reside,  being  within 
the  seminary  grounds  (it  not  appearing  to  the  contrary,  that 
in  order  to  avail  themselves  of  such  boarding  house,  they  must 
be  students  at  the  seminary),  and  it  being  conceded  that  these 
appellants  are  and  each  of  them  is  a  student  at  the  theolog- 
ical seminary,  they  come  within  the  prohibition  of  the  Con- 
stitution which  prevents  them  from  gaining  a  residence  at 
such  seminary.  (Const  N.  Y.  art.  2,  §  3;  Chichester  v. 
Inspectors  of  Election,  N.  Y.  L.  J.  Nov.  2,  1892 ;  Kronr- 
miller  v.  Toplitz^  N.  Y.  L.  J.  Oct.  27,  1891 ;  People  ex  rd. 
V.  Board  of  Injectors,  N.  Y.  L.  J.  Oct.  26^  1892.) 

Babtlett,  J.  This  is  an  appeal  from  an  order  of  the  Gen- 
eral Term,  first  department,  affirming  an  order  of  the  Special 
Term,  made  on  the  23rd  day  of  November.  1894,  striking  from 
the  registry  list  of  voters  in  the  city  of  New  York  the  names, 
among  others^  of  the  appellants,  John  Neilson  Barry,  Henry 
Mesier,  George  Gunnell,  Jr.,  and  Thomas  Henry  Yardley. 

The  question  as  to  where  students  of  any  seminary -of  learn- 
ing in  the  city  of  New  York  are  entitled  to  vote  lias  given 
rise  to  much  litigation  and,  not  unfrequently,  led  to  unseemly 
proceedings  on  the  days  of  registration  and  election. 

Before  considering  the  cases  of  the  present  appellants,  it  is 
proper  to  call  attention  to  the  rule  laid  down  by  this  court  in 


1895.]  Matteb  op  Gabvey.  119 

N.  Y.  Rep.]         Opinion  of  the  Court,  per  Bartlbtt,  J. 

the  Matter  of  Goodman  (146  K  Y.  284),  where  Judge  Finch 
wrote  the  opinion. 

In  that  case  it  was  conceded  that  Sainton,  the  appellant, 
was  a  resident  of  the  state  and  of  the  county  and  entitled  to 
vote  in  the  city  of  New  York,  but  it  was  denied  that  he 
acquired  any  right  to  vote  in  the  election  district  in  which  the 
seminary,  which  he  entered  and  in  which  he  took  rooms,  was 
situated.  It  was  admitted  that  he  could  have  registered  in 
another  district,  which  was  his  residence  prior  to  his  removal 
to  the  seminary,  and  would  have  been  a  qualified  voter  there, 
and,  as  Judge  Finch  puts  it,  "  the  precise  contention  being 
that  he  did  not  lose  his  residence  there  by  removing  to  the 
seminary,  nor  gain  a  new  residence  in  the  seminary  district  by 
his  presence  in  it  as  a  student." 

This  contention  was  upheld  and  the  order  affirmed  declar- 
ing the  appellant  to  be  a  voter  in  the  district  where  he  last 
resided  prior  to  his  removal  to  the  seminary. 

Judge  Finch,  in  his  opinion,  further  says : 

"  We  do  not  mean  to  say  that  a  voter  may  not  change  his 
legal  residence  into  a  new  district  in  spite  of  the  fact  that  he 
becomes  a  student  in  an  institution  of  learning  therein,  but 
the  facts  to  establish  such  a  change  must  be  wholly  independ- 
ent and  outside  of  liis  presence  in  the  new  district  as  a  student, 
and  should  be  very  clear  and  convincing  to  overcome  the 
natural  presumption.  In  the  present  case  there  were  no  such 
facts.  Presumably  rooms  in  the  seminary  rented  to  students 
are  to  be  occupied  only  during  the  prescribed  period  of  study, 
and  not  permanently  as  a  residence,  and  there  was  nothing 
before  the  court  to  show  any  change  of  residence  beyond  the 
temporary  presence  at  the  institution  for  the  prescribed  period 
of  study.  This  construction  obeys  literally  the  constitutional 
mandate,  and  does  not  necessarily  disfranchise  a  single  citizen. 
It  merely  recognizes  and  applies  the  admitted  truth,  acted 
upon  at  every  election,  that  the  voting  residence  may  be  in 
one  place  and  the  actual  abode  in  another.  Usually,  perhaps 
always,  the  voting  residence  remains  unchanged  until  a  new 
residence  is  actually  acquired,  but  there  can  be  no  such  acqui- 
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sition  merely  by  an  abode  as  a  student  in  an  institution  of 
learning.  Something  else,  beyond  that  fact  and  wholly  inde- 
pendent of  it,  must  occur  to  effect  the  change.  The  intention 
to  change  is  not  alone  sufficient.  It  must  exist,  but  must  con- 
cur with  and  be  manifested  by  resultant  acts  which  are  inde- 
pendent of  the  presence  as  a  student  in  the  new  locality." 

In  the  light  of  this  rule  we  will  consider  separately  the 
cases  of  these  appellants,  as  each  presents  its  own  peculiar  facts. 

Article  two,  section  three,  of  the  Constitution  of  this  state, 
SB  it  existed  in  November,  1894,  and  exists  now,  reads  as  fol- 
lows in  regard  to  the  question  under  examination,  viz. : 

"  For  the  purpose  of  voting  no  person  shall  be  deemed  to 
have  gained  or  lost  a  residence,  by  reason  of  his  presence  or 
absence,  while  employed  in  the  service  of  the  United  States^ 
*     *     *    nor  while  a  student  of  any  seminary  of  learning." 

It  will  be  observed  that  the  Constitution  explicitly  provides 
that  residence  cannot  be  gained  or  lost  by  reason  of  presence 
or  absence  of  a  student  of  any  seminary  of  learning. 

It  is,  therefore,  in  harmony  with  this  provision  to  require 
that  the  intent  to  change  the  legal  residence  must  be  mani- 
fested by  acts  which  are  independent  of  the  alleged  voter's 
presence  as  a  student  in  the  new  locality. 

The  appellant  John  Neilson  Barry  made  affidavit  on  the 
16th  day  of  November,  1894,  that  two  years  before  that  time 
he  moved  to  the  city  of  New  York  with  the  intent  and  pur- 
pose of  making  that  place  his  permanent  residence ;  that  he 
went  at  once  to  No.  175  Ninth  avenue  where  he  took  up  his 
residence,  it  being  a  part  of  the  property  of  the  General 
Theological  Seminary  of  the  Episcopal  Church,  and  entered 
upon  his  course  as  a  student. 

Barry  went  to  the  city  of  New  York  from  the  state  of  Vir- 
ginia, where  he  had  resided  and  voted,  and  on  the  19th  of 
November,  1892,  he  addressed  the  registrar  of  Warrenton, 
Ta.,  a  letter,  in  which  he  notified  him  that  he  had  changed 
his  residence  to  the  city  of  New  York  and  that  his  name 
eliould  no  longer  remain  on  the  list  of  registered  voters  and 
requested  him  to  take  it  off. 
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On  the  same  day  he  addressed  a  letter  to  Bishop  Henry  C. 
Potter  of  the  city  of  New  York,  in  which  he  said :  "  It  is  not 
my  intention  to  resume  my  legal  residence  there  "  (Warrenton), 
"or  at  any  other  place  in  Virginia.  On  the  contrary,  ray 
intention  is  to  reside  and  vote  in  New  York  —  clearly  my 
legal  residence  is  not  at  Warrenton,  Virginia.  As  to  my  actual 
residence,  if  the  term  as  used  in  the  canon  has  any  different 
meaning  from  the  term  legal  residence,  1  consider  that  I  am 
in  point  of  fact  an  actual  resident  of  New  York  city.  My 
ecclesiastical  residence  is  here,  my  legal  residence  is  here,  and 
I  am  actually  living  here  without  any  present  intention  of 
assuming  a  residence  legal,  ecclesiastical,  or  actual,  any  where 
else.  *  *  *  Hoping  tliat  this  statement  of  facts  will 
satisfy  you  as  to  my  being  a  resident  of  this  diocese,  and  that 
you  will  receive  me  as  a  postulant,  I  am,"  etc. 

It  wiU  be  observed  that  these  letters  were  written  immedi- 
ately after  the  general  election  of  1892,  and  relate  to  tlie 
ecclesiastical  status  of  Barry  and  his  right  to  be  received  as  a 
postulant  by  reason  of  his  residence  in  the  diocese  of  New 
York. 

We  think  Barry's  case  clearly  discloses  the  intent  to  change 
his  legal  residence  by  acts  which  were  independent  of  his  pres- 
ence as  a  student  in  the  seminary ;  there  was  a  full  compli- 
ance with  the  rule  laid  down  in  the  Goodman  case,  and  it  fol- 
lows that  Barry's  name  was  improperly  stricken  from  the  reg- 
istry list. 

The  appellant  Henry  Mesier  made  an  affidavit  which  dis- 
closed the  following  facts,  among  others,  viz.:  He  had  resided 
in  the  city  of  New  York  since  October,  1889,  and  from 
November,  1892,  to  May,  1893,  he  lived  in  a  boarding  house 
at  No.  52  West  21st  street  in  the  city  of  New  York; 
in  the  summer  of  1893  he  spent  his  vacation  on  Long  Island, 
and  the  following  September  he  entered  the  General  Theo- 
logical Seminary  as  a  student  and  took  a  room  in  the  seminary 
building.  No.  175  Ninth  avenue,  and  entered  at  once  upon  his 
studies.  Mesier  swears  that  his  intention  to  remain  in  New 
York  is  not  conditioned  upon  or  limited  to  the  duration  of 
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the  seminary  course  which  he  is  pursuing,  nor  is  he  required 
to  give  up  his  residence  at  the  seminary  at  the  termination  of 
such  course,  but  that  he  can  occupy  his  room  indefinitely  so 
long  as  he  finds  it  convenient  to  pursue  the  study  of 
theology. 

Under  the  rule  laid  down  in  the  Goodman  case  Mesier  did 
not  lose  his  residence  at  No.  52  West  21st  street,  his  last  place 
of  residence  before  entering  the  seminary,  and  he  has  at  all 
times  been  legally  entitled  to  register  and  vote  in  the  election 
district  in  which  that  house  is  situated. 

The  order  appealed  from  in  his  case  must  be  affirmed. 

The  appellant  George  Gunnell,  Jr.,  places  before  us  the 
following  material  facts,  viz. :  He  was  a  resident  of  Pennsyl- 
vania, but  in  1887  he  came  to  this  state  to  attend  Hobart  Col- 
lege at  Geneva;  in  1891  he  settled  in  the  town  of  Sodus 
Centre,  in  this  state,  with  the  purpose  and  intent  of  becom- 
ing a  resident  of  that  town ;  in  September,  1892,  he  entered 
the  General  Theological  Seminary  in  the  city  of  New  York 
as  a  student  and  occupied  a  room  at  No.  175  Ninth  avenue ; 
while  a  student  he  engaged  in  the  business  of  bookselling  and 
was  a  lay  reader  in  the  Church  of  the  Heavenly  Rest ;  he  is 
not  obliged  to  give  up  his  room  at  the  seminary  at  the  termi- 
nation of  his  present  course  of  study,  and  it  is  his  intent  to 
take  up  his  residence  in  the  seminary. 

We  do  not  think  these  facte  are  sufficient,  in  connection 
with  the  sworn  intent,  to  establish  a  change  of  residence  from 
the  town  of  Sodus  Centre  to  the  seminary  building  in  the  city 
of  New  York.  The  facts  that  Gunnell  sold  books  and  was  a 
lay  reader  are  incidental  to  his  course  as  a  theological  student ; 
no  acts  independent  of  his  presence  in  the  seminary  as  a  stu- 
dent are  disclosed. 

We  think  Gunnell  during  his  course  as  a  student  at  the 
seminary  remains  a  resident  of  the  town  of  Sodus  Centre  and 
is  entitled  to  vote  there  precisely  as  if  he  was  employed  in  the 
military  service  of  the  United  States  and  stationed  at  some 
frontier  post. 

The  order  appealed  from  y\  his  case  must  be  affirmed.   ' 
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The  appellant  Thomas  Henry  Tardley  relies  upon  the  fol- 
lowing material  facts,  viz. :  He  was  living  with  his  mother  in 
Rhode  Island  in  1888  when  he  went  to  college  first  in  Con- 
necticnt,  then  in  Massachusetts,  and  again  in  Connecticut, 
where  he  remained  until  the  year  1892 ;  in  the  fall  of  1892 
he  entered  the  General  Theological  Seminary  in  the  city  of 
New  York  as  a  student,  occupying  a  room  at  No.  175  Ninth 
avenue,  in  the  seminary  building ;  his  occupation  is  student 
and  teacher,  and  he  can  keep  his  room  so  long  as  he  shall  find 
it  convenient  to  remain  there  for  the  purpose  of  studying 
theology;  his  intent  is  to  establish  his  residence  at  the 
seminary. 

We  do  not  think  there  are  acts  disclosed  independent  of 
Tardley's  presence  as  a  student  at  the  seminary  which  estab- 
lish his  legal  residence  there.  During  his  entire  college 
and  theological  course  he  has  remained,  in  contemplation  of 
law,  a  resident  of  Rhode  Island  at  his  mother's  home. 

The  order  appealed  from  in  his  case  must  be  affirmed. 

We  have  to  say  in  conclusion  that  unless  the  rule  laid  down 
m  the  GoodAuan  case  and  followed  in  the  case  at  bar  is  rigidly 
enforced  the  constitutional  provision  now  construed  will  be 
nullified. 

It  may  be  urged  that  the  enforcement  of  this  rule  will 
render  it  well  nigh  impossible  for  a  student  to  establish  a 
residence  in  a  seminary  of  learning,  but  the  veiy  obvious 
answer  is  that  the  letter  and  spirit  of  the  Constitution  con- 
template such  a  result ;  the  sojourn  of  the  student  is  assumed 
to  be  temporary,  and  the  law  preserves  to  him  his  former  resi- 
dence, notwithstanding  his  absence  therefrom. 

The  order  appealed  from  is  reversed  as  to  John  Neilson 
Barry,  with  costs,  and  aflirmed  as  to  Henry  Mesier,  George 
Gnnnell,  Jr.,  and  Thomas  Henry  Yardley,  with  costs. 

All  concur. 

Ordered  accordingly. 
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Luther  Kountze  et  al.,  Appellants,  v.  Edwabd  S.  T.  Ken- 
nedy, as  Executor,  Respondent. 

1.  Action  for  Deceit  —  Actual  Fraud.  Nothing  less  than  proof  of 
actual,  intentional  fraud,  as  distinguished  from  a  mere  breach  of  duty  or 
the  omission  to  use  due  care,  in  addition  to  proof  of  damage,  will  sustain 
an  action  for  deceit. 

2.  Action  FOR  Deceit — Misrepresentation.  The  misrepresentation 
upon  which  an  action  for  deceit  is  based  must  be  shown  not  only  to  have 
been  false  and  material,  but  it  must  also  be  shown  that  the  defendant 
when  he  made  it  knew  that  it  was  false,  or  not  knowing  whether  it  was 
true  or  false  and  not  caring  what  the  fact  might  be,  made  it  recklessly, 
paying  no  heed  to  the  injury  which  might  ensue. 

8.  Purchase  of  Corporate  Stock — Statement  of  Officer  to  Pro- 
posed Purchaser  —  Omission  of  Liabilities.  In  an  action  for  deceit 
in  inducing  plaintiffs  to  purchase  stock  and  bonds  of  a  manufactur- 
ing corporation,  which  failed  soon  after  the  purchase,  it  appeared  that 
the  plaintiffs  made  the  purchase  upon  the  application  of  the  defend- 
ant, who  was  the  president  of  the  company;  that  the  defendant,  after 
the  application  and  before  the  purchase,  furnished  the  plaintiffs,  at 
their  request,  with  a  written  statement  which  purported  to  contain  the 
entire  assets  and  liabilities  of  the  company,  but  from  which  there  was  in 
fact  omitted  a  claim  against  the  company  which  was  then  in  suit  and 
which  resulted  in  a  judgment  against  the  company  after  the  purchase. 
The  defendant  claimed  that  this  item  was  omitted  from  the  statement  for 
the  reason  that  the  company  was  advised  by  counsel  that  it  could  not  be 
made  liable  for  the  claim,  and  that  neither  the  company  nor  its  counsel 
regarded  the  claim  as  a  valid  obligation.  J3«W(Bartlett,  J.,  dissenting), 
that  if  the  non-disclosure  of  the  claim  was  attributable  to  an  honest  belief, 
upon  reasonable  grounds,  that  the  claim  was  not  valid  and  could  not  be 
enforced,  the  fraudulent  intent  was  lacking  and  the  charge  of  deceit 
failed. 

4.  CJoRPORATioN  —  Statement  of  Business — Personal  Knowledge 
OP  Officer.  The  written  statement  of  assets  and  liabilities  furnished  to 
the  plaintiffs  by  the  defendant,  i-elated  to  the  affairs  of  a  large  corpora- 
tion, widely  extended  and  having  agencies  in  a  large  number  of  cities 
throughout  the  country.  Hdd,  that  the  mere  facts  that  the  defendant 
was  president  of  the  corporation  and  that  he  furnished  the  statement  as  a 
statement  of  the  entire  assets  and  liabilities,  were  not  enough  of  them- 
selves to  warrant  the  inference  that  the  defendant  represented  that  the 
statement  was  true  of  his  own  knowledge. 

Reported  below,  72  Hun,  811. 

(Argued  April  19,  1895;  decided  October  8,  1895.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  October  13,  1893,  which  aflSrmed  a  judgment  in  favor 
of  defendant  entered  upon  the  report  of  a  referee. 

This  was  an  action  to  recover  damages  for  fraud  and  deceit 
alleged  to  have  been  practiced  by  John  P.  Kennedy,  by  which 
plaintiffs  claimed  to  have  been  induced  to  purchase  eertain 
bonds  and  stock  of  the  Howe  Machine  Company  from  that 
company.  The  action  was  originally  brought  against  John 
P.  Kennedy  He  died  before  this  appeal  was  taken,  and  his 
executor  was  substituted  as  defendant  in  his  stead. 

The  Howe  Machine  Company  was  a  corporation  organized 
under  the  laws  of  the  state  of  Connecticut,  having  its  prin- 
cipal place  of  business  at  Bridgeport,  in  that  state,  and  was 
engaged  for  many  years,  and  up  to  September  26, 1885,  in  the 
manufacture  of  sewing  machines. 

Wheeler  H.  Peckham  and  George  W,  Van  SlycJc  for  appel- 
lants. The  referee  erred  on  his  own  findings  of  fact  in  not 
giving  judgment  for  the  plaintiffs  in  some  amount.  {Arthur 
V.  Gri9vx>ld^  65  N.  Y.  400 ;  Bracket  v.  Oriawold^  112  N. 
T.467;  Phelpar,  Fw^A^t*,  50  N.  Y.  69 ;  Bennett  v.  Buchauy 
76  K.  Y.  386;  Z.  S.  iT.  Bank  v.  Butler  Colliery  Co,,  51 
Hnn,  63 ;  Schwmger  v.  Raymonds  38  N.  Y.  193 ;  Bonnell  v. 
Qriswold,  89  N.  Y.  122;  Patterson  v.  Kirkland,  34  Miss. 
423 ;  Nickley  v.  Thomas^  22  Barb.  652.)  The  referee  erred 
m  refusing  to  find,  as  requested,  "  that  the  said  representar 
tions  of  defendant  to  the  plaintiffs  were  so  made  as  to  convey 
the  impression  to  the  plaintiffs  that  the  defendant  had  actual 
knowledge  of  the  truth  thereof."  {Uuntington  v.  Attrill, 
118  N.  Y.  367;  Stone  v.  Denniiig,  4  Mete.  151 ;  F,  Co.  v. 
Moffait,  147  Mass.  403  ;  Litchfield  v.  Hutchinson^  117  Mass. 
195.)  The  opinion  of  the  General  Term  does  not  consider 
and  ignores  two  essential  and  controlling  points  in  the  case  : 
That  the  representation  of  the  defendant  is  as  of  knowledge,  and 
that  consequently  proof  or  finding  of  falsity  is  proof  or  finding 
of  knowledge.    That  as  to  the  liabilities  found  to  have  existed 
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it  was  the  duty  of  the  deiendant  to  disclose  them  ;  and  that  the 
finding  that  the  defendant  "  had  reasonable  cause  to  believe 
that  said  company  would  not  be  held  liable  on  said  claims" 
does  not  relieve  from  liabihty.  {Himtington  v.  AttrUl^  118  N". 
T.  367 ;  Barnes  v.  U,  P.  E.  Co.,  12  U.  S.  App.  1 ;  Duffany 
V.  Ferguson,  66  K  Y.  482;  22  Barb.  652;  Peek  v.  Gut- 
ney,  L.  K.  [6  H.  L.]  403 ;  Arkwright  v.  NewloU,  L.  K. 
[17  Ch.  D.]  317;  &miih  v.  Chadwick,  L.  R  [20  Ch.  D.] 
68  ;  Lee  v.  Jones,  17  C.  B.  [N.  S.]  506  ;  PhiUips  v.  Foxall, 
L.  E.  [7  Q.  B.]  679 ;  Devoe  v.  Brant,  53  N.  Y.  462 ;  Eothr 
miller  v.  Stein,  143  N.  Y.  581 ;  Brackett  v.  Griswold,  112 
N.  Y.  467 ;  Gross  v.  Devine,  46  Hun,  421 ;  Ward  v.  Wirncm, 
17  Wend.  193;  HaigU  v.  HaigU,  19  N.  Y.  464.) 

WiUia/tn  R,  Bronk  for  respondent.  There  is  no  conflict 
between  the  referee's  findings,  nor  did  he  err,  as  claimed  by 
appellants,  in  refusing  to  give  judgment  thereon  for  plaintiffs. 
{Redfidd  y.  Redfield,  110  N.  Y.  671 ;  Greeny.  Roworth,  113 
N.  Y.  462 ;  T.  N.  Bajik  v.  Parker,  130  N.  Y.  415 ;  Meyer  y. 
Amidon,  45  N.  Y.  169 ;  Oherlander  v.  Spiess,  45  N.  Y.  175 ; 
Kley  V.  HeaZy,  9  Misc.  Rep.  93 ;  McCarthy  v.  McCaHhy, 
143  N.  Y.  235 ;  Dibble  v.  Dimick,  143  N.  Y.  549.)  The 
referee  committed  no  error  in  refusing  to  find,  as  requested  by 
plaintiffs,  that  the  representations  of  the  defendant  were  so 
made  as  to  convey  the  impression  to  the  plaintiffs  that  the 
defendant  had  actual  knowledge  of  the  truth  thereof. 
{McCarthy  v.  McCarthy,  143  N.  Y.  235,  238 ;  Dibble  v. 
Dimick,  143  N.  Y.  549,  553  ;  Daly  v.  Wise,  132  K  Y.306; 
Marsh  V.  Falker,  40  N.  Y.  562;  Meyer  v.  Amidon,  45 
N.  Y.  169;  OberUnder  v.  /S;pt^«,  45  N.  Y.  175;  Chester 
V.  Comstock,  40  N.  Y.  576;  /S^i7^  v.  Little,  63  N.  Y. 
427 ;  Mclntyre  v.  ^-w^ZZ,  132  N.  Y.  192 ;  ConstaM  v.  R. 
University,  133  N.  Y.  640;  2  Pom.  Eq.  Juris.  §  884;  Cow- 
ley  V.  Smyth,  46  N.  J.  L.  380 ;  Wakeman  v.  Dalley,  51  N. 
Y.  27.)  The  statements  and  representations  made  were  in 
good  faith  beheved  to  be  true ;  Mr.  Kennedy  had  reasonable 
grounds  for  so  believing ;  and  they  were  in  fact  substantially 
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true.  {Smith  v.  Countryman,  30  N.  Y,  681;  Gordon  v. 
Butler,  105  U.  S.  553 ;  Simar  v.  Canaday,  53  N.  Y.  298 ; 
EUu  V.  AndreiDSy  55  N.  Y,  83 ;  Chrysler  v.  Comaday,  90 
N.  Y.  272,  279  ;  Vea%ey  v.  i>a<(?n,  3  Allen,  380  ;  Parlor  v. 
MouUon,  114  Mass.  100 ;  Holhrook  v.  Connor ^  60  Maine^ 
584;  Schumakery,  Mather,  133  IST,  Y.  590;  5.  1>.  Co.  v. 
/SiZt?a,  125  U.  S.  248;  Long  v.  TTarrm,  68  K  Y.  426; 
Slaughter  v.  Gerson,  13  Wall.  379 ;  5  Am.  &  Eng.  Ency.  of 
Law,  318,  327,  328,  331 ;  Cooper  v.  Harvey^  16  N.  Y.  Sirpp. 
660 ;  Poland  v.  Brovmell,  131  Mass.  138 ;  Nelson  v.  i>w^ 
t«^,  62  N.  Y.  645 ;  //.  W.  &  Co.  v.  H(ywe  M.  Co.,  54  Conn. 
394.)  Under  the  form  in  which  this  action  is  brought  it  is 
immaterial  whether  the  representations  made  were  entirely  and 
precisely  true  in  every  item  and  detail  or  not,  unless  it  is  also 
made  to  appear  (as  is  not  the  fact)  that  the  representations 
made  an  appreciable  diminution  of  the  value  of  the  plain- 
tifis'  bonds.  {Gould  v.  Cayuga  Co.  Bank,  86  N.  Y.  75 ;  99 
N.  Y.  333;  Bowen  v.  Mandeville.  95  N.  Y.  237 ;  VaU  v. 
Reynolds,  118  N.  Y.  297 ;  RothmiUer  v.  St^in,  143  N.  Y.  581 ; 
Deobold  V.  Opperman^  111  N.  Y.  531 ;  ITadden  v.  Griffin,  136 
Mass.  229;  Dawe  v.  Morris,  149  Mass.  192;  Mclntyre  v. 
Buell,  132  K  Y.  192 ;  Bigelow  on  Fraud,  628,  629 ;  Morse  v. 
Hutchins,  102  Mass.  439  ;  Williams  v.  MaFadden^  23  Fla.  143 ; 
If  either  in  the  kind  nor  degree  -of  their  proof  have  the  plain- 
tife  brought  their  case  within  the  rigid  requirements  of  an 
action  for  damages  for  fraud.  {Baird  v.  Mayor,  etc.,  96  N.  Y. 
492 ;  Morris  v.  Talcott,  96  N.  Y.  107 ;  Kerr  on -Fraud,  382, 384 ; 
Constant  v.  R.  University,  133  N.  Y.  640 ;  Brackett  v.  Gris- 
woU,  112  K  Y.  467 ;  S.  D.  Co.  v.  Silva,  125  U.  S.  248 ;  Oher- 
lander  v.  Spiess,  45  N.  Y.  177 ;  Meyer  v.  Ainidon,  45  N.  Y. 
169 ;  Marsh  v.  Falker,  40  N.  Y.  565, 573 ;  Chester  v.  Comstock, 
40  N.  Y.  576  ;  Duffany  v.  Ferguson,  66  N.  Y.  484 ;  Wahiman 
v.  BaJley,  51  N.  Y.  27 ;  Mclntyre  v.  ^?^ZZ,  132  N.  Y.  192  ; 
Daly  V.  Wise,  132  N.  Y.  306  ;  Kelly  v.  GouU,  19  N.  Y. 
Supp.  349  ;  141  N.  Y.  596  ;  Gaffney  v.  Burton,  12  How.  Pr. 
516,  518  ;  Cricoid  v.  Salin,  51  i^.  H.  167 ;  i?^r?«y  v.  Peck, 
L.  R.  [14  App.  Cas.]  337  ;  Lord  v.  Goddard,  13  How.  [U.  S.] 
198  ;  Morgan  v.  Skiddy,  62  N.  Y.  319 ;  Lefever  v.  Lefever, 
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30  N.  Y.  27  ;  Societa  Italiaiia  v.  Sulzer^  19  N.  Y.  Supp.  824 ; 
Kley  V.  Ilealy^  9  Misc.  Kep.  93.)  The  Howe  Machine  Com- 
pany was  solvent  at  the  time  the  statement  was  made,  and  the 
referee's  refusal  to  find  to  the  contrary  was  not  error.  {Rotk- 
miOer  v.  SUin,  143  N.  Y.  681 ;  McCa/rthy  v.  McCarthy,  148 
N.  Y.  235  ;  BibhU  v.  Dimick,  143  N.  Y.  549.)  The  admis- 
sion  of  evidence  showing  Mr.  Kennedy's  investments  in  the 
New  Howe  Machine  Company  was  competent.  {Cowley  v. 
Smyth,  46  N.  J.  L.  380 ;  Olerlander  v.  Spieas,  45  N.  Y.  179.) 
The  appellants'  criticism  and  analysis  of,  and  argument  made 
upon,  the  decision  and  opinion  of  the  court  below  are 
unfounded  and  fallacious  when  viewed  in  the  light  of  all  the 
findings  made  below.  The  court  will  not  presume  or  infer  a 
fact  or  finding,  even  to  support  a  judgment,  where  the  referee 
has  expressly  refused  to  make  such  finding.  {Meyer  v.  Ami- 
don,  45  N.  Y.  169,  171.) 

Andrews,  Ch.  J.  The  plaintiffs  on  this  appeal  are  met  by 
the  serious  difficulty  that  the  finding  of  the  referee,  affirmed 
by  the  General  Term,  exonerated  the  defendant's  testator 
from  the  charge  of  fraud  in  making  the  representations  upon 
which  the  plaintiffs  relied  in  purchasing  the  bonds  and  stock 
of  the  Howe  Machine  Company.  If  this  finding  has  support 
in  the  evidence  it  ends  all  controversy  upon  the  merits  here, 
because,  although  it  was  found  that  the  statement  of  the 
liabilities  of  the  company  presented  by  Kennedy  to  the  plain- 
tiffs, upon  the  faith  of  which  the  purchase  was  made,  was  grossly- 
inaccurate,  and  largely  understated  the  actual  liabilities  of  the 
company,  novertheless,"  if  Kennedy  believed  the  statement  to 
be  a  true  exhibit  of  the  affairs  of  the  company  and  was  guilty 
of  no  dishonesty,  the  action  must  fail.  The  principle  stated 
by  Croke,  J.  (3  Bui.  95),  in  respect  to  actions  for  damages 
for  deceit,  that  "  fraud  without  damage,  or  damage  without 
fraud,  gives  no  cause  of  action,  but  when  these  two  concur 
an  action  lies,"  has  ever  since  been  recognized  as  the  true 
rule  governing  the  subject.  The  cases  are  numerous.  The 
principle  has  been  obscured  by  the  use  by  judges  of  the  phrase 
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"  legal  fraud/'  which  has  sometimes  been  interpreted  as  mean- 
ing fraud  by  construction,  and  as  indicating  that  something 
less  than  actual  fraud  may  sustain  an  action  for  deceit.  The 
gravamen  of  the  action  is  actual  fraud,  and  nothing  less  will 
sustain  it.  The  representation  upon  which  it  is  based  must  be 
shown  not  only  to  have  been  false  and  material,  but  that  the 
defendant  when  he  made  it  knew  that  it  was  false,  or  not 
knowing  whether  it  was  true  or  false  and  not  caring  what  the 
fact  might  be,  made  it  recklessly,  paying  no  heed  to  the  injury 
which  might  ensue.  Misjudgment,  however  gross,  or  want  of 
caution,  however  marked,  is  not  fraud.  Intentional  fraud,  as 
distinguished  from  a  mere  breach  of  duty  or  the  omission  to 
use  due  care,  is  an  essential  factor  in  an  action  for  deceit.  The 
man  who  intentionally  deceives  another  to  his  injury  should 
be  legally  responsible  for  the  consequences.  But  if  through 
inattention,  want  of  judgment,  reliance  upon  information 
which  a  wiser  man  might  not  credit,  misconception  of  the  facts 
or  of  his  moral  obligation  to  inquire,  he  makes  a  representa- 
tion designed  to  influence  tlie  conduct  of  another,  and  upon 
which  the  other  acts  to  his  prejudice,  yet,  if  the  misrepresenta- 
tion was  honestly  made,  believing  it  to  be  true,  whatever  other 
liability  he  may  incur  he  cannot  be  made  liable  in  an  action  for 
deceit.  The  law  affords  remedies  for  the  consequences  of 
innocent  misrepresentation.  A  contract  induced  thereby 
may,  in  many  cases,  be  avoided,  and  the  equitable  powers 
of  courts  are  frequently  interposed  for  the  rescission  of 
contracts  or  transactions  based  upon  mistake  or  innocent 
misrepresentation.  While  the  common-law  action  of  deceit 
furnislies  a  remedy  for  fraud  which  ought  to  be  preserved,  we 
think  it  should  be  kept  within  its  ancient  limits,  and  should  not 
by  construction  be  extended  to  embrace  dealings  which,  how- 
ever unfortunate  they  may  have  proved  to  one  of  the  parties, 
were  not  induced  by  actual  intentional  fraud  on  the  part  of 
the  other.  We  have  referred  to  a  representation  made  with- 
out knowing  whether  it  was  true  or  false,  and  where  the  party 
making  it  was  indifferent  whether  it  was  true  or  false,  as  suf- 
ficient to  sustain  the  action  if  the  representation  was  in  fact 
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untrue.  The  making  of  a  representation  to  influence  the  con- 
duct of  the  person  to  whom  it  is  made,  carries  with  it  an  assur- 
ance, necessarily  implied  from  the  situation,  of  the  belief  of 
the  party  making  it  in  the  truth  of  the  aflirmation.  As  was 
said  by  Maule,  J.,  in  Evans  v.  Edmonds  (13  C.  B.  777),  "he 
takes  upon  himself  to  warrant  his  own  belie|  of  the  truth  of 
that  he  asserts,  and  a  man  who  makes  a  representation  which 
he  neither  knows  nor  cares  whether  it  is  true  or  not,  can  have 
no  real  belief  in  the  truth  of  what  he  asserts,  and  is  justly 
guilty  of  deception."  So,  also,  it  has  been  held  that  one  who 
falsely  asserts  a  material  fact,  susceptible  of  accurate  knowl- 
edge to  be  true  of  his  own  knowledge,  and  thereby  induces 
another  to  act  upon  the  fact  represented  to  his  prejudice  com- 
mits a  fraud  which  will  sustain  an  action  for  deceit.  This  is 
not  an  exception  to,  but  an  application  of  the  principle  that 
actual  fraud  must  be  shown  to  sustain  such  an  action.  The 
purpose  of  the  party  asserting  his  personal  knowledge  is  to 
induce  belief  in  the  fact  represented,  and  if  he  has  no  knowl- 
edge, and  the  fact  is  one  upon  which  special  knowledge  can 
be  predicated,  the  inference  of  fraudulent  intent  in  the  absence 
of  explanation  naturally  results.  "We  shall  refer  to  the  sub- 
ject again  when  we  come  to  consider  one  of  the  points  made 
by  the  plaintiffs. 

In  the  present  case  the  plaintiffs  invested  more  than 
$100,000  in  the  bon^  and  stock  of  the  Howe  Machine  Com- 
pany in  April,  1884,  and  the  company  went  into  the  hands  of 
a  receiver  in  the  fall  of  1SS5,  and  the  plaintiffs  practically  lost 
their  wliole  investment.  They  purchased  upon  the  applica- 
tion of  Kennedy,  who  was  ])resident  of  the  corporation,  and 
the  statement  of  assets  and  liabilities  furnished  l)y  Kennedy  at 
their  request  after  the  application  and  before  the  j^urchase, 
showed  that  the  assets,  real  and  personal,  as  valued  in  the 
statement,  exceeded  one  million  dollars,  and  that  the  liabilities 
were  five  hundred  thousand  dollars.  And  the  referee  found 
that  the  statement  was  presented  by  Kennedy  as  a  statement 
of  the  entire  assets  and  liabilities.  The  voluminous  record 
before  us  is  taken  up  to  a  large  extent  with  the  evidence  on 
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the  one  side  to  show  the  untruthfulness  of  the  statement  both 
ss  respects  the  assets  and  liabilities,  and  of  circumstances  which 
as  was  claimed  tended  to  establish  that  the  defendant's  testa- 
tor knew  of  its  falsity  when  he  presented  it  to  the  plaintijSfs, 
and  on  the  other  side  with  evidence  in  rebuttal  and  by  way  of 
explanation  of  the  discrepancies  between  the  value  of  the 
assets  as  given  in  the  statement  and  what  was  realized  there- 
from, and  between  the  actual  liabilities  and  the  liabilities  as 
represented,  and  also  evidence  bearing  upon  the  good  faith  of 
the  defendant's  testator  in  making  the  representation.  The 
evidence  was  taken  before  an  intelligent  and  able  referee,  and 
we  are  satisfied  that  his  conclusion  that  the  defendant's  testa- 
tor acted  in  good  faith,  and  that  the  statement,  although  in 
material  respects  untrue,  was  believed  by  him  to  be  true,  is 
supported  by  evidence.  The  facts  were  fully  considered  in 
the  opinion  of  the  General  Term,  and  a  recapitulation  here  to 
any  considerable  extent  is  unneces6ar3^ 

Tlie  learned  counsel  for  the  plaintiifs  insists  that  the  omis- 
sion from  the  statement  of  liabilities  of  the  claim  against  the 
Howe  Machine  Company  in  favor  of  the  Credit  Company, 
Limited,  of  England,  was  upon  the  undisputed  facts  a  fraudu- 
lent concealment.  The  claim  originated  in  or  prior  to  1878, 
and  was  based  on  acceptances  alleged  to  have  been  ixiade  by 
the  Howe  Machine  Company  of  drafts  drawn  by  one  Stock- 
well  upon  the  company,  accepted  by  his  brother,  the  secre- 
tary and  treasurer,  in  the  name  of  the  company.  It  seems  to 
l[)e  conceded  tliat  the  acceptances  were  made  without  author- 
ity of  the  company,  and  that  the  proceeds  were  used  by  the 
Stockwells  in  stock  speculations  in  London  on  their  own 
account.  Suit  was  brought  against  the  company  on  the 
drafts  in  the  state  of  Connecticut  in  1878,  and  as  in  all  cases 
in  that  state  were  commenced  by  attachment.  The  company 
defended  the  action.  In  the  fall  of  1883  the  facts  were  reported, 
and  in  1886,  two  years  after  the  plaintiffs  had  purchased  their 
bonds,  the  court  rendered  judgment  in  the  action  against  the 
Howe  Machine  Company  for  the  sum  of  $62,475,  the  chief  jus- 
tice dissenting.     The  existence  of  this  claim  was  not  disclosed 
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to  the  plaintiflFs  and  was  not  embraced  in  the  items  of  liabili- 
ties mentioned  in  the  statement.  It  was  claimed  on  the  part 
of  the  defendant  Kennedy  that  this  item  was  omitted  for  the 
reason  that  the  company  was  advised  by  counsel  that  the 
acceptances  did  not  bind  the  company  and  that  it  could  not  be 
made  liable^  in  the  action,  and  evidence  was  given  that  neither 
the  company  nor  its  counsel  regarded  the  claim  as  a  valid 
obligation  of  the  company.  The  referee  further  found  that 
the  defendant  Kennedy  and  the  other  officers  and  directors  of 
the  company  "  had  reasonable  cause  to  believe  that  said  com- 
pany was  not  liable  on  said  claims,"  and  he  refused  to  find  the 
request  of  the  plaintiffs,  "  that  the  said  defendant  (Kennedy) 
knew  of  said  claim  and  suit  and  concealed  and  intended  to 
conceal  the  same  from  the  plaintiffs."  The  defendant's  testa^ 
tor  was  bound  to  include  in  the  statement  all  liabilities  of  the 
company  known  to  him.  He  was  not  required  to  include 
claims  made  which  were  not  valid  or  enforcible  obligations. 
The  defendant  omitted  this  claim  from  the  schedule  because 
he  believed  it  was  not  a  liability  of  the  company.  It  may  be 
admitted  that  he  was  blameworthy  in  not  calling  the  matter 
to  the  attention  of  the  plaintiffs,  leaving  them  to  determine 
whether  it  constituted  a  reason  for  declining  the  transaction. 
But  if  the  non-disclosure  was  attributable  to  an  honest  belief 
that  the  claim  was  not  valid  arid  could  not  be  enforced,  the 
fraudulent  intent  is  lacking  and  the  charge  of  deceit  fails. 
The  recent  case  of  Derry  v.  Peck  (14  App.  Cas.  337),  decided 
in  the  House  of  Lords,  contains  a  very  full  discussion  of  the 
principles  governing  the  action  for  deceit  and  of  the  adjudged 
cases.  The  action  was  brought  against  directors  of  a  com- 
pany for  damages  for  a  false  representation  contained  in  a 
prospectus  issued  by  tliem^-to  the  effect  that  the  company  had 
authority  to  use  steam  motor  power  on  its  tramway,  whereby 
the  plaintiff  was  induced  to  buy  shares  of  the  company.  The 
judges  who  gave  the  opinion  united  in  asserting  that  actual 
fraud,  that  is,  fraud  in  intention,  and  not  constructive  or 
implied  fraud,  was  necessary  to  be  shown  to  uphold  the 
action,  and  applying  this  general  principle  they  held  that  if 
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the  defendant  believed  the  representation  made  by  him  to  be 
trne,  although  without  reasonable  cause  for  such  belief,  the 
action  would  not  lie.  It  is  not  necessary  to  go  to  this  extent 
to  uphold  the  present  judgment,  for  the  referee,  as  has  been 
stated,  found  that  the  belief  of  Kennedy  that  the  claim  of  the 
Credit  Company,  Limited,  of  London,  was  unfounded,  was 
based  upon  reasonable  grounds. 

The  plaintiffs  requested  the  referee  to  find  that  the  repre- 
sentations of  Kennedy  to  the  plaintiffs  were  so  made  as  to 
convey  the  impression  that  he  had  actual  knowledge  of  tlieir 
truth  and  the  referee  refused  to  find  as  requested.  This,  it  is 
urged  was  error  requiring  a  reversal  of  the  judgment.  It 
must  be  assumed  that  the  referee  found  that  the  representa- 
tions contained  in  the  statement  presented  by  Kennedy  were 
not  made,  or  understood  by  the  plaintiffs  to  have  been  made, 
by  him  upon  his  personal  knowledge.  The  evidence  and  the 
circumstances  support  this  conclusion  Kennedy  testified 
that  when  the  plaintiffs  requested  a  statement  of  the  assets 
and  liabilities  of  the  company,  he  informed  them  that  he 
would  request  the  secretary  to  ])repare  it,  and  after  the  state- 
ment was  delivered  to  the  plaintiffs,  Luther  Kountze,  at 
Kennedy's  request,  went  to  Bridgeport  to  examine  the  prop- 
erty and  while  there  the  items  of  the  statement  were  gone 
over  between  him  and  Mr.  Parmly,  the  person  having  the 
principal  management  of  the  business,  and  the  referee  found 
that  the  inquiries  of  Mr.  Kountze  were  truthfully  answered. 
It  cannot  be  assumed  from  the  mere  form  of  the  statement 
that  the  assets  and  liabilities  were  given  upon  the  personal 
knowledge  of  Kennedy.  It  related  to  the  affairs  of  a  large 
corporation,  widely  extended  and  having  agencies  in  a  great 
number  of  the  large  cities  of  the  country.  It  would  ordi- 
narily be  understood  that  a  statement  furnished  by  the  presi- 
dent or  director  of  the  company  of  its  assets  and  liabilities 
would  be  furnished  upon  information  derived  from  the  books 
and  other  sources.  Certainly  the  mere  presentation  of  such  a 
statement,  without  more,  would  not  amount  to  an  affirmation 
Aat  the  statement  was  true  to  his  knowledge.     There  wag 
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conflicting  evidence  upon  the  trial  upon  the  point  whether 
outside  of  the  statement  such  an  affirmation  was  made,  but 
that  issue  was  decided  against  the  plaintiffs.  Their  claim, 
therefore,  that  Kennedy  represented  that  the  statement  was 
true  of  his  own  knowledge,  rests  solely  on  the  facts  that  he 
was  president  of  the  corporation  and  that  he  furnished  the 
statement  as  a  statement  of  the  entire  assets  and  liabilities. 
The  most  that  the  plaintiffs  could  claim  was  that  it  became  a 
question  of  fact,  but  we  are  of  opinion  that  the  evidence 
was  wholly  insufficient  to  have  warranted  a  finding  that 
Kennedy  asserted  the  truth  of  the  statement  as  of  his  own 
knowledge. 

Upon  a  full  examination  of  all  the  questions  presented  by 
the  plaintiffs  we  have  reached  the  conclusion  that  there  was 
no  material  error  committed  on  the  trial  and  the  judgment 
should,  therefore,  be  affirmed. 

All  concur,  except  Bartlett,  J.,  who  dissents  on  the  ground 
that  it  is  not  proper  for  an  officer  of  a  corporation  making  a 
written  statement  of  its  indebtedness  to  a  proposed  purchaser 
of  its  stock  to  omit  therefrom  the  amount  involved  in  a  pend- 
ing action  against  the  company  for  the  reason  that  he  is  of 
opinion  that  the  company  will  not  be  held  in  final  judgment ; 
that  it  is  the  manifest  duty  of  such  officer  to  inform  the  pro- 
posed purchaser  of  stock  of  tlie  existence  of  this  contingent 
liability,  and  the  failure  to  do  so  is  a  fraud.  Peckham,  J., 
mot  voting. 

Judgment  affirmed. 
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John  C.  Pegram  et  al.,  as  Trustees,  etc.,  Appellants  and 
Respondents,  v.  The  New  York  Elevated  Railroad  Com- 
pany and  The  Manhattan  Railway  Company,  Respond- 
ents and  Appellants,  Impleaded  with  Charles  E.  Butler. 

1.  Elevated  Railkoad  —  Abutting  Property  —  Injunction. 
When  the  nLaiD  relief  sought  in  an  action  agaiust  an  elevated  niil- 
roatl  company  is  an  injunction  restraining  the  company  from  main- 
Uuning  and  operating  its  road  in  a  street  in  New  York  city  to  the  prej- 
udice of  the  abutting  property,  the  equitable  nature  of  the  action  in  not 
affected  by  the  inclusion  of  a  demand  for  past  tlamages  in  the  prayer  for 

«jiidgment. 

2.  AcnoN  FOR  Injunction — Sale  of  Abutting  Property  —  Heser- 
TATiON.  When,  on  the  trial  of  such  an  equitable  action  against  an  ele- 
Tated  railroad  company,  it  appears,  by  proof  of  the  plaintiff's  conveyance 
of  the  fee  of  the  abutting  property  to  a  third  person,  not  a  party  to  the 
action,  that  the  legal  title  is  no  longer  in  the  plaintiff  or  in  any  one  before 
the  court,  the  plaintiff  is  deprived  of  the  right  to  relief  by  way  of  in  junc- 
tion against  the  company  or  of  an  award  for  damages  to  the  property  sub- 
sequent to  his  conveyance;  and  such  deprivation  of  right  to  relief  is  i*ot 
prevented  by  a  reservation,  in  the  conveyance  from  the  plaintiff,  of  a  right 
to  the  damages  which  had  been  or  might  thereafter  be  caused  to  the 
property  because  of  the  defendant  elevated  railroad,  together  with  the 
right  to  use  the  grantee's  name,  either  in  a  release  of  the  easements  in  the 
street  to  the  railroad  company,  or  in  any  suit  against  it. 

3.  Damages  —  Waiver  of  Jury  Trial.  When,  in  such  an  action  for 
an  injunction- with  a  prayer  for  damages,  the  defendant  elevated  railroad 
company  has  had  knowledge  of  the  plaintiff's  conveyance  of-the  abutting 
property  for  a  long  period  before  the  trial,  but  has  taken  no  steps  to  obtain 
a  trial  upon  the  law  side  of  the  court,  and  has  suffered  the  plaintiff  to 
proceed  and  give  evidence  upon  the  trial  at  an  Equity  Term  without  objec- 
tion, it  may  be  deemed  to  hiive  waived  the  right  to  go  to  a  jury  on  the 
question  of  past  damages  sustained  by  the  plaintiff  up  to  the  time  of  his 
conveyance  of  the  property;  and,  under  such  circumstances,  the  trial 
court,  having  jurisdiction  both  in  law  and  equity,  may  settle  the  litigation 
between  the  parties,  so  tar  as  entitled  to  do  so,  by  an  award  of  the  rental  dam- 
age sustained  by  the  plaintiff  while  holding  the  legal  title  to  the  premises. 

4.  Damages.  When,  in  such  an  action,  the  determination  of  the  trial 
court  on  the  question  of  the  amount  of  damages  sustained  by  the  abutting 
property  has  been  upheld  by  the  Oenejpl  Term,  such  determination  should 
be  left  undisturbed  on  appeal  if  made  without  gross  violation  or  abuse  of 
principle. 

Reported  below,  8  Misc.  Rep.  425. 

(Argued  May  29,  1895;  decided  October  8,  1895.) 
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Cross-appeals  from  judgment  of  the  General  Term  of  the 
Superior  Court  of  the  city  of  New  York,  entered  upon  an 
order  made  May  7,1 894,  which  affirmed  a  judgment  entered 
upon  a  decision  of  tlie  court  on  trial  at  an  Equity  Term. 

The  plaintiffs  brought  tliis  action  in  equity,  to  restrain  the 
defendant  railroad  companies  from  maintaining  and  operating 
a  railroad  in  front  of  tlie  premises  known  as  Kos.  202  and 
204  Pearl  street  and  No.  113  Maiden  lane,  in  the  city  of  New 
York ;  and  they  asked,  also,  for  a  judgment  against  the  defend- 
ants for  the  damages  sustained  to  the  premises. 

When  the  cause  first  came  on  for  trial,  at  an  equity  term  of  ^ 
the  Superior  Court  of  the  city  of  New  York,  it  appears  that 
the  defendants  put  in  evidence  a  deed,  made  by  the  plaintiffs 
after  the  commencement  of  their  action,  by  which  the  premises 
in  question  were  conveyed  to  one  Schortemeier  and  a  motion 
was  made  to  strike  the  case  from  the  equity  calendar.  The 
trial  judge  so  ordered  and  his  order  being  affirmed  at  tlie 
General  Temi,  the  plaintiffs  appealed  to  this  court  therefrom. 
Upon  the  consent  of  the  defendants,  however,  an  order  v.  as 
made  in  this  court  reversing  the  order  of  the  Superior  Court. 
When  the  present  trial  came  on  at  an  equity  term  again,  no 
objection  was  made  by  the  defendants  to  its  proceeding  there 
and  nothing  had  been  done  before  the  commencement  of  the 
trial  to  obtain  a  trial  by  jury  of  the  issues  in  the  case.  Upon 
the  present  trial  the  plaintiffs  put  in  evidence  the  conveyance 
of  the  premises  described  in  the  complaint  whieli  had  been 
made  to  Schortemeier      It  contained  the  following  provision  : 

"  Said  parties  of  the  first  part  reserving  to  themselves  and 
tlieir  successors  all  damages  and  claims  for  damages  now  or 
hereafter  caused  said  property  or  the  present  and  future 
owners  thereof  against  the  Manliattan  Railway  Company  and 
the  New  York  Elevated  Raih-oad  Comj)any  and  their  suc- 
cessors on  account  of  the  construction  and  the  present,  jjast 
and  future  maintenance  and  operation  of  the  elevated  railroad 
in  Pearl  street  and  Maiden  lane,  and  the  right  to  convey  or 
release  in  the  name  of  the  said  ])arty  of  the  second  part  or  his 
assigns  to  said  railway  companies,  or  either  of  them,  or  their 
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sncceseors,  the  easements  in  said  streets  now  occupied  and 
invaded  by  said  railway  companies,  or  either  of  them,  and  also 
the  right  to  nse  the  name  of  the  party  of  the  second  part  and 
his  assigns  (upon  indemnifying  them  against  costs)  in  any  suit 
now  or  hereafter  commenced  against  said  railway  companies, 
on  account  of  the  maintenance  and  operation  of  said  elevated 
mil  road  in  said  streets,  as  now  constructed,  which  right  to  use 
his  and  their  names  in  such  release,  conveyance  or  suit,  the 
party  of  the  second  part  hereby  contracts  for  himself  and  hia 
assigns  to  allow  to  the  parties  of  the  first  part." 

The  trial  proceeded  and  upon  the  conclusion  of  the  plain- 
tiffs' case,  the  defendants  moved  to  dismiss  the  complaint  upon 
the  ground  that  the  plaintiffs  had  no  interest  in  invoking  the 
action  of  the  court,  inasmuch  as  they  had  no  estate  or  right  in 
the  land  and  would  not  be  capable  of  taking  any  benefit.by 
injunction,  if  granted.  The  motion  was  denied  and  then  the 
defendants  gave  their  evidence  in  defense  of  the  action.  A 
judgment  was  ordered,  which  awarded  to  the  plaintiffs  the 
sum  of  $736.00  a  year  for  the  period  of  six  years  before  the 
commencement  of  the  action  and  until  July  lltli,  1889,  which 
was  the  date  of  the  conveyance  to  Schorteineier,  as  the  damage 
inflicted  upon  the  rental  value  of  the  premises.  The  injunc- 
tion asked  for  in  the  complaint  was  denied ;  as  were  any 
damages  sustained  to  the  premises  subsequent  to  July,  11th, 
1889.  Both  parties  appealed  to  the  General  Term;  where 
the  judgment  entered  upon  the  order  of  the  trial  judge  was 
affirmed  and  both  parties  now  appeal  to  this  court.  The 
plaintiffs  appeal  because  of  the  refusal  of  the  trial  court  to 
grant  their  demand  for  an  injunction  against  the  maintenance 
and  operation  of  the  railroad,  or  any  damages  to  the  rental 
value  of  the  premises  from  July  11th,  1889.  The  defendants 
appeal  from  so  much  of  the  judgment  as  awarded  any  dam- 
ages to  the  plaintiffs. 

Roger  Foster  for  plaintiffs.  The  plaintiffs  had  the  right  to 
proceed  with  the  suit  and  obtain  an  injunction,  or  in  the  alter- 
native the  value  of  the  easement  appropriated  by  the  defend- 
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ant  railway  companies.  {McGean  v.  M.  E,  R.  Co,^  133 
N.  Y.  9  ;  R.  R.  Co,  v.  Sckutte,  103  U.  S.  118.)  The  plain- 
tiffs had  the  right  to  reserve  the  easement  occupied  by  the 
railway  companies  and  to  enforce  such  reservation  by  a  suit 
for  an  injunction.  {McGee  v.  City  of  Brooklyn^  144  X; 
T.  265 ;  J.  R,  R,  Co.  v.  Ruggles,  7  Ohio  St.  1 ;  T,  F,  Co,  r. 
Carter^  61  Penn.  St.  21 ;  Goodrich  v.  Burhank^  12  Allen, 
459 ;  Poull  V.  Mockly,  33  Wis.  482 ;  Lonsdale  v.  White,  21 
Law  Rep.  964 ;  Be  Witt  v.  Harvey,  4  Gray,  486,  487  ;  Ami- 
don  V.  Harris,  113  Mass.  59  ;  Buffum  v.  Harris,  5  R.  I.  243 ; 
Mayor,  etc,  v.  Law,  125  N.  Y.  380,  390,  392 ;  Price  v.  B.  dk 
S.  P.  R,  Co.,  17  Fed.  Rep.  301 ;  White  v.  M.  R.  Co.,  139 
N.  Y.  19 ;  Lewis  on  Em.  Dom.  763,  §  594 ;  People  v.  Jf.  S. 
R.  R.  Co.,  3  Mich.  496;  Smith  v.  Mc Adams,  3  Mich.  506;  NoU 
V.  J).  R.  R.  Co.,  32  Iowa,  m-,  Harris  v.  L.,  etc.,  Co.,  9  B.  Monr. 
470,  472  ;  CroUery  v.  M.  i&  S.  L.  R,  Co.,  30  Minn.  541 ; 
Barlcyw  v.  C,  R.  I.  cfe  P.  R.  R.  Co.,  29  Iowa,  276 ;  Rorerou 
Railroads,  322 ;  N.  J.  M.  R.  Co.  v.  Van  Syckle,  8  Vrooni, 
496 ;  Pollard  v.  Maddox,  28  Ala.  321 ;  Chase  v.  S.  M.  Co.j 
4  Gush.  152 ;  C.  H.  c6  G.  R.  Co.  v.  Braden,  110  Ind.  558 ; 
Henry  v.  B.,  etc.,  R.  R.  Co.,  2  Iowa,  288 ;  State  v.  Rives,  5 
Ired.  [N.  C]  297;  Hatch  v.  C,  etc.,  R.  R.  Co.,  18  Ohio  St. 
92;  mcoll  V.  N.  Y.,  etc.,  R.  R.  Co.,  12  X.  Y.  121 ;  Paul  v. 
C,  etc.,  R.  R.  Co.,  51  Ind.  527 ;  Bavies  v.  S.  L.,  K.  C.  cfe 
N.  R.  Co.,  56  Iowa,  192 ;  Yarner  v.  S.  L.  &  C.  R.  R.  Co., 
55  Iowa,  677  ;  Hendersoiv  v.  iT.  Y.  C  &  H.  R.  R.  ^.  Co., 
78  X.  Y.  423 ;  McRea  v.  L.  B.  cfe  S.  C.  R.  Co.,  37  L.  J.  Eq.  267 ; 
Rose  V.  Bu7i7i,  21  X.  Y.  275 ;  French  v.  Carhart,  1  X.  Y. 
96.)  As  regards  the  validity  of  the  reservation,  there  is  no 
distinction  between  the  reservation  of  an  easement  and  the 
reservation  of  a  fee  in  a  street.  {City  of  Schenectady  v. 
Trustees,  etc.,  144  X.  Y.  241 ;  Code  Civ.  Pro.  §§  1910,  3258 ; 
Billenheck  v.  Bygert,  97  X.  Y.  303,  311-313 ;  Holroyd  v. 
Marshall,  10  11.  L.  Cas.  191,  209  ;  City  of  Buffalo  v.  I^ratt, 
131  X.  Y.  293;  Story  v.  ^Y.  Y.  F.  R.  R.  Co.,  90  X.  Y.  122; 
Wyneharaer  v.  People,  13  X.  Y.  378 ;  Leslie  v.  LoriUardj 
110  X.  Y.  519,  533;   B.  M.  Co.  v.  Roeher,  106  X.  Y.  473, 
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482 ;  i^.  cj&  iT.  B,  Co.  v.  Sampson,  L.  E.  [19  Eq.]  462,  465.) 
K  such  an  interest  as  the  plaintiff  reserved  is  not  assignable 
nor  capable  of  reservation  at  common  law.  this  court,  sitting 
in  equity,  will  construe  the  contract  in  accordance  with  the 
plain  intention  of  the  parties,  ut  res  magis  valeat  quam 
pereat,  and  will  hold  it  equivalent  to  an  agreement  that  the 
grantor  shall  have  the  right  to  use  the  grantee's  name  and 
rights  in  a  suit  for  an  injunction  and  damages,  and  to  appro- 
priate the  proceeds  of  such  suit  for  his  own  benefit.     {Hoi- 
Toyd  V.  Marshall,  10  H.  L.  Cas.  191 ;  In  re  Irving,  L.  E.  [7 
CL  Div.]  419;  Bergmann  v.  Macmillan,  L.  E.  [17  Ch.  Div.] 
423 ;  Haynes  v.  Thompson,  80  Maine,  125  ;  Jones  v.  Mayory 
90K.Y.  387;   Powers'  Appeal,  ^2  Penn.  St.  443;   Brown 
V.  Bateman,  L.  E.  [2  C.  P.]  272;  Ex  parte  Games,  L.  E.  [12 
Ch.  Div.]  314;    OoUyer  v.  Isaacs,  L.  E.  [19  Ch.  Div.]  342; 
Base  V.  Bunn,  21  N.  Y.  275,  278 ;   Dillenhech  v.  Dygert,  97 
N.  Y.  311 ;  Bden  v.  Crosby,  49  N.  Y.  183  ;  Van  Rensselaer 
V,  A,  c&  S.  B,  B.  Co.,  1  Hun,  507 ;    62  N.  Y.  65  ;  Ettinger 
V.  P.  B.  C.  Co.,  142  N.  Y.  189,  193.)     Since  the  plaintiffa 
have  reserved  an  equitable  easement  in  gross,  entithng  them 
to  all  damages  to  the  land  in  the  past  and  in  the  future  by 
reason  of  the  maintenance  of  the  defendants'  elevated  rail- 
way, there  is  no  reason  why  they  should  not  enforce  this  in  a 
court  of  equity.      {Henderson   v.  N.    T.    C.   B.   B.    Co., 
78  K   Y.   423;     Wheelock  v.   No(man,   108  N.   Y.    179; 
Murdoch  v.  P.  P.  <&  C.  1.  B.  B.   Co.,  83  N.   Y.  579 ; 
Galway  v.  M.  E.  B.  Co.,  128  N.  Y.  131.)    The  defendanta 
could  not  avail  themselves  of  the  objection  founded  on  the 
conveyance  by  the  plaintiff  without  pleading  the  same  by  a 
supplemental  answer,  which  they  failed  to  do.     {Harrington 
y.  8.  P.  (6  S.  a  B.  B.  Co.,  17  Minn.  215  ;  Jackson  v.  Colden, 
7  Johns.  194 ;  Covell  v.  Weston,  20  Johns.  414 ;  Hastings  v. 
McKinley,  1  E.  D.  Smith,  273 ;  Bundle  v.  Little,  L.  E.  [6 
Q.  B.]  174 ;  Medhury  v.  Swan,  46  N.  Y.  200 ;  Holyoke  v. 
Adams,  59  N.  Y.  233.)     The  defendants  waived  their  right 
to  this  objection  by  entering  upon  the  Uial  without  raising  it» 
(Code  Civ.  Pro.  §  1009 ;  Van  Allen  v.  iT.  Y.  E  B.  B.  Co.y 
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144  N.  T.  174.)  Whatever  might  be  the  rule  were  this  a  new 
«uit  begun  subsequent  to  the  grant,  in  which  case  it  might  be 
proper  to  have  the  grantee  also  made  a  party  plaintiflE  or 
defendant,  there  was  no  need  of  this  when  the  sale  was  made 
pending  the  suit,  even  if  by  such  sale  the  grantor  lost  all  right 
to  more  than  the  damages  for  the  rental  value  up  to  the  time 
of  the  sale,  and  the  grantee  is  entitled  to  recover  in  the 
aame  suit  the  subsequent  damages  and  the  equitable  relief. 
{McGean  v.  Jf.  E,  B.  Co,,  133  N.  Y.  9;  Code  Civ.  Pro. 
§  756;  Henderson  v.  iT.  Y,  C,  R.  R,  Co.,  78  K  Y.  423; 
McRae  v.  Z.  B,  cfe  S,  C  R,  Co,,  37  L.  J.  Eq.  267 ;  Se?ft  v.  Jf. 
R,  Co.,  24  Abb.  [K  C]  64;  Cufv,  Borland,  7  Abb.  [N.  C] 
194;  Lawaon  v.  Toion  of  Woodstock,  37  Hun,  352  ;  Ilestres  v. 
Brennan,  37  Cal.  385 ;  Boyce  v.  Brockaway,  31  N.  Y.  490 ; 
Arnold  v.  Keyes,  5  J.  &  S.  135 ;  Emmeti  v.  Bowers,  23  How. 
Pr.  300;  Hall  v.  Olnrnj,  65  Barb.  27;  DmUm  v.  White, 
23  Wis.  91 ;  Asher  v.  S.  L,  &  W,  S,  R,  Co,,  89  Mo.  116; 
Story's  Eq.  PI.  §  156 ;  Pom.  Eq.  Juris.  231-242 ;  Fry  on  Spec. 
Perf.  §§  766,  966,  1266,  1271,  1274;  Cory  v.  T,  I.  W,  c6  S, 
<Jo.,  11  W.  E.  589  ;  Meredith  v,  Wynne,  2  Vernon,  402,  479 ; 
Beedle  v.  Bennett,  122  U.  S.  71 ;  Clark  v.  Wooster,  119  U.  S. 
322,  324 ;  W,  A,  B.  Co,  v.  Carpenter,  32  Fed.  Rep.  484 ; 
Kittle  V,  DeGraaf,  30  Fed.  Rep.  689;  Adams  v.  B.  I,  Co., 
26  Fed.  Rep.  324 ;  Brooks  v.  Miller,  28  Fed.  Rep.  615,  617 ; 
Rooty,  R,  Cb.,105  U.  S.  189;  Dillenheck  v.  Dygert,  97  K 
Y.  303.)  There  is  no  force  in  the  theory  that  an  injunction 
should  not  be  allowed  merely  as  a  menace.  {^Roberts  v.  If, 
T.  E,  R,  R.  Co,,  128  N.  Y.  455.)  The  court  has  power  to 
modify  the  judgment  so  as  to  award  the  plaintiffs  the  full 
relief  to  which  they  are  entitled.  (Code  Civ.  Pro.  §  1317 ; 
Cutwater  v.  Moore,  124  N.  Y.  66 ;  Richardson  v.  //.  Ins. 
Co,,  15  J.  &  S.  138 ;  Bennett  v.  Lake,  47  N.  Y.  93 ; 
Beach  V.  Cooke,  28  K  Y.  508;  Hannay  v.  Pell,  3  E. 
D.  Smith,  432;  King  v.  Barnes,  109  K  Y.  267;  Price 
T.  Price,  33  Hun,  432;  Wood  v.  Baker,  60  Hun,  337.) 
The  defendants  have  waived  their  right  to  object  to 
the  joining  of   Schortemeier  as  a  j)arty.     {Kirk  v.    Clark^ 
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Prec.  in  Clian.  275  ;  McGean  v.  M,  E.  R,  Co,,  133  N.  Y.  9  ; 
Calvert  on  Parties,  82,  83 ;  M,  Bank  v.  Seton,  1  Pet.  299.) 
There  can  be  no  doubt  that,  if  the  reservation  would  not  be. 
enforced  against  the  defendants,  Schorteraeier  might  have 
continued  the  suit  in  his  own  name  had  he  moved  for  a  sub- 
stitution under  section  756  of  the 'Code.  (Shepard  v.  M,  R. 
Co.,  117  N.  T.  442  ;  Code  Civ.  Pro.,  §  756  ;  Getty  v.  Spauld- 
t/i^r,  58  X.  Y.  636;  Smitk  v.  Zalinski,  94  N.  Y.  519 ;  Pack- 
ard V.  Wood,  17  Abb.  Pr.  318;  Sedgvnck  v.  Cleveland,  7 
Paige,  287 ;  Foster's  Fed.  Prac.  §  186  ;  Ex  parte  Railroa-I 
Co.,  95  U.  S.  221 ;  Hewett  v.  Norton,  1  Woods,  68  ;  Eyater  v. 
Gaff,  91  U.  S.  521 ;  Ettinger  v.  P.  R.  <&  C.  Co.,  142  N.  Y. 
189.) 

Brainard  Tolles  and  Jxdien  T.  Davies  for  defendants.  1t% 
respect  to  the  denial  of  an  injunction  plaintiffs  have  no  stand- 
ing as  appellants,  because  they  are  not  "  parties  aggrieved  "" 
thereby  within  the  meaning  of  section  1294  of  the  Code  of 
Civil  Procedure.  {People  ex  rel.  v.  Lawrence,  107  N.  Y.  607 ; 
Brxjant  v.  Thompson,  128  N.  Y.  434;  Bu%K  v.  R.  C.  Bank, 
48  N.  Y.  659  ;  Hyatt  v.  Dusenbury,  106  N.  Y.  663  ;  Kiefer 
V.  Winkens,  3  Daly,  191  ;  Mills  v.  Uoag,  7  Paige,  21 ;  Breiner 
v.  Dodge,  28  Mich.  360 ;  Galway  v.  M.  E.  R,  Co.,  128  N.  Y. 
132 ;  Cuyler  v.  Moreland,  6  Paige,  274  ;  Kavanagh  v.  Bar- 
ker, 131  N.  Y.  214;  Eoote  v.  M.  R.  Co.,  56  Hun,  481;. 
Goddard  on  Easements,  7,  8 ;  Washb.  on  Easements  [2d  ed.]^ 
9 ;  Wolfe  v.  Frost,  4  Sandf .  Ch.  72 ;  Parsons  v.  Johnson,  (S^, 
N.  Y.  62;  Pappenheim  v.  M.  E.  R.  Co.,  128  K  Y.  436; 
Eemochan  v.  iT.  Y.  E,  R,  R.  Co.,  128  K  Y.  559 ;  In  re  S. 
E.  R.  R.  Co.,  83  Hun,  143.)  The  portion  of  section  756  of 
the  Code  of  Civil  Procedure,  relied  upon  by  the  appellants,  is- 
a  mere  regulation  of  practice  intended  for  the  benefit  of  trans- 
ferees ^^n^^n^^  lite.  If  not  availed  of  by  such  a  transferee 
no  one  else  is  in  a  position  to  complain.  (Peck  v.  Goodherlett^ 
109  K  Y.  189 ;  Wisner  v.  Ocu^npaugh,  71  N.  Y.  113 ;  M. 
A,  Church  v.  O.  S.  Church,  73  N.  Y.  95 ;  Ilaffey  v.  Lynch^ 
143  X.  Y.  248  ;  Reid  v.  Vanderheyden,  5  Cow.  733 ;  Mills  v^ 
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Iloaff,  7  Paige,  21 ;  Va7i  Hook  v.  Throchnorton^  8  Paige,  33 ; 
Smith,  V.  Brittenhaiie^  109  111.  549 ;  Brewer  v.  Dodge^  28 
Mich.  360 ;  Fulton  v.  Greacen^  44  IST.  J.  Eq.  443 ;  Hawes  on 
Parties,  §  106  ;  Garr  v.  Gomez^  9  Wend.  654 ;  Mason  v.  Y.^ 
etc.,  R.  Co.,  52  Maine,  107 ;  Vila  v.  Merton,  33  Conn.  49 ; 
Johnson  v.  Thompson,  129  Mass.  400;  Tappan  v.  Smith, 
5  Biss.  73;  >&/i/5;  v.  Jl/"."  li.  Co,,  24  Abb.  [K  C]  64; 
C'?/^  V.  Borland,  24  Abb.  [X.  C]  64 ;  Ilestrea  v.  Brennan, 
37  Cal.  385 ;  Lawson  v.  Tbi^rt  o/  TFoo^fo^^ci,  37  Hun,  352 ; 
Boyce  v.  Brockaway,  31  Hun,  490 ;  Freeman  on  Judg.  §  174.) 
Even  if  section  756  is  to  be  construed  as  conferring  a  substan- 
tial right  to  continue  the  action  upon  a  person  who  has  trans- 
ferred his  cause  of  action,  the  present  case  does  not  fall  within 
it,  because  (a)  the  plaintiffs  have  not  been  prevented  froni 
continuing  the  action ;  (b)  the  cause  of  action  for  an  injunc- 
tion is  not  transferable.  {Galway  v.  M.  E,  Ii\  Co,,  128  N". 
Y.  132 ;  Johnson  v,  Elwood,  82  N.  Y.  365  ;  Wallach  v.  M,  R. 
Co,,  60  N.  Y.  S.  R.  170.)  Schortemeier  was  not  prevented  from 
being  a  necessary  party  by  the  o]3eration  of  the  doctrine  of  lis 
pendens,  (Code  Civ.  Pro.  §§  756, 1670-1673  ;  Leit<:h  v.  WelU^ 
48  N.  Y.  609;  Story's  Eq.  PI.  [9th  ed.]  3156;  Foster's  Fed. 
Prac.  §  190 ;  Beach.  Mod.  Eq.  Prac.  §  511 ;  Daniell's  Ch.  Pr. 
[2d  Am.  ed.]  1667 ;  Sedgwick  v.  Cleveland,  7  Paige,  287 ; 
Henderson  v.  N,  Y,  C,  R,  R,  Co,,  78  N".  Y.  423 ;  Tilson  v. 
Craxoford,  23  N.  Y.  S.  R.  335 ;  Van  Allen  v.  N,  Y,  E,  R. 
R,  Co.,  144  N.  Y.  174;  Domschkex,  M.  E,  R.  Co,,  74  Hun, 
442 ;  Hartman  v.  M.  R,  Co.,  82  Hun,  531 ;  WaUach  v.  M. 
R.  Co.,  60  N.  Y.  S.  R.  170.)  Schortemeier  was  not  prevented 
from  being  a  iiecessarj'  party  by  the  so-called  reservation. 
{Neivman  v.  M,  E.  R.  Co.,  118  N.  Y.  618  ;  Bohm  v.  M.  E. 
R.  Co.,  129  X.  Y.  576;  Sutro  v.  M.  E.  R,  Co,,  137  X.  Y. 
592;  IJcingston  v.  M.  E,  R,  Co.,  138  X^.  Y.  76;  Saltan  v. 
N,  Y,  E.  R.  Co,,  139  X.  Y.  320 ;  Gray  v.  M:  R,  Co,,  129 
N.  Y.  499;  J)oyle  v.  3f,  E  R.  Co,,  136  X.  Y.  505; 
2  R.  S.  756,  §  1  ;  762,  §  38  ;  Gillig  v.  Maas,  28 
N.  Y.  212;  Edwards  v.  Maeder,  31  X.  Y.  S.  R. 
126;    Wayne   v.    M.    C,   cfe    B.    Co.,  5  N.   J.   Eq.   410.) 
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PlaiiitiflFs  cannot  involve  the  defendants  in  a  controversy  as  to 
the  equities  existing  between  themselves  and  Schortemeier. 
Defendants'  only  concern  is  with  the  legal  title  to  the  ease- 
ments. {Foote  V.  M.  E.  li.  Co.,  58  Huu,  478 ;  70  Hun,  598 ; 
Mitc/ieU  V.  M.  K  li,  Co.,  134  N.  Y.  9 ;  Xor7i  v.  M.  K  R. 
Co,,  59  Hun,  505 ;  129  X.  Y.  648;  A.  B,  N.  Co,  v.  N,  T.  K 
R,  Co,,  129  X.  Y.  252 ;  Code  Civ.  Pro.  §§  3360,  3361 ;  Lewis 
on  Em.  Dom.  §§  317-321.)  Schortemeier  may  have  very  good 
ground  for  contending  that  the  so-called  reservation  is  void  or 
ineflfectual.  {Andreio  v.  Newcomh  32  X.  Y.  417 ;  Hart  v. 
Taylor,  82  X.  Y.  373 ;  Tiedeman's  Eq.  Juris.  §  377  ;  Ilolroyd 
V.  Marshall,  10  H.  L.  Cas,  191 ;  People  v.  Va)i  Ahtyne,  144  X. 
T.  361 ;  Cassard  v.  Ilinnmann,  14  How.  Pr.  84 ;  Irwin  v. 
^ilUar,  110  U.  S.  499,  510  ;  Ruse  v.  M,  B,  L,  Ins.  Co,,  23 
y.  Y.  516 ;  Fowler  v.  iV^.  Y.  L  Lis,  Co,,  26  X.  Y.  422 ; 
Freedman  v.  F,  F.  Ins.  Co,,  38  Barb.  247 ;  Shepard  v.  M.  E, 
R.  Co,,  82  Hun,  527 :  Craig  v.  Wells,  11  X.  Y.  321.)  There 
is  nothing  in  the  history  of  the  action  or  in  the  prior  deter- 
mination of  this  court  inconsistent  with  the  respondents'  posi- 
tion. {Rich  V.  N,  Y.  E,  R,  R.  Co.,  16  Daly,  518 ;  Pegram  v. 
N^,  Y.  E.  R.  R.  Co.,  39  X.  Y.  S.  R.  349;  Wehhy.Buckalew, 
82  X.  Y.  555-560 ;  Eiston  v.  Piclcersgill,  75  X.  Y.  599 ; 
Leonard  v.  Barker,  5  Den.  220.)  The  judgment  cannot  he 
reversed  for  lack  of  a  supplemental  answer.  {X,  Y.  C  Ins,  Co. 
V.  X,  P.  Ins.  Co.,  48  X.  Y.  85 ;  Gray  v.  BarUm,  55  X.  Y. 
63;  Brett  y.  U.  Society,  63  Barb.  610;  Stanton  v.  Weather- 
icax,  16  Barb.  259 ;  Mandeville  v.  Neioton,  119  X.  Y.  10-14  ; 
Griffith  V.  Todd,  14  X.  Y.  Supp.  351 ;  Knapp  v.  Fowler,  30 
Hun,  515;  Reynolds  v.  Everett,  144  X.  Y.  189  ;  Griffin  v. 
L  L  R.  R.  Co.,  101  X.  Y.  384 ;  Ilaffey  v.  Lynch,  143  X.  Y. 
248;  Peck  v.  Goodherlett,  109  X.  Y.  139;  Wisner  v.  Ocnm- 
pingh,  71  X.  Y.  113;  M,  A,  Church  v.  0.  S,  Church,  73  X. 
Y.  93.)  The  court  did  not  err  in  refusing  to  award  damages 
accruing  after  plaintiffs  parted  with  their  title.  (Ka)ie  v.  M. 
E  R.  Co.,  42  X.  Y.  S.  R.  415;  Hunter  v.  X.  Y.  E.  R.  R. 
Co.,  141  X.  Y.  281 ;  Siefke  v.  M.  E,  R.  Co.,  14  X.  Y.  Supp. 
763;  Somers  v.  M,  R.  Co.,  60  Hun,  148;  Kingsland  v.  K. 
C.ER.  6b.,  83  Hun,  151.) 
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Gray,  J.  So  much  has  been  written  in  this  court,  in  the 
course  of  tlie  litigation  which  has  grown  out  of  the  efforts  of 
abutting  property  owners  to  obtain  from  the  elevated  railroad 
companies  compensation  for  the  deprivation  of  those  ease- 
ments of  light,  air  and  access,  which  were  appurtenant  to  their 
property,  that  I  deem  it  unnecessary  in  the  present  case  to 
say  more  than  what  is  needful  in  order  to  dispose  of  the  ques- 
tions which  the  cross-appeals  have  raised.  The  general  prin- 
ciples underlying  these  equitable  actions  have  been  elaborately 
discussed  in  many  opinions  and  the  right  of  the  court,  after 
deciding  the  complainant  to  be  entitled  to  relief  by  way  of 
injunction,  to  proceed  to  assess  the  damages  sustained  in  the 
past,  is  firmly  settled.  If  the  court,  sitting  in  equity,  has 
gained  jurisdiction  of  an  action,  wherein  the  main  relief 
sought  by  the  complainant  is  an  injunction  against  the 
defendant,  it  will  retain  its  control  of  the  cause,  generally, 
and,  if  it  has  happened  that  the  act«  of  the  defendant,  which 
have  been  complained  of  and  which  are  sought  to  be  restrained, 
have  caused,  and  will  continue  to  cause,  damage,  the  court 
ma}'  proceed  in  its  own  way  to  assess  the  damages  sustained 
and  to  award  judgment  for  them,  as  incidental  to  its  grant  of 
equitable  relief  by  way  of  injunction.  The  court  having  the 
parties  before  it  and,  in  order  to  prevent  a  multiplicity  of 
suits  and  to  settle  up  the  whole  matter  in  dispute,  will  so 
decree  as  to  finally  settle  the  whole  controversy  between  them. 
When,  as  in  the  litigation  connected  with  these  elevated  rail- 
roads, the  court  proceeds  further  and  fixes  the  amount  of  the 
damage  sustained  to  the  fee  of  the  property,  which  the  defend- 
ant companies  may  pay  in  order  to  obviate  the  injunction,  it 
does  that  wMiich  is  a  matter,  not  of  strict  legal  right,  but  of 
equitable  procedure  and  remedy,  and  which  is  resorted  to  by 
the  court,  that  the  coi-poration  may  acquire  that  legal  right  to 
maintain  and  operate  its  railroad  in  front  of  th^  complainant's 
property,  which  it  might  have  acquired,  had  it  proceeded  in 
the  beginning  to  condemn  the  property  owner's  rights  under 
the  law  of  eminent  domain.  The  controlling  idea,  in  the 
assumption  by  a  court  of  equity  of  the  authority  to  make  a 
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complete  decree  in  such  cases,  which  shall  finally  settle  the 
respective  rights  and  obligations  of  the  parties,  is,  plainly,  that 
all  the  parties  are  before  it  and  that  its  decree  will  be  effectual 
l)ecaase  operating  upon  all  the  parties  who  have  any  interest 
in  the  subject-matter  of  the  litigation. 

In  the  present  case,  when  the  plaintiffs  commenced  this 
action  their  complaint  set  forth  but  a  single  cause  of  action, 
which  was  one  purely  for  a  court  of  equity  ;  inasmuch  as  the 
main  relief  souglit  was  an  injunction  against  the  defendants, 
restraining  them  from  maintaining  and  operating  their  ele- 
vated railroad   to  the  prejudice   of  the   abutting   property. 
Their  demand  for  past  damages,  included  in  the  prayer  for 
judgment,  did  not  affect  or  change  the  equitable  nature  of  the 
action,  for  reasons  wjiich  heretofore  have  been  set  forth  in 
the  Lynch  case,  (129  N.  Y.  274),  and  in  subsequent  cases 
following  in  the  line  of  that  decision.     The  action,  when  it 
reached  the  stage  of  a  trial,  was  one  which,  on  the  pleadings, 
was  cognizable  by  a  court  of  equity ;  but  when  it  appeared, 
by  the  proof  of  the  plaintiffs'  conveyance  of  the  fee  of  the 
premises  to  a  third  party,  that  the  legal  title  was  no  longer 
in  the  plaintiffs,  or  in  any  one  before  the  court,  a  condition 
of  things  arose  which  deprived  the  plaintiffs  of  the  right  to 
insist  upon  any  relief  by  way  of  injunction  against  the  defend- 
ants; because,  in  fact,  they  had  no  rights  which  the  defend- 
ants  could   injure,  or  which   an   injunction  could   protect ; 
unless,  as  the  plaintiffs  claim,  the  reservation  in  the  deed  to 
Schortemeier  had  the  effect  to  reserve  to  them  the  easements 
appurtenant  to  the  premises,  or,  in  some  way,  to  give  to  them 
an  equitable  standing  in  court  with  respect  to  them,  which 
would  entitle  plaintiffs  to  continue  their  action  and  to  insist 
upon  their  demand  for  equitable  relief  against  the  defendants. 
The  plaintiffs  were  not  the  owners  of  the  fee  of  the  land 
occupied  by  the  street  and,  when  they  parted  with  the  legal 
title  to  the  property  abutting  upon  the  street,  they  parted  with 
every  legal  estate  or  interest. 

In  the  reservation  in  the  conveyance  to  Schortemeier,  1  find 
merely  a  right  reserved  to  the  plaintiffs  to  have  all  the  dam- 
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age»  wliicii  liad  been,  or  might  thereafter  be,  caused  to  the 
property,  because  of  the  construction,  maintenance  and  oper- 
ation of  tlie  elevated  railroad;  with  the  right  to  use  the 
grantee's  name,  either  in  the  release  of  the  easement  in  the 
street  to  the  railroad  companies,  or  in  any  suit  against  them. 
If  it  could  be  assumed  that  the  language  of  the  reservation 
in  the  deed  was  sufficient  to  assign  easements  appurtenant  to 
the  property,  such  assignment  would  be  absolutely  ineffectual, 
The  ea^Mnents  of  an  abutting  owner  in  the  street,  which 
are  invaded  by  the  construction,  maintenance  and  operation 
of  an  elevated  railway,  are  appurtenant  to  his  preraises- 
aud,  as  it  was  said  in  the  IC'rnoehnn.  case,  (128  X.  Y., 
at  page  5().S),  ''in  the  nature  of  things  they  are  indLs< 
solubly  annexed  thereto  until  extinguished  by  release  or 
otherwise.  They  are  incapable  of  a  distinct  and  sepa- 
rate ownership."'  Tiie  right  to  enjoin  the  continuance 
of  the  trespass  by  the  defendants  upon  those  easements,  could 
not  be  reserved  upon  the  sale  of  the  property.  The  right 
could  oidy  be  ))ossessed  and  enforced  by  its  owner.  {Pappen- 
hehii  V.  Elerated  li.  /i\,  128  X.  Y.  436.)  lie  is  the  person 
solidly  interested  in  the  preservation  of  the  estate  in  the  abnt- 
ting  property  in  all  its  integrity,  with  all  the  incorporeal  ease- 
nients,  or  rights  and  privileges  appurtenant  thereto  and  he  is 
tlie  only  person  whom  the  law  could  regard  as  injured  by  a 
contiimance  of  acts  on  the  part  of  the  defendants,  which  affect 
property  and  pi-event  its  full  and  fair  enjoyment  in  those 
wavs  which  would  be  possible,  if  the  street  were  used  as  orig- 
inally intended. 

Korean  we,  as  the  plaintiffs  urge,  for  the  purposes  of  the 
suit,  hold  that  equity  will  consider  the  transaction  as  if  no 
conveyance  had  been  made  and  as  though  the  title  to  the  proj)- 
erty  still  stood  in  the  {)Iaintiffs'  name.  The  grant  of  the  fee 
to  Schortcmeier  was  complete  and  the  reservation  did  not  oper- 
ate to  lessen  that  grant,  while  purporting  to  reserve  to  the 
vendoi-s  rights  against  the  defendants  as  trespassers  upon  the 
easements  which  were  appurtenant  to  the  property  sold.  The 
situation  brought  about  by  the  plaintiffs'  conveyance  of  the 
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fee  of  tlieir  property  to  Schortemeiel*  was  that  the  legal  title 
was  not  represented  before  the  court  and  could  not  he  bound 
bv  any  decree  which  the  court  might  make.  Tliere  was  a 
third  person  not  a  party  to  the  suit,  in  whom  were  vested  that 
1^1  title  and  the  right  to  enforce  or  j)rotect  the  easements 
appurtenant  to  the  property.  Those  easements  had  never 
been  conveyed,  a«  the  effect  of  the  reservation  in  the  convey- 
ance. Xor  had  they  been,  in  any  sense,  extinguished  thereby. 
They  remained,  in  all  their  integrity,  still  appurtenant  to  the 
property.  But,  as  between  the  plaintiffs  and  Schortemeier,  the 
reservation  in  the  conveyance  M'ould,  upon  its  face,  operate  to 
retain  in,  or  confer  upon,  the  plaintiffs  certain  rights  which 
Schortemeier  could  not,  or  ought  not  to  disregard.  However 
strong  the  language  of  the  reservation,  or  however  effective 
might  l)e  deemed  Schortemeier's  testimony  upon  the  trial  to 
preclude  him  from  thereafter  claiming  in  <lerogation  of  the 
rights  reserved  to  the  plaintiffs  in  their  conveyance  to  him, 
nevertheless,  it  is  certaiidy  apparent  that  a  decree  in  an  action 
t(»  which  he  Wius  not  a  party  would  not  be  conclusive  upon 
him.  There  need  be  no  question  as  to  the  right  of  the  par- 
ties to  agree  to  make  such  a  reservation  as  this;  but  the 
effect  of  it,  while  certain  in  so  far  as  it  couhl  not  sever 
the  easements  from  the  land,  was  a  question  between  them, 
hi  the  disjx)sition  of  which  the  concern  of  the  defendants  was 
that  in  any  action  relating  to  a  damage  to  the  property  for 
invasion  of  its  easements  the  legal  owner  should  be  bound  by 
the  result.  The  defendants,  clearly,  are  entitled  to  have  the 
holder  of  the  legal  title  to  the  abutting  property  bound  by  a 
decree,  which  permits  them,  as  a  condition  of  being  relieved 
f roui  the  injunction,  to  acquire  the  legal  right  of  maintenance 
and  operation  by  the  payment  of  the  sum  of  money  fixed  by 
the  court  as  the  due  compensation  to  be  made.  If  the  plain- 
tiffs had  brought  in  Schortemeier  as  a  party  defendant  in  the 
action,  the  court  would  have  been  in  a  position  to  adjust  the 
equities  and'  rights  of  all  the  parties  and  to  render  a  complete 
decree,  wliich  would  have  been  binding  upon  each.  The 
eqoities  creat-ed  or  arising  between  the  plaintiffs  and  Schorte- 
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meier,  through  the  reservation  in  the  deed,  c^n  only  be 
effectively  adjusted  by  his  presence  as  a  party  to  an  action 
which  had  that  as  one  of  its  objects.  Standing,  as  the  holder 
of  the  legal  title,  outside  of  the  action,  if  the  reservation  in 
the  plaintiffs'  conveyance  to  him  is  operative  to  any  extent, 
it  may  be  deemed  to  make  him,  as  the  holder  of  the  legal 
title,  a  trustee  for  the  plaintiffs  with  respect  to  any  damages 
which  might  be  recovered  of  the  defendants,  for  the  injury 
occasioned  to  the  rental  and  fee  value  of  the  property, 
through  an  action  brought  in  his  name,  or  wherein  he  was 
joined  as  a  party.  The  trial  court,  therefore,  in  my  judgment, 
committed  no  error  in  denying  to  the  plaintiffs  relief  by  way 
of  injunction  and  in  refusing  to  award  damages  from  the  date 
of  their  conveyance  to  Schortemeier.  The  result  in  the  trial 
court  did  not  necessarily  deprive  the  plaintiffs  of  whatever 
legal  or  equitable  rights  were  conferred  by  the  reservation  in 
their  deed  and,  in  a  proper  action,  they  remain  to  be  enforced, 
unimpaired  so  far  as  the  result  of  this  action  is  concerned. 

With  respect  to  the  appeal  taken  by  the  defendants,  little 
need  be  said.  In  my  judgment  they  waived  any  right  to  the 
trial  by  jury  of  the  question  as  to  past  damages.  Had  they 
deemed  such  a  trial  necessary,  or  their  legal  right,  they  should 
have  taken  steps  in  that  direction,  either  by  way  of  supple- 
. mental  pleadings,  or  by  way  of  some  timely  objection  to 
proceeding  with  the  trial  in  equity.  Although  knowing  of  the 
existence  of  the  plaintiffs'  conveyance  for  a  period  long  before 
the  present  trial,  they  took  no  step  and  they  suffered  the  plain- 
tiffs to  proceed  and  to  give  evidence  upon  the  trial  without 
objection.  Thereby  they  must  be  deemed  to  have  waived  the 
right  to  a  jury  trial ;  and  it  was  too  late  to  obviate  the  effect 
of  that  waiver  by  the  motion  to  dismiss  the  complaint,  or  by 
the  request  for  rulings  of  law  at  the  conclusion  of  the  trial. 
The  Superior  Court  had  jurisdiction,  both  in  law  and  equity, 
and  it  was  competent  for  the  trial  judge,  sitting  in  equity 
and  without  objection  being  made  to  the  trial  in  that  part  of 
the  court,  to  retain  control  of  the  action  and,  within  the  rules 
of  law  and  according  to  the  proofs,  to  give  the  plaintiffs  a 
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jadgment  for  the  damages  sustained  in  the  past.  Had  the 
objection  been  raised  in  a  proper  way,  or  at  the  proper 
time,  I  think  the  defendants  could  have  insisted  upon  a 
trial  upon  the  law  side  of  the  court,  as  to  the  damage  which 
tlie  plaintiffs  had  sustained  up  to  the  time  of  the  conveyance 
of  the  property.  But  not  having  done  so,  it  was  not  error 
for  the  court  to  settle  the  litigation  between  the  parties  as  far 
as  it  was  entitled  to  do  so,  by  the  award  of  the  rental  damage 
sustained  by  the  plaintiffs  while  holding  the  legal  title  to  the 
premises. 

With  respect  to  the  amount  of  damages  which  the  trial 
<?ourt  awarded  to  the  plaintiffs,  I  think  there  is  no  occasion  to 
interfere  with  the  judgment  below.  There  was  evidence 
showing  that  the  occupation  of  the  street  by  the  defendants 
had  injured  the  fee  and  rental  values  of  property,  and  there 
was  evidence  respecting  the  property  in  question,  which  jus- 
tified the  award  made  to  the  plaintiffs.  It  cannot  be  said  that 
the  facts  and  figures  shown  by  the  evidence  furnished  no 
ground  for  the  inferences  upon  the  question  of  damage  sus- 
tained to  the  fee  which  the  trial  court  drew  and  which  the 
General  Term  has  sustained. 

The  determination  of  these  questions  is  not  without  diffi- 
cnlty  and  that  it  should  be  left  undisturbed,  when  made  with- 
out a  gross  violation  or  abuse  of  principle,  is  the  wise  and  set-, 
tied  rule. 

The  judgment  appealed  from  should  be  affirmed;  but, 
under  the  circumstances,  without  costs  to  either  party. 

All  concur. 

Judgment  affirmed. 


1 50  Van  Camp  v.  Searle.  [Oct., 


Statement  of  case.  [Vol.  147. 


JosKPu  Van  Camp,  Respondent,  v.  Edward  P.  Skarle,  as 
Late  Slieriff,  etc.,  et  al.,  Impleaded  witli  John  G.  Sawyer 
and  The  Orleans  County  National  Bank,  Appellants, 
and  (hiARLEs  A.  Keeler  and  David  X.  Salisbury, 
Respondents. 

1.  Attachment  —  Priohity  of  Likn.  The  lien  of  successive  attach- 
ments on  real  property  attached  under  process  in  this  state  takes  effect  in 
the  order  in  which  the  attachments  are  issued  and  levied,  and  the  priority 
of  lien  is  not  dependent  upon  priority  in  date  of  the  judgment  obtained. 

2.  Setting  Aside  Prior  Attachment.  Mere  irregularities  in  attach- 
ment proceedings  give  no  standing  to  subsequent  attaching  creditors  to 
set  aside  a  prior  attachment.  In  the  absence  of  fraud  or  collusion  only 
defects  which  are  jurisdictional,  and  which  so  affect  the  proceedings  as  to 
make  them  a  nullity,  are  available  to  »i  subsequent  lienor  who  seeks  to  set 
aside  a  prior  attachment. 

3.  Att.\ciiment  —  Form  of  Action  —  Sufficiency  of  Complaujt. 
The  jurisdiction  to  grant  an  attachment  does  not  involve  a  preliminary 
determination  by  the  officer,  to  whom  application  for  the  writ  is  made, 
whether  in  law  the  case  presented  by  the  complaint  will  entitle  the  plain- 
tiff to  the  relief  he  asks.  It  is  sufficient  to  authorize  the  officer  to  grant 
the  writ,  that  it  appears  that  the  action  is  brought  for  one  of  the  causes 
where  attachment  may  issue,  and  the  other  facts  are  shown  which  author- 
ize the  process  to  be  issued. 

4.  Trust  — Action  at  Law,  after  Trust  Closed.  While  it  is  the 
general  doctrine  tliat  the  remedy  of  the  beneficiaries  of  a  trust  against  a 
trustee,  where  the  trust  is  open  and  continuing,  and  the  accounts  of  the 
trustee  have  not  been  settled  and  adjusted  and  a  balance  ascertained,  is 
an  action  for  an  accounting  in  equity,  and  that  an  action  at  law,  either  for 
money  had  and  received,  or  in  any  other  form,  will  not  lie  in  the  first 
instance,  it  is  otherwise  where  the  trust  has  been  closed  and  settleil  and 
the  balance  ascertained. 

5.  Attachment  —  IIemoval  of  Execi  tor  —  Action  for  Trust 
Assets  —  Conversion.  In  an  action  brought  by  an  attachment- judg- 
ment creditor  to  establish  a  priority  of  lien  on  a  fund  arising  from  a 
sheriff's  sale  of  realty  under  executions,  two  of  the  defendant  lienors  con- 
tested the  validity  of  the  plaintiff's  attachment,  which  had  been  issued  on 
the  commencement  of  an  action,  in  form  an  action  for  the  conversion  of 
personal  property  (Code  Civ.  Pro.  §  635),  solely  upon  the  ground  that  the 
facts  stated  in  the  complaint  therein  showed  that  the  only  cause  of  action 
was  one  in  equity  for  an  accounting,  and  consequently  that  the  action 
was  not  in  fact  one  in  which  an  attachment  could  issue.  It  appeared 
that  the  action  in  which  such  attachment  was  issued  was  brought  by  an 
administrator  with  the  will  annexed  against  his  predecessor  executor,  who 
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it  was  charged  had  absconded.  The  complaint  on  whicli  (together  with 
an  affidavit  which  asserted  that  the  action  was  brought  for  a  wrongful 
conyersion)  the  attachment  was  issued  stated  that  tlic  defendant  liad 
rendered  an  account  as  executor,  which  had  been  sctth^d  j  udicially  and 
the  balance  fixed  and  left  in  his  hands  during  the  life  of  a  beneficiary  of 
the  income,  whicli  had  ended  ;  tliat  he  subsequently  sold  property  of  the 
estate  and  receiveii  the  proceeds;  that  he  had  been  citeti  to  account 
farther  and  failed  to  appear,  and  thereupon  had  been  removed  from  his 
office  as  executor  and  his  letters  revoked,  and  letters  of  administration 
with  the  will  annexed  issued  to  the  phuntiff  ;  the  complaint  then  charged 
conversion  and  demanded  judgment  for  a  specified  sum.  It  appeared 
that  the  form  of  the  action  fiad  not  been  previously  questioned,  and  that 
the  action  had  proceeded  to  judgment  in  favor  of  the  plaintiff  therein, 
which  judgment  remained  in  full  force.  Hfld,  that  it  was  not  important 
to  determine  whether,  under  the  special  circumstances,  an  action  for  con- 
version would  lie  against  the  removed  executor  in  behalf  of  his  successor 
in  the  administration  ;  that  such  an  action  was  in  fuct  brought ;  that  the 
judge  granting  the  attachment  had  jurisdiction,  and  that  the  attachment 
was  not  invalid  as  to  the  present  contesting  lienors. 

6.  Execution  Salk  —  Att.\chment  —  Withdrawal  of  Execution. 
The  land,  in  the  fund  arising  from  which  priority  of  lien  was  sought  to 
be  established  by  the  present  action,  wtis  sold  on  executions  on  judg- 
ments some  of  which  were  paramount  liens  to  that  of  the  plaintiff.  The 
liens  of  the  contesting  defendants  were  basod  upon  judgments  entered 
prior  to  the  plaintiff's  judgment,  in  actions  in  which  attachments  had  been 
issued  and  levied  subsequent  to  the  plaintiff's  attachment.  The  pLxintiff 
withdrew  his  execution  from  the  sheriff  on  the  day  of  and  before  th£  sale. 
Held,  that  the  withdrawal  of  the  plaintiff's  execution  in  no  way  affected  the 
lien  of  his  attachment,  and  did  not  prejudice  the  contesting  defendants. 

7.  Execution  Sale  —  Notice.  A  sheriff  having  advertised  a  sale,  can- 
not sell  under  that  notice  on  an  execution  subsequently  received  by  him. 

8.  Execution  Sale  —  Notice  —  Subsequent  Execution  —  Post- 
ponement. The  sheriff's  sale  which  produced  the  fund  in  suit,  was  pre- 
ceded by  a  notice  of  a  sale  "  upon  executions  (then)  in  the  sheriff's  hands." 
After  the  commencement  of  the  publication  of  this  notice,  an  execution 
was  issued  to  the  sheriff  upon  a  judgment  which  had  been  obtiiined 
against  the  common  judgment  debtor  before  any  of  the  judgments  upon 
which  the  executions  then  in  the  sheriff's  hands  had  issued.  Thereafter, 
the  sale  was  postponed  "  pursuant  to  the  above  notice,'' and  the  sheriff 
gave  no  notice  that  the  sale  was  to  be  made  on  any  execution  other  than 
those  in  his  hands  when  the  first  publication  was  made,  and  at  the  sale  he 
did  not  include  the  additional  execution  in  his  announcement.  HpM,  that 
the  land  was  not  sold  on  such  additional  execution,  but  in  legal  effect  was 
sold  subject  to  the  judgment  on  which  that  execution  was  issued;  and,  con- 
sequently, that  such  judgment  was  not  entitled  to  i>ayment  out  of  the  fund. 

Reported  below,  79  Hun,  134. 

(Argued  June  6,  1895;  decided  October  8,  1895.) 
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Appeal  from  portions  of  a  judgment  of  the  General  Term 
of  the  Supreme  Court  in  the  fifth  judicial  department,  entered 
October  18,  1894,  which  modified  and  aftirmed,  as  modified,  a 
judgment  in  favor  of  the  plaintiff  entered  upon  a  decision  of 
the  court  on  trial  at  Special  Term. 

This  action  was  brouglit  to  determine  the  conflicting  classes 
of  creditors  of  Benjamin  F.  Yan  Camp  to  a  fund  of  $6,423.20, 
in  the  hands  of  the  slieriff  of  Orleans  county,  proceeds  of  real 
estate  of  Van  C/amp  sold  by  the  sheriff  upon  execution  on  the 
15th  of  February,  1889.  In  June,  1888,  the  debtor  Van  Camp 
absconded  from  tlie  state  owing  debts  to  a  large  amount. 
Upon  tlie  facts  becoming  known  various  suits  were  com- 
menced by  creditors,  in  which  attachments  were  obtained  on 
the  ground  that  Van  Camp,  being  a  resident  of  the  state,  had 
departed  therefrom  with  intent  to  cheat  and  defraud  his  cred- 
itor and  to  avoid  the  service  of  summons,  and  were  levied 
upon  his  real  and  personal  property  in  the  county  of  Orleans. 
Judgments  were  subsequently  recovered  in  favor  of,  the  sev- 
eral plaintiffs  in  the  attachment  actions,  and  executions  thereon 
issued  to  the  sheriff  of  Orleans  county  in  the  form  prescribed 
by  sec.  1370  of  the  Code  of  Civil  Procedure.  The  sheriff  col- 
lected several  thousand  dollars  out  of  the"  personal  property 
of  Van  Camp^  which  has  been  distributed  and  as  to  which  no 
question  arises  on  this  appeal.  The  controversy  is  narrowed 
to  two  questions :  Firsts  as  to  the  correctness  of  that  part  of 
the  decree  of  the  Special  Term  which  awarded  payment  of 
the  Krown  judgment,  so  called,  out  of  the  fund,  in  priority  to 
the  Orleans  County  Bank  judgment  and  the  judgment  in 
favor  of  Sawyer,  and,  second^  whether  the  Special  Term  cor- 
rectly awarded  priority  of  payment  of  the  Kelsey  judgment 
over  the  bank  and  Sawyer  judgments. 

The  General  Term  affirmed  the  decree  of  the  Special  Term 
in  both  of  these  particulars,  and  from  such  affirmance  the 
Orleans  County  Bank  and  Sawyer  appeal.  In  general  it  may 
be  stated  that  the  appellants  claim  that  the  sale  of  the  real 
estate  was  not  on  the  Brown  judgment  and  execution,  but 
was  made  subject  thereto,  and  was  not,  therefore,  entitled  to 
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be  paid  out  of  tlie  fund.  In  respect  to  the  Kelsey  judgment 
the  claim  is  that  the  bank  and  Sawyer  judgments  were  prioi 
in  date,  and  that  the  Kelsey  attachment,  though  first  issued 
and  levied,  was  ineffectual  because  the  action  was  not  one  in 
vhich  an  attachment  is  allowed. 

The  material  facts  maybe  briefly  stated.  The  Brown  judg- 
ment long  antedated  the  absconding  of  Van  Camp.  It  wat 
recovered  June  17,  1882,  for  $418.25.  In  April,  1886,  it  was 
conditionally  discharged  by  order  of  the  court,  the  condition 
being  that  the  lien  of  the  plaintiff's  attorneys  thereon  and  the 
right  to  enforce  it  for  their  protection  should  not  be  prej- 
udiced by  the  offset  allowed.  In  November,  1888,  the  court 
on  application  of  the  attorneys  (Keeler  and  Salisbury),  and  on 
proof  that  the  plaintiff  in  the  judgment  was  a  non-resident, 
and  that  the  lien  of  the  attorneys  for  legal  services  exceeded 
tlie  amount  of  the  judgment,  made  an  order  permitting 
execution  to  be  issued  thereon  against  Van  Camp,  and  execu- 
tion was  issued  and  delivered  to  the  sheriff  December  1, 1888, 
and  remained  in  his  hands  until  after  the  sale  of  February  15, 
1889.  The  Kelsey  judgment  for  $2,084.11  was  entered 
December  7,  1888.  An  attachment  in  the  action  was  issued 
June  11, 1888,  and  was  levied  on  the  real  estate  of  Van  Camp 
June  12,  1888.  The  first  of  the  two  judgments  in  favor  of 
the  Orleans  County  Bank  and  the  judgment  in  favor  of 
Sawyer  were  entered  September  14,  1888,  on  suits  com- 
menced June  14,  1888,  in  whicli  attachments  were  issued  and 
levied  on  the  same  real  estate  on  the  same  day.  The  first 
attachments  against  Van  Camp  were  issued  and  levied  June 
11,  1888,  in  three  separate  suits  commenced  respectively  by 
Briggs,  Buell  and  others,  and  Ilallock,  and  judgments  in  these 
several  actions  were  entered  on  or  before  September  13, 1888, 
these  attachments  being  earlier  in  date  than  the  Kelsey 
attachment  and  judgment,  or  the  attachments  and  judgments 
in  favor  of  the  Orleans  County  Bank  and  Sawyer.  The 
Kelsey  attachment  was  issued  and  levied  before  the  attach- 
ments in  favor  of  the  bank  and  Sawyer,  but  the  Kelsey  judg- 
ment was  subsequent  to  the  bank  and  Sawyer  judgments. 

20 
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The  plaintiflE  in  this  action  claims  as  assignee  of  the  Kekey 
judgment  priority  of  lien  on  the  fund  to  the  lien  under  the 
hank  judgment  and  the  judgment  of  Sawyer.  The  bank  and 
Sawyer  contest  the  plaintiffs  alleged  lien  under  the  attach- 
ment  in  the  Kelsey  action  on  the  ground  above  indicated. 
The  judgment  roll  in  the  Kelsey  action  and  the  proceeding 
therein  are  contained  in  the  record  and  disclose  the  following 
facts: 

The  action  was  brought  by  one  Adason  Kelsey,  as  adminlB- 
trator  with   the   will   annexed    of   Amos    Kelsey,  deceased, 
against  Benjamin  V.  Van  (/amp.     The  complaint  in  the  action 
alleged  in  substance  that  Van  (^amp  liad  been  the  execntorof 
the  will  of  Amos  Kelsey  from  October  24,  18S1,  to  June  1, 
1888;   that  on  the  2 1st  of  Deceml^er,  1883,  he   accounted 
before  the  surrogate  of  Orleans  county,  the  county  in  which 
the  will  was  proved,  and  his  accounts  up  to  that  date  were 
judicially  settled,  and  a  decree  entered  adjudging  that  he  then 
had  in  his  hands  as  executor,  after  payment  of  all  expenses  of 
the  execution,  of  the  will  up  to  said  date,  the  sum  of  $5,704.74, 
which  sum  he  was  directed  by  the  decree  to  retain  in  his  hands 
as  executor  during  the  life  of  the  widow  of  the  testator,  or 
until  the  further  order  of  the  court,  paying  meanwhile  the 
income  to  the  widow  ;  that  the  widow  died  February  15, 1887, 
and  that  no  further  order  of  the  court  had  been  made  for  the  dis- 
position of  the  fund  ;  that  the  defendant  A^an  Camp  had,  since 
the  death  of  the  widow,  sold  real  and  personal  ])roperty  of  the 
estate  and  converted  the  same  into  money,  and  had  received 
as  executor  the  sum  of  at  least  $10,000  ;  that  the  defendant 
was  duly  cited  to  render  an  account  before  the  surrogate  on 
June  11,  1888 ;  that  he  failed  and  neglected  to  appear  on  the 
return  day  of  the  citation,  although  the  citation  had  been  duly- 
served  on  him,  or  to  render  any  account ;  that  thereupon,  on 
said  11th  day  of  June,  1888,  Van  Camp  was  duly  removed 
from  his  office  as  executor  and  his  letters  were  revoked,  and 
letters  of  administration  with  the  will  annexed  were  issued  to 
the  plaintiff.     The  complaint  further  alleged  that  the  defend- 
ant had  wrongfully  and  unlawfully  disposed  of  and  converted 
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the  said  property  and  moneys  to  his  own  use  to  the  damage  to 
the  estate  of  $10,000,  for  wliieh  snni  judgment  was  demanded, 
with  interest.  The  complaint  was  verified,  and  was  read  on 
the  application  for  an  attachment.  In  addition,  the  affidavit 
of  the  plaintiff  was  presented,  stating,  among  other  things, 
that  "  a  cause  of  action  exists  in  favor  of  the  plaintiff  against 
the  defendant  above  named,  for  the  unlawful  and  wrongful 
disposing  of  and  conversion  of  personal  property  of  the  estate  of 
Amos  Kelsey,  deceased,  of  the  amount  of  $10,000,  and  that  the 
business  of  the  estate  was  substantially  closed  a  longtime  ago." 
The  affidavits  presented  also  set  forth  facts  tending  to  show 
that  the  defendant  had  absconded  from  the  state,  with  intent 
to  defraud  his  creditors  and  to  avoid  the  service  of  a  sunnnons. 
A  warrant  of  attachment  was,  therefore,  issued,  and  no  ques- 
tion is  made  as  to  the  validity  of  the  attachment,  except  that 
there  was  no  jurisdiction  to  issue  an  attachment  for  the  cause 
of  action  stated  in  the  complaint. 

The  sale  of  Van  Camp's  real  estate  (which  ])roduced  the 
fnnd  in  question)  was  made  imder  the  following  circumstances : 
On  the  29th  day  of  October,  1888,  the  sheriff  of  Orleans 
county,  who  then  held  execution  on  the  Briggs,  l>uell  and 
Hallock  judgments,  and  also  on  the  first  judgment  in  favor  of 
the  Orleans  County  Bank  and  on  the  Sawyer  judgment,  duly 
advertised  the  real  estate  for  sale  on  December  15,  188S.  The 
notice  recited  that  "  by  virtue  of  several  executions '  issued 
out  of  the  Supreme  Court  and  to  me  directed  and  delivered 
against  the  property  of  Benjamin  F.  Van  Camp,  I  have  seized 
all  the  riglit,  title  and  interest  which  the  said  Benjamin  F. 
Van  Camp  had  in  and  to  the  following  described  real  prop- 
erty, on  the  11th  day  of  June,  1888,  or  at  any  time  thereafter, 
and  I  shall  expose  for  sale,"  etc.  On  December  15,  1888,  the 
sheriff  duly  postponed  the  sale  "  pursuant  to  the  above  notice  " 
(of  October  29,  1888)  to  February  15,  1889.  Other  executions 
had  come  to  the  sheriff's  hands  after  October  29,  1888,  and 
prior  to  December  15,  1888,  and,  among  others,  executions  on 
the  Brown  judgment,  the  Kelsey  judgment,  aud  a  second 
judgment  in  favor  of  the  Orleans  County  Bank.    On  the  18tli 
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day  of  December,  1888,  a  supplementary  notice  of  sale  for  the 
15tli  of  February,  1889,  on  executions  "in  favor  of  the 
Orleans  County  Bank  and  Sawyer,"  was  advertised  by  the 
sheriff.  On  February  15,  1889,  the  sale  took  place.  The 
sheriff  announced  that  the  sale  was  to  be  made  on  tlie  Briggs, 
Buell,  Hallock,  Orleans  County  Bank  and  Sawyer  judgments. 
The  Kelsey  execution  was  withdrawn  immediately  before  the 
sale,  and  the  execution  on  the  Brown  judgment,  although  held 
by  the  sheriff  (issued  after  the  publication  of  the  original 
notice),  was  not  one  of  the  executions  mentioned  in  the  sher- 
iff's announcement. 

The  judgment  below  directed  distribution  of  the  fund  after 
payment  of  costs  in  payment  of  the  judgments  in  the  follow- 
ing order :  (1)  Brown  judgment ;  (2)  Ilallock  id.;  (3)  Briggs 
id.;  (4)  Kelsey  id.;  (5)  bank  and  Sawyer  id.  This  appeal 
calls  in  question  alone  the  priority  awarded  to  the  Brown  and 
Kelsey  judgments  and  the  bank  and  Sawyer  judgments. 

Other  facts  are  stated  in  the  opinion. 

George  Bullard  for  appellants.  The  plaintiff,  by  withdraw- 
ing the  Kelsey  execution  from  the  hands  of  the  sheriff,  took 
from  him  all  power  and  authority  to  sell  real  estate.  {Abed 
V.  Anderson^  39  Hun,  515  ;  l>\alk4ir  v.  Henry ^  85  K.  Y.  130 ; 
Wa1/r(ms  v.  Lathrop,  4  Sandf.  700 ;  Code  Civ.  Pro.  §§  697, 
1251,  1405,  1406,  1440,  1457,  2472.)  Plaintiff  had  no  right 
to  an  attachment  and  has  no  valid  claim  upon  the  fund. 
{Mor^  V.  Smith,  42  N.  Y.  S.  K.  168 ;  Hard  v.  A%Uey,  117 
N.  Y.  606 ;  Thorington  v.  Merrick,  101  N.  Y.  5  ;  Ackroyd  v. 
Ackraydy  20  How.  Pr.  93 ;  WiUiams  v.  Furman^  26  Wkly. 
Dig.  493 ;  GoldsmitK  v.  Huston,  28  Wkly.  Dig.  160 ;  Code 
Civ.  Pro.  §  635 ;  WiUiams  v.  Furman,  9  N.  Y.  S.  R.  373.) 
The  sheriff  had  no  authority  to  sell  on  the  Brown  judgment. 
(  Wehmmi  v.  Aaseppertnot,  18  N.  Y.  S.  R.  339 ;  In  re  W.  S. 
F.  P.  Co.,  12  N.  Y.  Supp.  478 ;  Laimnt  v.  Cheshire,  65  N. 
Y.  30 ;  Code  Civ.  Pro.  §  1434 ;  HusUd  v.  Dahin,  17  Abb.  Pr. 
137 ;  Mascraft  v.  Van  Antwerp,  3  Cow.  334.)  The  plaintiff 
and  Keeler  &  Salisbury  are  estopped  from    setting  up  an 
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entirely  different  claim.  {Reynolds  v.  Parks^  53  N.  Y.  36  ; 
Winslow  V.  McCaU,  32  Barb.  247 ;  In  re  W.  S.  K  P,  Co,,  12 
N.  T.  Sapp.  478.)  The  bank  and  Sawyer  only  having 
appealed  to  this  court,  if  their  contention  prevails,  are  entitled 
to  the  money  adjudged  by  the  courts  below  to  belong  to  the 
Eelsey  and  Brown  judgments.  {Cudahy  v.  Rhinebeckj  13J^ 
N.  Y.  248.) 

David  iV.  Salisbury  for  respondents.  The  provision  of 
the  judgment,  so  far  as  it  relates  to  the  proceeds  of  the  per- 
sonal property,  is  riglit.  The  rule  is  the  same  as  to  the  pro- 
ceeds of  the  real  estate.  (Code  Civ.  Pro.  §§  697,  1405,  1406  ; 
Lewis  V.  Dotiglass,  25  K  Y.  S.  R.  240;  53  Hun,  587;  Yale 
T.  Mathews,  12  Abb.  Pr.  379.)  The  appellants  are  not  in 
position  to  challenge  the  judgment  as  to  the  plaintiff.  (  West 
V.  Exch.  Bank,  44  Barb.  175 ;  Fleischman  v.  Stem,  90  N. 
Y.  110.)  The  findings  of  facts  are  supported  by  the  evidence. 
{Buellv,  Van  Camp,  119  N.  Y.  160.)  By  the  papers  a  causo 
of  action  was  shown  to  exist  in  the  plaintiff's  favor.  (Code 
av.  Pro.  §§  635,  732 ;  Young  v.  TTeennans,  m  N.  Y.  383  ; 
WalUm  v.  Walton,  4  Abb.  Ct.  App.  Dec.  516;  Glapp  v. 
Meserole,  1  Abb.  Ct.  App.  Dec.  362 ;  Klssock  v.  Grant,  34 
Barb.  144;  Miller  v.  Brinkerhoff,  4  Den.  118;  Skinnio7i  v. 
Kelly,  18  N.  Y.  354 ;  Jubbe  v.  Wetrnore,  31  Hun,  424.)  The 
judgment  cannot  be  attacked  in  this  action  except  for  fraud 
or  want  of  jurisdiction  either  of  the  subject  of  the  action  or 
of  the  defendant.  (  White  v.  Bogart,  73  N.  Y.  256 ;  Mcesch- 
ler  V.  Lochte,  12  N.  Y.  S.  li.  855  ;  Demnan  v.  McGuire,  17 
Wkly.  Dig.  504;  Ge7*e  v.  Gundlach,  57  Barb.  13;  Gihnore 
V.  Ham,  29  N.  Y.  S.  R.  751.)  The  judgment  is  conclusive 
upon  defendant  as  to  all  matters  which  were  or  could  have 
been  litigated  in  the  action.  {Parker  v.  Poc1iesi.er,  4  Johns. 
Ch.  329;  People  v.  //.  P.  Co,,  88  N.  Y.  623 ;  Go^el  v.  Iffla^ 
111  N.  Y.  170;  GaUs  v.  Preston,  41  K  Y.  113;  Newton  v. 
Hook,  48  N.  Y.  676 ;  BuUjer  v.  Bosa,  47  Hun,  436.)  Alt 
intendments  are  in  favor  of  the  validity  of  a  judgnjent  ren- 
dered by  a  court  of  general  jurisdiction  until  the  want  of 
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jurisdiction  is  conclusively  shown .  {Maples  v.  Mackey,  89 
N.  Y.  146 ;  Fischer  v.  Latighien,  103  N.  Y.  84.)  By  the  sale 
of  the  land  under  the  executions  upon  the  judgments  in  the 
Hallock  and  Briggs  action  in  which  such  attachments  had 
been  so  delivered  and  levied  prior  to  the  delivery  and  levy  of 
the  attachment  in  Kelsey's  action  the  lien  of  Kelsey's  judg- 
ment, except  for  the  purposes  of  redemption,  was  transferred 
to  the  proceeds  of  the  sale  of  the  lands.  {AveriU  v.  Loucks^ 
6  Barb.  470 ;  Code  Civ.  Pro.  §  1449.)  These  appellants  did 
not  controvert  the  allegations  of  the  complaint ;  they  are  not 
now  in  a  position  to  assail  the  rights  of  Keeler  &  Salisbury 
under  the  judgment.  (Code  Civ.  Pro.  §§  521,  1434,  1435 ; 
Edwards  v.  Woodruff,  90  N.  Y.  396  ;  Ostrander  v.  Hart,  130 
N.  Y.  406.)  Appellants  seem  to  base  their  contentions  against 
the  right  of  Keeler  &  Salisbury  to  take  proceeds  of  the  sale 
under  the  Brown  judgment  upon  the  fact  that  the  sheriff's 
certificate  of  sale  did  not  state  that  the  sale  was  made  upon 
the  execution  upon  the  Brown  judgment.  It  was  not  neces- 
sary that  the  certificate  should  specify  under  what  judgment 
or  execution  it  was  sold.  (Code  Civ.  Pro.  §  1438.)  Van  Camp 
was  personally  liable  to  Keeler  &  Salisbury  and  Jones,  Keeler 
&  Salisbury  for  services  rendered,  to  recover  for  which  the 
action  was  brought,  and  upon  his  accounting  would  have  been 
entitled  to  reimbursement  for  the  same.  {My gait  v.  Wilcox, 
45  N.  Y.  306 ;  1  Lans.  58 ;  McMahon  v.  Allen,  4  E.  D. 
Smith,  519 ;  Bowman  v.  Tollman,  2  Robt.  385.)  The  affi- 
davits upon  which  the  attachment  was  granted  were  sufficient. 
{Buell  V.  Van  Camp,  119  K  Y.  160.) 

Andrews,  Ch.  J.  The  lien  of  successive  attachments  on 
real  property  attached  under  process  issued  in  this  state  takes 
effect  in  the  order  in  which  the  attachments  are  issued  and 
levied,  and  the  priority  of  lien  is  not  dependent  upon  priority 
in  date  of  the  judgments  obtained.  This  is  the  general  under- 
standing and  is  a  clear  inference  from  statutory  provisions 
(Code  Civ.  Pro.  §§  644,  697).  It  is  also  the  general,  rule  in 
other  states,  except  where  otherwise  provided  by  statute,  or 
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where  an  exceptional  rule  has  been  established  by  the  courts. 
(Drake  on  Attachments,  §  263  ;  Wade  on  Attachments,  §  217.) 
The  application  of  this  rule  as  between  the  attachment  issued 
in  the  Kelsey  suit  and  the  attachments  in  the  suits  of  the 
Orleans  County  Bank  and  Sawyer  entitles  the  Kelsey  judg- 
ment to  preferential  payment  out  of  the  fynd,  unless  for  other 
reasons  the  preference  must  be  denied.  The  Kelsey  attach- 
ment was  first  issued  and  levied,  although  tlie  judgment 
obtained  was  subsequent  in  date  to  the  judgment's  in  favor  of 
the  bank  and  Sawyer.  There  must,  however,  be  a  valid  attach- 
ment to  create  a  valid  lien,  and  the  appellants  assail  the 
attachment  in  the  Kelsey  suit  on  the  ground  that  the  cause 
of  action  sued  upon  was  not  one  in  which  an  attachment  is 
anthorized.  It  is  not  denied  that  in  other  respects  a  case  was 
made  by  the  aiBdavits  presented  to  the  judge,  which  justified 
the  issuing  of  the  process.  It  was  held  in  respect  of  similar 
affidavits  in  the  case  of  JSuell  v.  Va?i  Camj)  (119  N.  Y.  160) 
that  they  were  sufticient  to  establish  the  ground  that  Van 
Camp  had  departed  from  the  state  with  intent  to  defraud 
his  creditoi's  and  to  avoid  the  service  of  a  summons. 

The  record  in  the  Kelsey  suit  is  embraced  in  the  record  in 
this  action.  The  cause  of  action  set  out  in  the  complaint  in 
the  Kelsey  suit  was  unmistakably  for  the  wrongful  conversion 
of  personal  property.  It  may  have  been  defective,  and  per- 
haps would  not  have  stood  the  test  of  a  demurrer.  But  it 
expressly  alleged  a  wrongful  conversion  by  Van  Camp  of 
money  of  tlie  estate,  and  demanded  damages  thereof  in  an 
amount  stated.  It  alleged  no  contract,  express  or  implied,  and  a 
cause  of  action  on  contract  was  not  in  the  mind  of  the  pleader. 
The  afiidavit  used  on  tlie  application  for  the  attachment 
asserted  that  the  action  was  brought  for  a  wrongful  conver- 
sion, and  this  was  the  cause  of  action  recited  in  the  warrant. 
It  must  be  assumed  on  this  appeal  that  the  Kelsey  action  was 
an  action  for  conversion,  and  not  an  action  for  money  had 
and  received,  or  upon  contract  express  or  implied,  and  upon 
this  assumption  the  sufficiency  of  the  cause  of  action  set  forth 
in  the  complaint  to  support  the  attachment  as  against  the 
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assault  now  made  upon  it  must  be  determined.  The 
defendants,  whose  attachments  were  subsequently  levied,  have 
the  right  to  assail  the  Kelsey  attachment,  and,  if  invalid,  to 
have  the  pretended  lien  vacated  and  the  proceeds  of  the 
attached  property  in  the  hands  of  the  sheriff  applied  upon 
their  judgments.  (Code  Civ.  Pro.  see.  682.)  It,  however, 
is  fully  established  by  authority  that  mere  irregularitiei? 
in  attachment  proceedings  give  no  standing  to  subsequent 
attaching  creditora  to  set  aside  a  prior  attachment.  In 
the  absence  of  fraud  or  collusion  only  defects  which 
are  jurisdictional  and  which  so  affect  the  proceedings  as 
to  make  them  a  nullity,  are  available  to  a  subsequent  lienor 
who  seeks  to  set  aside  a  prior  attachment.  Irregularities  may 
be  waived  by  the  party,  and  third  persons  cannot  be  heard  to 
allege  defects  in  the  proceedings  which  do  not  concern  the 
substance  of  the  right.  (Wade  on  Attachments,  §§  219,  22U, 
and  cases  cited.) 

The  Kelsey  action  was  in  form  an  action  for  the  conversion 
of  personal  property,  and  such  an  action  is  one  in  which  an 
attachment  may  be  granted.  (Code,  §  635.)  The  plaintiff 
complied  with  all  the  other  conditions  imposed  by  section  63t> 
in  making  his  application.  He  furnished  affidavits  stating 
that  a  cause  of  action  existed  in  his  favor  against  Van  Camp 
for  the  wrongful  conversion  of  personal  property,  and  si  low- 
ing other  facts  necessary  to  be  shown  to  entitle  him  to  the 
writ.  The  primary  objection  taken  by  the  appellants  to  the 
validity  of  the  attachment,  is  not  that  an  attachment  cannot 
issue  in  an  action  for  the  conversion  of  personal  property,  nor 
that  there  were  no  sufficient  grounds  shown  for  granting  an 
attachment  in  such  an  action,  but  that  upon  the  facts  alleged 
in  the  complaint,  no  cause  of  action  against  Van  Camp  for 
conversion  in  fact  existed,  but  only  a  cause  of  action  in  equity 
for  an  accounting,  and  that  a  plaintiff  whose  real  cause  of 
action  is  one  which  cannot  be  enforced  by  attachment  (  Thor- 
ington  v.  Merrick^  101  N.  Y.  5),  cannot,  by  bringing  an  action 
as  upon  contract  or  for  conversion,  procure  an  attachment 
which  will  be  valid  as  against  subsequent  attachments. 
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It  18  undoubtedly  the  general  doctrine  that  the  remedy  of  the 
beneficiaries  of  a  trust  against  a  trustee  where  the  trust 
IB  open  and  continuing  and  the  accounts  of  the  trustee 
have  not  been  settled  and  adjusted  and  a  balance  ascer- 
tained,  is  in  an  action  for  an  acxsounting  in  equity,  and  that 
an  action  at  law,  either  for  money  had  and  received,  or  in  any 
other  form,  will  not  lie  in  the  first  instance,  but  it  is  other- 
wise where  the  trust  has  been  closed  and  settled  and  the 
balance  ascertained.  ( Weston  v.  Barker^  12  Jo.  276 ;  John- 
son V.  Johnson^  120  Mass.  465 ;  McLaughlin  v.  Swann^  18 
How.  [XJ.  S.]  217  ;  Perry  on  Trusts,  sec.  843.)  But  whether  a 
plaintiff,  having  the  right,  has  brought  his  action  in  the  proper 
form,  or  pursued  the  appropriate  remedy,  is  a  question  to  be 
determined  on  the  trial  of  the  action  upon  an  issue  of  law  or 
fact  in  case  a  defense  is  interposed.  The  jurisdiction  to  grant 
an  attachment  does  not,  we  think,  involve  a  preliminary  deter- 
mination by  the  officer  to  whom  application  for  the  writ  is 
made,  whether  in  law  the  case  presented  by  the  complaint 
will  entitle  the  plaintiff  to  the  relief  he  asks.  It  is  sufficient 
to  authorize  him  to  grant  the  writ  that  it  appears  that  the 
action  is  brought  for  one  of  the  causes  where  attachment  may 
issue,  and  the  other  facts  are  shown  which  authorize  the  pro- 
cess to  be  issued.  All  the  requisite  facts,  both  as  to  the  cause 
of  action  and  as  to  the  fraudulent  absconding  of  Van  Camp, 
were  presented  to  the  judge,  and  we  think  the  warrant  was 
not  void  for  want  of  jurisdiction.  No  application  was  made 
to  set  aside  or  vacate  the  writ  until  the  present  application, 
which  was  after  final  judgment  in  the  action  of  Kelsey  had 
been  recovered.  If  the  judgment  had  been  obtained  by  fraud 
or  collusion  between  the  parties  thereto  to  defeat  or  prejudice 
subsequent  attachment  creditors,  a  different  question  would 
be  presented.  But  this  was  not  found,  nor  does  the  record 
show  that  fraud  or  collusion  was  claimed  on  the  trial  of  this 
action.  It  does  appear  that  after  the  trial  of  the  Kelsey  suit 
had  proceeded  and  a  large  amount  of  evidence  had  been  taken 
before  the  referee  which  tended  to  show  that  Van  Camp  had 
wasted  the  assets  of  the  estate,  he  appeared  in  the  action  and 
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his  attorney  stipulated  that  judgment  should  be  entered 
against  him  therein.  The  referee  made  his  report  in  favor  of 
the  plaintiff,  in  which  he  found  that  the  facts  stated  in  the 
complaint  were  true,  and  upon  the  pleadings,  the  report  of 
the  referee,  the  notice  of  appearance  by  the  defendant  and 
the  stipulation,  judgment  was  entered.  When  the  suit  was 
commenced  Van  Camp  had  been  removed  as  executor,  and 
his  letters  had  been  revoked.  His  trust  relation  was  termi- 
nated. It  was  his  duty  to  turn  over  the  estate  in  his  hands  to 
his  successor  in  the  trust.  He  had  absconded,  having,  as  may  be 
inferred,  wasted  the  assets.  Whether,  under  the  special  cir- 
cumstances, an  action  for  conversion  would  lie  against  him  in 
behalf  of  Kelsey,  his  successor  in  the  administration,  it  is  not 
important  to  determine.  Such  an  action  was  brought,  judg- 
ment found  for  the  plaintiff,  and  the  judgment  stands  unre- 
versed and  in  full  force.  The  judge  granting  the  attachment 
lad  jurisdiction,  and  it  was  not  invalid  as  to  the  present 
Appellants. 

The  appellants  further  claim  that  the  withdrawal  of  the 
Kelsey  execution  from  the  hands  of  the  sheriff  on  the  day  .of 
and  before  the  sale  of  the  land  discharged  the  lien  of  the  Kel- 
sey attachment.  We  think  this  act  in  no  way  affected  the 
lien.  The  land  was  sold  on  executions  on  judgments,  some  of 
which  were  paramount  Kens  to  that  of  Kelsey.  Title  under 
the  sale  would  cut  off  the  lien  of  the  Kelsey  attachment  and 
judgment.  By  withdrawing  the  execution  Kelsey  put  him- 
self in  a  position  where  he  could  redeem  from  the  sale.  But 
if  the  sale  brought  a  surplus  over  the  prior  liens  it  would  be 
applicable  to  the  payment  of  his  judgment,  and  if  sufficient  to 
pay  it  redemption  by  him  would  not  be  necessary.  The  appel- 
lants were  not  prejudiced  by  the  withdrawal  of  the  Kelsey 
execution.  The  attachment  liens  were  matter  of  record,  and 
if  the  land  were  worth  more  than  the  liens  prior  to  their  judg- 
ments they  could  have  protected  themselves  by  bidding  up  to 
the  value  of  the  land. 

The  decision  of  the  Special  and  General  Terms  declaring 
that  the  Brown  judgment  should  be  paid  out  of  the  fund  can- 


1895.]  Van  Camp  v.  Searle.  163 

N.  Y.  Rep.]     Opinion  of  the  Court,  per  Andrews,  Ch.  J. 

not,  we  think,  be  sustained.  The  land  was  not  sold  on  that 
judgment,  but  in  legal  effect  was  sold  subject  thereto.  The 
execution  on  the  Brown  judgment  was  not  issued  until  after 
the  commencement  of  the  publication  of  the  notice  of  sale  on 
the  29th  of  October,  1888.  The  notice  was  of  a  sale  "  upon 
executions  (then)  in  the  sheriff's  hands."  The  postponement 
on  the  15th  of  December,  1888,  to  the  15th  of  February,  1889, 
was  of  a  sale  "  pursuant  to  the  above  notice."  The  Brown 
execution  had  been  issued  before  the  postponement.  But  the 
sheriff  gave  no  notice  that  the  sale  was  to  be  made  on  any 
execution  other  than  those  in  his  hands  when  the  first  publica- 
tion was  made.  In  the  form  of  the  notice  of  postponement 
was  a  distinct  intimation  that  the  sale  was  to  be  made  in  pur- 
suance of  the  original  notice,  and  not  otherwise.  Nor  was  the 
sale  in  fact  made  on  the  Brown  execution.  The  sheriff 
announced  at  the  sale  that  the  sale  was  to  be  made  on  the 
judgments  and  executions  of  Briggs,  Hallock,  Buell,  Orleans 
County  Bank  and  Sawyer,  and  the  sale  was  made  on  these 
judgments  «lone.  The  Brown  judgment  and  execution  was 
excluded  from  the  enumeration.  The  certificate  of  sale  speci- 
fies the  judgments  and  executions  on  which  the  sale  was  made, 
conforming  in  that  respect  to  the  announcement.  More- 
over, the  notice  of  sale  was  of  the  interest  which  Van  Camp  had 
in  the  land  on  the  11th  day  of  June,  1888,  the  day  when  the 
first  attachment  was  issued,  and  the  Brown  judgment  was 
recovered  June  17,  1882.  It  is  shown  beyond  controversy 
that  the  Brown  execution  was  not  in  the  sheriff's  hands  when 
the  publication  of  the  notice  of  sale  was  commenced ;  that  the 
sale  was  not  advertised  on  that  execution ;  that  it  was  not 
made  or  intended  to  be  made  thereon.  Although  more  than 
the  requisite  time  of  publication  elapsed  between  the  day  of 
postponement  and  the  sale,  yet  the  postponement  was  by  its 
terms  a  mere  continuation  of  the  original  notice,  and  was  not 
intended  to  refer  to  or  include  executions  other  than  those 
held  by  the  sheriff  when  the  original  publication  was  com- 
menced. The  case  of  Masoraft  v.  Van  Antwerp  (3  Cow. 
334),  which  so  far  as  we  know  has  never  been  questioned,  and 
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which  is  cited  in  tlie  text  books,  seems  to  be  a  decisive  author- 
ity for  the  proposition  that  a  sheriff  having  advertised  a  sale, 
cannot  sell  under  that  notice  on  an  execution  subsequently 
received  by  him.  (See,  also,  Husted  v.  Dahin^  17  Abb.  Pr. 
137 ;  Brewster  v.  Crapsey^  4  How.  Pr.  220.) 

Our  conclusion  is  that  the  part  of  the  judgment  should  be 
affirmed  which  awards  priority  of  payment  out  of  the  fund  to 
the  holder  of  the  Kelsey  judgment,  and  that  the  part  be 
reversed  which  awards  payment  out  of  the  fund  of  the 
Brown  judgment,  without  costs  of  this  appeal  to  either  party* 

All  concur,  except  Haight,  J.,  not  sitting. 

Judgment  accordingly. 


The  People  ex  rel.  Onondaga  County  Savings  Bank  and 
The  County  op  Onondaga,  Appellants,  v.  James  Butler, 
County  Clerk  of  Onondaga  County,  Respondent. 

1.  Construction  OP  Statutes  —  Intention  of  Lawmakers.  In  the 
construction  of  a  statute,  it  is  the  intention  of  the  lawmakers  that  is  to 
govern,  and  that  intention  is  to  be  gathered  from  the  whole  statute  and 
sometimes  from  statutes  in  pari  materia;  and  for  the  purpose  of  arriving 
at  such  intention,  where  there  is  a  possible  ambiguity  in  the  phraseology 
of  some  portions  of  the  statute,  if  regarded  in  connection  with  and  with 
reference  to  some  other  portion  thereof,  it  is  sometimes  competent  to  refer 
to  the  circumstances  under  which  and  the  purpose  for  which  a  statute  is 


2.  Onondaga  County  Clerk  —  Act  Making  the  Office  Salaried  — 
Time  of  Taking  Effect.  Section  11  of  chapter  520,  Laws  of  1898, 
passed  May  2,  1893,  entitled  "  An  act  to  make  the  office  of  county  clerk  of 
Onondaga  county  a  salaried  office,  and  to  provide  for  the  management  of 
said  office,  and  to  fix  the  salary  of  said  clerk  and  deputies,"  reads  as  fol- 
lows: "  This'  act  shall  take  effect  on  the  first  day  of  January,  1895." 
Held,  that  the  intention  of  the  legislature,  as  deduced  from  the  whole  act 
and  from  its  obvious  purpose  of  changing  the  compensation  of  the  office 
from  fees  to  a  salary,  and  from  the  fact  that  the  legislature  knew  at  the 
time  of  its  passage  that  the  official  term  of  the  county  clerk  then  in  office 
would  expire  on  December  31,  1894,  was  not  that  the  actual  existence  of 
the  statute  should  commence  January  1,  1895,  and  that  the  derk  who 
would  be  elected  after  that  date  should  be  the  first  subject  to  its  provis- 
ions, but  that  the  intention  was  that  the  provisions  of  the  act  should  tnke 
effect  upon  and  apply  to  the  clerk  who  was  to  take  office  on  January  1, 1895. 
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Edd,  also,  as  a  consequence  of  holding  that  the  act  took  effect  upon  and 
was  applicable  to  the  clerk  who  came  into  office  on  January  1,  1895,  that 
those  provisions  of  the  act  which  required  action  on  the  part  of  the  board 
of  supervisors  before  that  date  became  operative  in  the  fall  of  1894. 

P^opU  ex  rel.  Savings  Bank  v.  Butler  (85  Hun,  616),  reversed. 

(Argued  June  13,  1895;  decided  October  8,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  made  February  5, 
1895,  which  affirmed  an  order  of  the  Special  Term  overrul- 
ing relators'  demurrer  to  the  return  to  an  alternative  writ  of 
mandamus  and  dismissing  said  writ. 

This  was  a  proceeding  to  compel  defendant,  the  clerk  of 
Onondaga  county,  to  make  and  file  a  search  and  furnish  the 
Onondaga  County  Savings  Bank  witli  a  certified  copy  thereof 
at  and  for  the  compensation  prescribed  by  chapter  520  of  the 
Laws  of  1893. 

Further  facts,  so  far  as  material,  are  stated  in  the  opinion. 

William  S.  Andrews  and  B.  J,  Shove  for  appellants.  An 
act  ordinarily  speaks  as  of  the  time  when  it  goes  into  effect, 
not  as  of  the  time  when  it  was  passed  by  the  legislature. 
This  rule  is  not  an  absolute  one  ;  it  is  to  prevail  only  in  the 
absence  of  anything  sliowing  a  different  intention.  A  differ- 
ent intention  is  shown  by  the  circumstances  under  which  the 
act  in  question  was  passed,  and  the  language  used  therein. 
(Laws  of  1893,  chap.  520,  §§  7,  8,  10,  11 ;  State  ex  rel.  v. 
Perryshurg,  14  Ohio  St.  472.) 

Charles  E,  Ids  and  William  G.  Tracy  for  respondent. 
Sone  of  the  provisions  of  chapter  520  of  the  Laws  of  1893 
apply  to  the  clerk  of  Onondaga  county,  elected  in  November, 
1894.  The  provision  that  tlie  supervisors  shall  fix  the  salary 
of  the  clerk  is  an  essential  part  of  the  act,  and  such  construc- 
tion must  be  placed  upon  the  act  as  will  give  effect  to  this 
provision.  (Laws  of  1892,  chap.  686,  §§  223,  230 ;  Laws  of 
1892,  chap.  304,  §  2 ;  Laws  of  1885,  chap.  502 ;  Laws  of  1886, 
chap.  195 ;  Laws  of  1887,  chap.  392 ;  Laws  of  1890,  chap. 
547;  Laws  of  1891,  chap.  281;  Laws  of  1892,  chap.  590  ; 
Laws  of  1894,  chap.  422 ;  Suth.  on   Stat.  Const.  §  107.)     A 
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statute  is  to  be  construed  as  prospective  unless  its  language  is 
inconsistent  with  that  intei-pretation.  (Sutherland  on  Stat. 
Const.  §§  107,  206 ;  Endlich  on  Interp.  Stat.  §§  271,  272 ; 
,  Dewart  v.  Purdy^  29  Penn.  St.  113 ;  Andrews  v.  li.  R.  Co.y 
16  Mo.  App.  299;  Charleas  v.  Lamberaon^  1  Iowa,  435; 
People  V.  Judge^  37  Mich.  287 ;  Jackman  v.  InhahitanU^  64 
Maine,  \ZZ\%EvanmiUe  v.  Barbee,  59  Ind.  592 ;  74  Ind.  169  ; 
GUkey  v.  Cook,  60  Wis.  133 ;  Clark  v.  Lord,  20  Kans.  390, 
396 ;  Pice  v.  Ruddiinan,  10  Mich.  125 ;  Richards  r. 
MoBride,  L.  K.  [8  Q.  B.]  119 ;  In  re  Howe,  112  N.  T.  100 ; 
48  Hun.  235  ;  Kro^n  v.  Levy,  60  K  Y.  126;  In  re  Kemeys, 
56  Hun,  117 ;  Bums  v.  Carvalho,  4  K  &  M.  893 ;  Wheeler 
V.  Chubbuck,  16  111.  361 ;  Harding  v.  PeopU,  15  Pac.  Rep. 
727;  Andrews  v.  R,  R,  Co,,  16  Mo.  App.  299;  S.  C  W.  Co, 
V.  Krora,  74  Cal.  222 ;  People  ex  rel.  v.  Johnstone,  6  Cal. 
673;  Bd.  Suprs,  v.  Keady,  34  III.  293.)  The  intent  and 
meaning  of  the  act  is  to  be  determined  from  the  language  of 
the  act  itself.  {Johnson  v.  II.  R.  R.  R.  Co.,  49  N.  Y.  455 ; 
F.  A.  Ba/nk  v.  Colgate,  120  N.  Y.  394 ;  Rice  v.  Ruddirrum^ 
10  Mich.  125  ;  Jackson  v.  Lewis,  17  Johns.  475 ;  McKushie 
V.  Eendricksan,  128  K  Y.  558 ;  NetoeU  v.  People,  7  N.  Y. 
97 ;  McCluskey  v.  Cromwell,  11  N.  Y.  602 ;  Cooley  on  Const. 
Law,  68 ;  Karst  v.  Ganee,  136  N.  Y.  316 ;  In  re  Mannvag, 
71  Hun,  236.)  Chapter  520  of  the  Laws  of  1893  does  not 
apply  to  the  defendant  because  such  construction  of  the  act 
would  violate  the  Constitution  of  this  state.  {Mangam  v. 
City  of  Brooklyn,  98  N.  Y.  585 ;  Roosevelt  v.  Oodard,  52 
Barb.  533;  People  ex  rel.  v.  Albertson,  55  N.  Y.  50;  Code 
Civ.  Pro.  §  3304;  People  v.  Rosenburg,  138  K  Y.  410; 
PeopU  V.  Terry,  108  N.  Y.  1.) 

Peckham,  J.  The  sole  question  in  this  case  is  whether  the 
provisions  of  the  act  known  as  chapter  520  of  the  Laws  of 
1893,  and  entitled  "  An  act  to  make  the  office  of  county  cleric 
of  Onondaga  county  a  salaried  office,  and  to  provide  for  the 
management  of  said  office,  and  to  fix  the  salary  of  said  clerk 
and  deputies,"  apply  to  the  county  clerk  whose  term  of  office 
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commenced  on  the  first  day  of  January,  1895.  It  would  seem 
as  if  there  ought  not  to  be  much  difficulty  in  answering  such 
a  question.  And  yet  upon  reading  the  whole  act  it  can  be 
seen  that  a  strict  and  literal  adherence  to  the  very  words  of 
the  text  leaves  it  somewhat  open  to  the  construction  that  the 
act  does  not  apply  to  the  clerk  whose  term  of  office  commenced 
on  that  day.  The  cardinal  rule  in  the  interpretation  of  stat- 
utes is  to  arrive  at  and  give  effect  to  the  intention  of  the  leg- 
islative body  which  enacted  them.  This  intention  is  primarily 
to  be  deduced  from  the  language  used  in  the  statute  itself,  and 
it  has  been  said  that  where  such  language  is  clear  and  unam- 
bignous  there  is  no  room  for  construction  and  that  effect  must 
be  given  to  its  plain  and  obvious  meaning.  Language  which, 
when  separated  from  the  rest  of  the  act,  is  thus  plain  and 
unambiguous  may,  when  read  in  connection  with  the  whole  act^ 
be  thereby  rendered  ambiguous  and  the  necessity  for  construc- 
tion become  for  that  reason  quite  apparent.  Sometimes  the 
langnage  of  some  parts  of  a  statute,  when  considered  with 
reference  to  the  ordinary  meaning  attributed  to  such 
language,  is  so  clear  and  unambiguous  that  it  would  seem 
not  to  be  open  to  any  construction  other  than  its  plain, 
obvious  meaning  calls  for,  and  yet,  when  read  in  connection 
with  the  whole  act  and  in  the  light  of  what  the  real  intention 
of  the  legislature  must  in  the  nature  of  things  have  been,  the 
construction  properly  to  be  favored  leads  to  a  result  which  is 
different  from  what  it  otherwise  would  have  been.'  A  notable 
instance  of  such  a  construction  is  to  be  found  in  the  case  of 
Smith  V.  People  (47  N.  Y.  330).  The  act,  chapter  137  of 
the  Laws  of  1870,  by  section  120,  well  and  accurately 
described  three  preceding  acts  by  their  titles  and  the  dates 
of  their  passage,  and  with  other  acts  relating  to  the  gov- 
ernment of  the  city  of  New  York,  were  in  the  language  of 
that  section  "  hereby  rej^ealed."  There  was  no  qualification 
or  limitation  annexed  to  the  repealing  clause,  and  it  was  con- 
ceded that  it  was  in  terms  sufficient  to  accomplish  all  that  was 
claimed  for  it,  and  that  literally  interpreted  it  effectually  abro- 
gated the  laws  of  1853  and  1857,  reorganizing  the  criminal 


168  People  ex  kel.  Savings  Bank  v.  Butlkb.        [Oct., 

Opinion  of  the  Court,  per  PBCKHAii,  J.  [Vol.  147. 

courts  of  the  above-named  city.  In  the  language  used  in  sec- 
tion 120  of  the  act  of  1870  there  was  nothing  that  could  have 
been  called  ambiguous.  On  the  contrary,  it  was  exceedingly 
plain,  and  it  in  terras  repealed  the  prior  statutes,  and  yet  when 
the  section  was  read  in  connection  with  the  rest  of  the  statute, 
and  when  the  effect  of  a  literal  adherence  to  the  strict  mean- 
ing of  the  language  used  in  that  section  was  considered,  it  was 
held  that  such  could  not  have  been  the  intention  of  the  legis- 
lature, for  in  that  event  all  the  proceedings  in  and  the  judg- 
ments of  the  two  great  criminal  courts  in  New  York  city  for 
two  years  would  have  been  annulled,  and  the  consequences 
would  have  seriously  affected  the  public  as  well  as  individuals. 
It  was  accordingly  held  that,  notwithstanding  the  general  lan- 
guage used  in  the  section  repealing  the  former  sections, 
it  was  not  the  intention  of  the  legislature  by  the  repealing 
clause  to  affect  the  organization  of  the  criminal  courts  in  the 
city  of  New  York.  Words  which  are  plain  enough  in  their 
ordinary  sense  will  not  be  given  their  ordinary  meaning  when 
such  meaning  involves  an  absurdity  or  inconsistency,  or  when 
it  is  repugnant  to  the  clear  intention  of  the  legislature,  to  be 
collected  from  the  whole  act  or  from  acts  in  pari  ^nateria  to 
be  construed  with  it,  or  from  other  legitimate  sources  of  inter- 
pretation. In  such  case  the  ordinary  meaning  will  be  modi- 
lied  or  altered  so  as  to  avoid  the  absurdity,  inconsistency  or 
repugnance.  {Miller  v.  Salomans^  7  Exch.  R.  546,  cited  in 
Smith  V.  People^  supra,) 

The  reasons  for  the  conclusion  of  the  court  in  the  Smith 
case  are  most  admirably  set  forth,  and  the  general  rules  for 
the  construction  of  statutes  are  most  clearly  given  in  the 
opinion  of  the  late  Judge  Allen.  The  cases  he  cites  and  the 
illustrations  of  the  principles  of  statutory  construction  he  gives 
are  abundant  and  satisfactory.  The  case  itself  has  always 
been  regarded  Jis  an  extreme  illustration  of  the  doctrine  under 
consideration^  and  it  is  much  farther  than  it  is  necessary  for  us 
to  go.  We  here  simply  follow  out  what,  from  a  consideration 
of  the  whole  act,  is  plainly  evident  was  the  intention  of  the 
legislature. 
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Another  instance  of  the  action  of  courts  in  the  discharge  of 
their  difficult  and  delicate  duty  of  construing  statutes  is  to  be' 
found  in  the  recent  case  of  Higgs  v.  Palme?*  (115  N.  Y.  506), 
where  it  was  held  that  the  legislature  never  could  have 
intended  that  the  statute  of  wills  should  apply  in  favor  of  one 
who  was  a  devisee  under  a  will,  but  who  in  order  to  prevent 
its  revocation  had  murdered  his  devisor  and  testator.  The 
legislature  had  not  in  terms  made  such  an  exception  to  the 
operation  of  the  statute,  and  yet  it  was  held  that  it  was  incon- 
ceivable that  it  could  have  intended  such  a  result,  and  the 
doctrine  and  policy  of  the  common  law,  that  no  one  should  be 
permitted  to  profit  by  his  own  fraud,  were  allowed  full  effect, 
notwithstanding  the  text  of  the  statute  there  under  considera- 
tion. These  cases  are  not  cited  as  being  applicable  in  their 
facts  to  the  case  now  before  the  court,  but  for  the  pur- 
pose of  showing  that  it  is  the  intention  of  the  lawmakers 
that  is  to  govern,  and  that  intention  is  to  be  gathered  from 
the  whole  statute  and  sometimes  from  statutes  in  j^ari 
materia^  and  that  for  the  purpose  of  arriving  at  such  inten- 
tion, where  there  is  a  possible  ambiguity  in  the  phrase- 
ology of  some  portions  of  the  statute  if  regarded  in  connec- 
tion with  and  with  reference  to  some  other  portion  thereof,  it 
is  sometimes  competent  to  refer  to  the  circumstances  under 
which  and  the  purpose  for  which  a  statute  is  passed. 

In  the  present  case  it  appears  that  the  term  of  the  county 
elerk  in  office  at  the  time  the  act  in  question  was  passed  would 
not  expire  until  the  31st  of  December,  1894.  This  fact  must 
have  been  known  to  the  legislature  which  enacted  the  statute 
in  question.     Of  that  there  can  be  really  no  doubt. 

It  is  equally  clear  that  it  was  the  intention  of  the  legisla- 
ture to  change  the  manner  of  compensation  of  the  clerk  of 
Onondaga  county  from  fees  to  a  salary.  This  was  the  purpose 
of  the  act  itself,  expressed  both  in  its  title  and  in  its  body. 
The  compensation  by  fees  had  become  too  great,  and  henoe 
the  proposed  change.  Aside  from  any  constitutional  objec- 
tion to  reducing  the  salary  of  a  public  officer  like  the  county 
clerk  during  the  term  for  which  he  had  been  elected,  it  is 
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obvious  that  there  would  be  a  seeming  injustice  in  making 
such  a  change.  The  constitutional  provision  is  itself  founded 
upon  such  a  plain  fact.  With  this  knowledge  on  the  part  of 
those  composing  the  legislature  of  1893,  and  yet  intending  to 
make  a  change  in  the  method  of  compensation  of  the  clerk  of 
Onondaga  county,  the  legislature  enacts  in  1893  the  act,  the 
title  of  which  is  above  given.  The  act  is  somewhat  lengthy, 
but  it  is  perhaps  as  well  to  quote  it.     It  reads  as  follows : 

"  Section  1.  The  clerk  of  the  county  of  Onondaga  next 
elected  and  thereafter  to  be  elected  or  appointed  shall  receive 
as  compensation  for  his  services  an  annual  salary  to  be  fixed 
by  the  board  of  supervisors  of  said  county,  prior  to  the  election 
of  every  such  clerk  ;  the  salary  so  fixed  shall  be  three  thousand 
live  hundred  dollars  per  annum,  and  shall  not  be  increased  or 
diminished  during  the  term  for  which  said  clerk  shall  have 
been  elected. 

"  §  2.  It  shall  be  the  duty  of  said  clerk  to  perform  all  services 
which  he  is  or  shall  be  required  or  authorized  by  law  to  per- 
form, by  ^nrtue  of  or  by  reason  of  his  holding  such  office,  for 
the  state,  for  the  county  and  for  individuals,  including  his 
duty  as  clerk  of  every  court  of  which  he  is  or  shall  be  clerk, 
and  no  compensation,  payment  or  allowance  shall  be  made  to 
him  for  his  own  use  for  any  such  services  except  the  salary 
aforesaid. 

"  §  3.  All  the  fees,  emoluments  and  perquisites  which  such 
clerk  shall  charge  or  receive,  or  which  he  shall  legally  be 
authorized,  required  or  entitled  to  charge  or  receive,  shall 
belong  to  the  <;ounty  of  Onondaga.  It  shall  be  his  duty  to 
exact,  collect  and  receive  all  such  fees,  emoluments  and  per- 
quisites now  permitted  by  law  and  not  exceeding  the  amounts 
now  fixed  by  law  as  from  time  to  time  shall  be  prescribed  by 
resolution  of  the  board  of  supervisors  of  said  county  at  any 
annual  session  thereof,  except  that  the  charge  of  filing,  enter- 
ing or  recording  judgments,  decrees,  orders,  deeds  and  mort- 
gages shall  be  and  remain  the  same  as  provided  by  statute ; 
provided,  however,  that  any  resolution  thus  passed  by  said 
board  of  supervisors  shall  be  general  in  its  character,  establish- 
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ing  a  nnif orm  rate  of  charges,  and  no  resolution  changing  the 
fees  to  be  charged  shall  be  passed  except  at  the  regular  annual 
session  after  the  adoption  of  the  resolution  prescribing  the 
same  after  the  passage  of  this  act.  No  fee  shall  be  charged 
by  such  clerk  or  assistants  for  any  service  rendered  to  soldiers 
or  sailors,  or  the  widows,  minor  children  or  dependent  rela- 
tions of  deceased  soldiers,  for  taking  any  aflSdavit  or  acknowl- 
edgment or  the  vouchers  for  the  payment  of  pensions,  or  appli- 
cation for  pensions  of  any  soldier  or  sailor,  or  the  widow, 
minor  children  and  dependent  relations  of  deceased  soldiers,  or 
certifying  as  to  the  official  character  of  any  officer  on  any  such 
paper  relating  to  pensions.  Said  clerk  shall  require  payment 
in  advance  for  recording  all  papers  left  with  him  for  record, 
and  shall  also,  in  each  case,  require  payment  for  all  other 
service  rendered  by  him  or  his  assistants  in  his  or  their  official 
capacity  by  virtue  of  any  law  of  this  state  or  by  order  of  the 
board  of  supervisors  of  said  county.  It  shall  be  the  duty  of 
said  clerk  to  make  and  certify  all  abstracts  of  title  to,  and 
incumbrances  upon,  real  property  for  which  he  shall  receive  as 
compensation  for  each  year  for  which  the  search  is  made  for 
each  name  and  each  kind  of  conveyance  or  lien  three  and  one- 
half  cents.  He  shall  also  furnish  and  deliver  the  person 
ordering  such  abstract  of  title  a  certified  copy  thereof  free  of 
charge,  and  such  original  abstract  shall  be  kept  on  file  by  him 
m  his  office  as  a  part  of  the  records  thereof,  and  certified 
copies  thereof  shall  thereafter  be  furnished  by  said  clerk  to 
any  person  or  persons  ordering  the  same,  at  ten  cents  per 
folio. 

"  §  4.  In  a  proper  book  or  books,  to  be  provided  at  the 
expense  of  said  county,  such  clerk  shall  keep  an  exact  and 
trne  account  of  all  official  services  performed  by  him  or  his 
assistants,  and  of  all  fees,  perquisites  and  emoluments  received 
or  chargeable  by  him  or  them  pursuant  to  law.  Such  book  or 
books  shall  constitute  a  part  of  the  records  of  said  office,  and 
shaU  at  all  times  during  office  hours  be  open  to  the  inspection, 
without  fee  or  charge  therefor,  of  all  persons  desiring  to 
examine  the  same. 
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"  §  5.  Such  clerk  shall  make  a  full  and  true  statement  for 
each  calendar  montli  of  all  moneys  received  each  day  by  him 
or  his  assistants  for  fees,  perquisites  and  emoluments  for  all 
services  rendered  by  him  or  them  in  his  or  their  official 
capacity,  and  shall  transmit  such  statement  to  the  county  treas- 
urer of  said  county  within  five  days  after  the  expiration 
thereof.  Such  statement  shall  specify  in  the  following  order 
the  amounts  so  received  for  the  calendar  month  :  For  record- 
ing deeds,  for  recording  mortgages,  for  recording  other  docu- 
ments and  papers,  for  docketing  judgments  and  canceling 
dockets,  for  searches  and  certificates  thereof,  for  copies  and 
exemplifications  of  papers  and  records,  for  filing  papers  and 
for  all  services,  and  shall  also  show  the  total  receipts  for  said 
month.  Each  such  statement  shall  have  attached  thereto  an 
affidavit  of  said  county  clerk  in  effect  that  the  same  is  in  all 
respects  a  full  and  true  statement  as  herein  required. 

"  §  6.  At  the  time  of  rendering  any  such  statement  such 
clerk  shall  pay  over  to  the  treasurer  of  the  county  of  Onon- 
daga for  the  benefit  of  said  county  the  whole  amount  of 
money  so  received  by  him  since  making  the  last  preceding 
'monthly  statement. 

"  §  7.  Every  county  clerk  elected  or  appointed  in  said 
county  shall,  before  entering  upon  the  duties  of  said  office, 
execute  to  the  people  of  this  state,  and  file  with  the  county 
treasurer  of  said  county  a  bond  in  such  penal  sum,  and  with 
such  sureties  as  shall  be  fixed  and  prescribed  by  the 
board  of  supervisors  of  said  county.  Such  bond  shall  be  con- 
ditioned that  said  county  clerk  shall  well  and  faithfully  dis- 
charge all  the  duties  of  his  office,  and  all  trusts  imposed  on 
him  by  law  or  by  virtue  of  his  office,  and  shall  safely  keep 
and  pay  over  to  the  said  county  treasurer  as  herein  provided 
all  moneys  which  shall  come  into  his  hands.  Said  bond  shall 
be  approved  as  to  its  form  and  sufficiency  of  sureties  by  the 
board  of  supervisors,  and  if  any  such  clerk  shall  neglect  for 
thirty  days  to  execute  or  file  such  bond,  according  to  the  pro- 
visions of  this  act,  his  office  shall  thereupon  become  vacant. 

"  §  8.  There  shall  be  one  deputy  clerk,  and  the  board  of 
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supervisors  shall  have  the  power  to  designate  the  number  of 
special  deputy  clerks,  and  said  county  clerk  shall  appoint  such 
deputy  and  such  number  of  special  deputies  as  so  designated 
by  said  board ;  also  as  many  assistants  as  may  be  necessary 
for  the  faithful  discharge  of  the  duties  of  his  office,  and  shall 
be  responsible  for  their  official  acts,  and  the  salaries  of  said 
clerks  and  assistants  shall  be  paid  in  the  same  manner  as  the 
salaries  of  other  county  officers  are  paid.  The  salary  of  the 
deputy  clerk  shall  not  exceed  one  thousand  five  hundred  dol- 
lars per  annum,  and  of  the  first  special  deputy  clerk  shall  not 
exceed  one  thousand  two  hundred  dollars  per  annum,  and  of 
each  additional  special  deputy  clerk  not  to  exceed  nine  hun- 
dred dollars  per  annum ;  and  the  board  of  supervisors  may 
determine  the  number  of  assistants  and  fix  their  salary  or 
compensation  ;  provided,  however,  that  all  work  done  by  such 
assistants  may  be  done  and  paid  for  by  the  piece  or  folio,  at 
the  discretion  of  the  clerk,  and  the  amount  of  work  so  per- 
formed shall  be  certified  to  by  the  county  clerk  for  each 
calendar  month. 

"§  9.  Any  officer  referred  to  in  this  act,  who  shall  receive 
to  his  own  use,  or  neglect  to  account  for  any  fees,  perquisites 
or  emoluments,  by  this  act  declared  to  belong  to  and  be  for 
the  benefit  of  the  county  of  Onondaga,  or  who  sliall  neglect 
to  render  to  the  said  county  treasurer  an  account  of  all  fees 
received  at  his  office,  or  to  pay  over  the  same,  as  herein 
required,  shall  be  deemed  gnilty  of  misdemeanor,  and  on  con- 
viction shall  be  punished  by  fine  or  imprisonment,  or  both,  at 
the  discretion  of  the  court  before  whom  said  officer  may  be 
convicted,  and  sliall  be  liable  to  said  county  in  a  civil  action 
for  all  moneys  so  received  and  not  accounted  for. 

"  §  10.  All  acts  and  parts  of  acts  inconsistent  herewith  are 
hereby  repealed. 

"  §  11.  This  act  shall  take  effect  on  the  first  day  of  January, 
eighteen  hundred  and  ninety-five." 

A  perusal  of  this  act,  having  in  mind  the  fact  above  stated 
as  to  the  time  of  the  termination  of  the  official  term  of  the 
clerk  in  office  at  the  time  it  Was  passed  (May  2,  1893)  leaves. 
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no  doubt  in  our  minds  as  to  the  actual  intention  of  the  legisla- 
ture. '  The  clerk  intended  to  be  affected  by  it  was  the  clerk 
who  would  be  elected  in  the  fall  of  the  year  1894,  and  who 
would  take  office  on  the  first  of  January,  1895.  We  are  at  a 
loss  to  ourselves  imagine  any  reason,  and  none  at  all  adequate 
has  been  suggested  to  us,  for  the  intentional  postponement  of 
this  alteration  of  the  manner  of  compensation  until  January, 
1898.  Such  postponement  would  be  the  result  if  the  act 
really  designated  the  clerk  who  should  be  elected  after  1895 
as  the  first  one  to  be  subject  to  its  provisions.  To  be  sure 
the  clerk  commencing  his  official  term  in  1895  might  die 
while  in  office  and  his  successor  might  be  elected  prior  to 
1897,  in  which  case  the  act  would  apply  to  him,  but  in  the 
regular  course  of  events,  by  the  construction  asked  for  by  the 
defendant,  the  legislature  was  engaged  in  the  enactment  of  a 
statute  in  May,  1893,  which  would  not  come  into  actual  effect 
until  January  1, 1898,  and  by  which  the  full  term  of  a  county 
clerk  to  be  elected  a  year  and  a  half  after  its  passage  was  to 
elapse  totally  unaffected  by  the  provisions  of  such  act.  This 
is  a  manifest  absurdity.  No  ingenuity  can  suggest  a  reason- 
able explanation  for  such  an  extraordinary  intention  on  the 
part  of  the  legislature.  We  cannot  attribute  any  such  inten- 
tion to  that  body.  And  yet  it  is  claimed  that  just  this  inten- 
tion is  made  manifest,  plain,  unambiguous  and  controlling  by 
the  language  of  the  eleventh  section,  which  provides  that  the 
act  shall  take  effect  on  the  first  day  of  January,  1895.  The 
argument  is  that  it  is  only  from  the  first  day  of  January, 
1895,  that  the  act  can  be  said  to  speak,  and  that  it  is  to  be 
regarded  in  the  same  light  as  if  it  had  been  enacted  on  that 
day  with  a  section  ordaining  that  it  should  take  effect  imme- 
diately. As  a  general  rule  an  act  of  the  legislature  speaks  for 
the  future  and  as  of  the  time  when  it  takes  effect  and  not  as  of 
the  time  it  was  passed.  The  question  is  always,  however,  what 
meaning  is  to  be  attached  to  the  language  which  provides  in  a 
general  way  for  an  act  to  take  effect  at  some  future  time. 
The  phrase  "  This  act  shall  take  effect  on  the  first  day  of  Jan- 
uary, 1895,"  standing  alone  is  plain  and  unambiguous.     So  is 
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the  phrase  "  Chapter  217  of  the  Laws  of  1853,  and  chapter 
446  of  the  Laws  of  1857  are  hereby  repealed."  Yet  this  court 
held  that  all  portions  of  those  laws  were  not  repealed  because 
it  was  manifest  the  legislature  did  not  so  intend.  Looking  at 
the  eleventh  section  of  this  act  before  us,  after  reading  the 
whole  act  and  being  possessed  with  the  knowledge  which  the 
legislature  had  as  to  the  expiration  of  the  otHcial  term  of  the 
then  county  clerk,  and  we  can  come  only  to  one  conclusion  as 
to  the  meaning  of  the  section.  The  legislature  did  not  mean 
that  the  actual  birth  and  existence  of  the  statute  should  com- 
mence in  January,  1895,  and  that  the  clerk  who  would  be 
thereafter  elected  should  be  the  first  subject  of  its  provisions. 
By  the  expression  used  the  enacting  body  plainly  meant  that 
the  provisions  of  the  act  that  was  passed  by  it  should  apply  to, 
govern  and  take  effect  upon  the  clerk  who  was  to  take  office 
on  the  first  day  of  January,  1895.  This  is  too  clear  for  any 
serious  controversy,  and  we  are  but  carrying,  out  the  plain 
intention  of  the  legislature  when  we  attribute  this  meaning  to 
the  language  used. 

It  is  easily  capable  of  such  meaning,  and  regarding  the  facts 
already  stated  and  within  the  knowledge  of  the  legislature,  it 
is  the  meaning  which  that  body  undoubtedly  attached  to  it, 
and  it  is  called  for  by  every  rule  of  common  sense.  To  hold 
otherwise  would  be  to  do  violence  to  the  plain  legislative 
intent  to  be  gathered  from  the  whole  act,  and  we  should  be 
controlled  by  a  strict,  technical  and  narrow  construction  of 
the  language  of  the  last  section,  not  at  all  necessary  in  this 
case,  the  effect  of  which  would  be  to  thwart  instead  of  to 
carry  out  the  legislative  purpose. 

The  counsel  for  the  defendant  cites  many  cases  in  the  very 
learned  brief  he  has  submitted  to  us,  in  which  it  has  been  held 
that  the  legislature,  in  the  particular  acts  in  question,  referred 
to  periods  subsequent  to  the  times  when  the  acts  took  effect, 
instead  of  subsequent  to  their  passage.  We  think  we  should 
agree  with  the  learned  courts  which  decided  them  in  most  of 
the  cases.  This  is  because,  we  think,  the  legislative  intent  was 
thereby  carried  into  effect.     In  this  case  we  do  but  give  a 
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reasonable  meaning  and  effect  to  the  phrase  contained  in  the 
eleventh  section,  and  in  that  way  we  carry  out  what  we  have 
not  the  slightest  donbt  was  the  legislative  purpose.  No  other 
reasonable  conclusion  could  be  arrived  at.  We  cannot  impute 
an  unreasonable  or  absurd  purpose  to  the  legislature. 

The  case  in  this  court  {In  re  Howe^  Deceased^  112  N.  Y. 
100)  is  not  at  all  in  conflict  with  the  views  we  have  herein 
expressed.  The  act  there  in  question  contained  within  its 
body  no  reason  whatever  for  its  earlier  application,  and  it  took 
effect  by  virtue  of  the  general  provisions  of  our  statute  as  to 
the  acts  of  the  legislature.  A  death  happening  before  it  took 
effect,  although  after  its  passage,  was  held  not  to  render  the 
estate  passing  under  the  will  of  the  decedent  liable  to  the  pro^ 
visions  of  such  act.  By  holding  that  the  act  in  question  took 
effect  upon  and  was  applicable  to  the  clerk  who  came  into  office 
on  the  1st  of  January,  1895,  we  necessarily  hold  that  those 
provisions  of  the  act  which  required  action  on  the  part  of  the 
board  of  supervisors  before  that  date  became  operative  in  the 
fall  of  1894.  The  board  of  supervisors  should,  therefore, 
have  met  and  fixed  the  salary  of  the  clerk  before  his  election. 
It  did  not  do  so  until  after  his  election,  but  before  the  com- 
mencement of  his  term  of  office.  In  December,  1894,  it  fixed 
the  salary  and  otherwise  provided  for  the  number  of  deputies, 
etc.,  as  mentioned  in  the  act.  The  fixing  of  the  salary,  so  far 
as  defendant  is  concerned,  by  the  board,  is  matter  of  the 
purest  formality,  for  the  statute  itself  provides  what  sum  the 
board  shall  fix  upon.  Whether  the  board  has  or  has  not  com- 
plied with  the  provisions  of  the  act,  cannot,  however,  affect 
this  court  upon  the  question  of  the  proper  construction  to  l)e 
given  to  the  act  itself. 

For  the  reasons  stated,  we  tbink  the  orders  of  the  courts 
below  should  be  reversed,  the  demurrer  of  the  relators  sus- 
tained and  judgment  ordered  for  them,  granting  a  peremptory 
writ  of  mandamus  as  prayed  for,  with  costs  against  defendant 
in  all  courts. 

All  concur,  except  Andrews,  Ch.  J.,  not  voting. 

Judgment  accordingly. 
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Statement  of  case. 


Frank  S.  Gray,  Appellant,  v.  Augustus  D.  Shepard 
et  al.,  as  Executors  of  Elliott  F.  Shepard,  Deceased, 
Eespondents. 

1.  Written  Contract — Oral  Evidence.  Oral  evidence  is  not 
admissible  to  explain  or  limit  the  meaning  of  the  word  "incompatibility/' 
when  stated  among  the  grounds  for  discharge  provided  in  a  written  con- 
tract of  employment. 

2.  Masixr  and  Servant  —  Cause  for  Discharge.  The  proprietor  of 
a  newspaper,  defendant  in  an  action  for  damages  for  the  alleged  wrongful 
discharge  of  the  plaintiff  from  employment  as  manager  of  the  paper, 
sought  to  justify  the  discharge  on  the  ground,  among  others,  of  the  plain- 
tiff's refusal  to  deliver  up  a  certain  written  memorandum,  without  date  or 
signature,  which  the  defendant  had  sent  to  the  plaintiff,  as  hi^  manager, 
in  relation  to  endeavoring  to  obtain  a  contract  for  public  printing.  The 
plaintiff  had  told  the  defendant  that  he  had  destroyed  the  memorandum, 
but  on  differences  arising  between  them  it  appeared  that  he  had  kept  it, 
and  he  threatened  the  defendant  that  because  of  the  memorandum  he 
would  not  dare  to  discharge  him.  The  trial  judge  charged  that  the  plain- 
tiff's refusal  to  deliver  the  memorandum  to  his  employer  was  a  breach  of 
duty  and  good  cause  for  his  discharge.  Held,  that,  in  view  of  the  circum- 
stances, the  charge  was  proper;  that  the  memorandum  was  like  any  other 
order  relating  to  current  business,  which,  when  it  had  served  its  purpose, 
belonged  to  the  employer;  that  the  plaintiff  had  no  interest  to  protect  in 
keeping  it,  and  that  consequently  it  did  not  come  within  the  rule  that  an 
agent  lias  the  right  to  retain  letters  written  to  him  by  the  master  relating 
to  his  agency,  which  may  be  necessary  for  his  protection. 

3.  Master  and  Servant — Retention,  after  Breach  of  Duty,  A 
master  does  not,  by  retaining  a  servant  in  his  employ,  after  knowledge  of 
breaches  of  duty,  condone  the  offenses  and  prevent  their  use- thereafter  as 
grounds  of  discharge,  where  the  breaches  were  committed  from  time  to 
time,  continuing  until  the  discharge. 

Reported  below,  19  Hun,  467. 
,  \ 

(Argued  June  10,  1895;  decided  October  8,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  August  7,  1894:,  which  affirmed  a  judgment  in 
favor  of  the  original  defendant,  Elliott  F.  Sliepard,  entered 
upon  a  verdict,  and  also  approved  an  order  denying  plaintitf'e 
motion  for  a  new  trial. 
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The  original  defendant  died  while  the  appeal  to  the  General 
Term  was  pending,  and  his  executors  were  thereupon  sub- 
stituted in  his  stead. 

The  nature  of  tlie  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

A.  J,  DitUnhoefer  and  David  Gerher  for  appellant.  The 
learned  trial  judge  erred  in  cliarging  that  the  defendant  had 
tlie  right  to  demand  the  letter  of  July,  1888,  and  that  plain- 
tiff's refusal  to  return  it  was  necessarily  a  breach  of  the  agree- 
ment between  tliem.  {Ilemmens  v.  Nelson^  138  N.  Y.  527  ; 
Whetmore  v.  Scovell^  3  Edw.  Ch.  515 ;  Donahue  v.  Henry ^  4c 
E.  D.  Smith,  162 ;  In  re  ^Mieatcraft,  L.  E.  [6  Ch.  Div.]  97 ; 
In  re  Thomson^  20  Beav.  545.)  Even  if  a  servant  may  be 
dismissed  from  service  for  refusing  to  surrender  a  letter  lie 
receives  from  his  master,  the  rule  has  no  application  to  this  case 
for  the  reason  that  the  defendant  retained  tlie  plaintiff  in  his 
employment  for  about  a  year  after  his  refusal  to  give  up  the 
letter.  (Wood  on  Master  &  Serv.  §  123.)  The  court  erred 
in  excluding  plaintiff's  evidence  as  to  what  was  said  by  the 
defendant  about  the  meaning  of  the  word  "  incompatibility  " 
at  the  time  of  the  signing  of  the  contract.  {Buckstaff  v. 
Riossell,  151  U.  S.  62G ;  Dodge  v.  Ziminer,  110  N.  Y.  43 ; 
Griffiths  V.  Ilardenhergh^  41  N.  Y.  464 ;  Smith  v.  Clews^  114 
N.  Y.  190 ;  Newhall  v.  AppUton,  114  N.  Y.  140  \  B.  i&  S. 
Co.  V.  S,  li.  P.  cfe  P.  Co,,  16  ]Sr.  Y.  Supp.  657 ;  McShane  Co. 
V.  Padian,  1  Misc.  Rep.  332  ;  Gray  v.  Harper,  1  Story,  574.) 

Noah  Davis  and  A.  L,  Pincoffs  for  respondents.  It  was 
entirely  competent  and  lawful  for  tlia  parties  to  make  the 
agreement  they  did  in  respect  to  the  right  and  power  of  Mr. 
Shepard  to  discharge  the  plaintiff  and  annul  the  contract  fi>r 
any  dishonesty,  incompetency,  incompatibility  or  breach  of 
the  agreement  of  or  by  Mr.  Gray.  {Glenny  v.  Lacy,  1  N. 
Y.  Supp.  513;  Grayy.  R,  R.  Co.,  11  Hun,  70;  McCarren 
V.  McNulty,  7  Gray,  139.)  There  was  no  error  wliatever  in 
Any  of  the  rulings  of  the  court  as  to  the  admission  or  rejec- 
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tion  of  any  of  the  testimony  offered  or  taken  in  the  case. 
{HoHender  v.  Diiismore^  55  N.  Y.  200  ;  Mittnaeht  v.  Slevin^ 
67  Hun,  17;  Smith  v.  CJews,  lU  X.  Y.  190.)  Where 
the  judgment  has  ample  proof  to  support  it,  it  should  not 
be  reversed,  even  if  some  slight  error  appears  in  the  admis- 
sion of  testimony.  (McGean  v.  J/.  R,  Co,,  117  N.  Y.  219 ; 
Forest  v.  Forest,  25  N.  Y.  510;  People  v.  Gonzalez,  35 
X.  Y.  59;  Tenney  v.  Berger,  93  X.  Y.  52.1:;  Ottinger  v. 
X.  T.  K  R.  R,  Co,,  17  X.  Y.  Supp.  912.)  The  position 
of  the  appellant  as  to  the  question  of  the  title  or  owner- 
ship of  such  a  communication  by  a  master  to  his  servant 
engaged  in  such  an  employment  and  relation  as  existed  in 
this  case,  is  not  correct  in  law  and  should  not  be  sus- 
tained by  the  court.  {HopMn807i  v.  Burghley,  L.  R.  [2  Cli.] 
264 ;  Greigahy  v.  Breckenhrid^e,  2  Busli  [Ky.],  484.)  The 
court  was  right  in  saying  that,  if  the  jury  found  the  facts  to  be 
true,  such  conduct  was  a  breach  of  the  contract.  {Forsyth  v. 
Jff^Kinney,  56  Ilun,  1 ;  Wood  on  Master  &.  Servant,  238 ; 
Atkin  V.  Acton,  4  C.  &  P.  208 ;  Smith  v.  Thompson,  8  C.  B. 
52 ;  Mattheios  v.  Park,  146  Penn.  St.  384 ;  Deane  v.  Cutler, 
20  X.  Y.  Supp.  617;  Arkush  v.  Ilanan,  60  Ilun,  518.) 
Tlie  point  on  the  part  of  the  appellant,  to  the  effect  that  even 
if  defendant  could  have  discharged  the  plaintiff  for  refusing 
to  give  up  the  letter,  the  offense  was  condoned  by  continuing 
liim  in  his  employment  for  about  a  year  after  his  refusal  to 
give  it  up,  has  no  substantial  foundation.  (2  Rumsey's  Pr. 
316;  Springsteed  v.  Lawson,  14  Abb.  Pr.  328.) 

Andrews,  Ch.  J.  This  action  was  brought  to  recover  dam- 
ages alleged  to  liave  been  sustained  by  the  plaintiff  in  conse- 
quence of  hifi  wrongful  discharge  by  the  original  defendant 
Shepard  from  his  employment  on  the  "  Mail  and  Express,"  a 
newspaper  in  the  city  of  Xew  York.  The  employment  was 
under  a  written  contract  dated  April  18,  188S.  By  the  con- 
tract the  plaintiff  undertook  to  devote  his  whole  time  (Sun- 
days excepted),  and  all  his  energies  and  talents,  '*  to  pushing 
the  publication,  subscription,  circulation,  advertising,  influence 
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and  all  the  interests  of  said  newspaper,  and  in  every  method 
he  may  devise,  or  be  advised  or  directed,  to  be  approved  by 
Mr.  Shepard,  and  in  no  way  against  Mr.  Shepard  or  his  suc- 
cessor's interest."  The  contract  was  to  continue  for  five  years, 
and  the  plaintiff  was  to  receive  as  compensation  for  his  serv- 
ices six  thousand  dollars  a  year,  and  in  addition,  during  each 
of  the  last  three  years,  was  to  be  credited  five  thousand  dol- 
lars towards  the  purchase  of  an  interest  in  the  paper.  The 
contract  provided  that  "  for  any  dishonesty,  incapacity,  incom- 
patibility or  breach  of  the  agreement "  on  the  part  of  the 
plaintiff  Mr.  Shepard  should  be  at  liberty  to  annul  and  cancel 
it.  On  the  4th  day  of  January,  1890,  Mr.  Shepard  notified 
the  plaintiff,  in  writing,  that  under  tlie  option  in  the  contract 
he  annulled  it  for  the  plaintiff's  "dishonesty,  incapacity, 
incompatibility  and  breaches  of  the  agreement."  The  answer 
alleged  that  the  discharge  was  justified  by  the  conduct  of  tlie 
plaintiff,  his  unfaithfulness,  dishonesty  and  incompetency,  and 
because  his  habits  and  manners  were-  such  as  to  produce 
incompatibility  between  him  and  the  employer  and  other  per- 
sons connected  with  the  business.  The  jury  rendered  a  ver- 
dict for  the  defendant,  and  the  only  questions  before  us  arise 
on  exceptions  taken  upon  the  trial.' 

The  plaintiff  offered  to  prove  a  conversation  between  him- 
self and  Mr.  Shepard  when  the  contract  was  presented  to  him 
and  before  its  execution,  in  which  Mr.  Shepard,  in  reply  to 
an  inquiry  made  by  the  plaintiff  as  to  the  meaning  of  the 
word  "incompatibility"  in  the  contract,  said  that  "it  meant 
that  he  should  have  the  right  to  discliarge  you  if  at  any  time 
you  were  unsuited  to  newspaper  work,  or  tired  of  newspaper 
work,  and  that  is  all  it  meant."  The  judge  excluded  the  evi- 
dence and  the  plaintiff  excepted.  The  ruling  was  proper. 
The  plaintiff,  by  the  evidence  offered,  sought  to  limit  the  mean- 
ing of  a  word  in  common  use,  tlie  only  indefiniteness  of  mean- 
ing consisting  in  its  wide  application,  and  which  for  that  very 
reason,  as  may  be  inferred,  was  introduced  into  the  contract. 
The  elements  and  qualities  which  may  create  incompatibility 
between  persons  elude  exact  defiTiition,  so  varied  are  the  cir- 
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ennistances  and  so  dependent  is  such  a  state  of  feeling  npon 
education,  habits  of  thought  and  peculiarities  of  character. 
It  must  be  assumed  that  the  parties  understood  the  wide  sig- 
nification of  the  word  and  used  it  understandingly.  The 
ser\'ice  to,  be  rendered  involved  mutual  confidence  between 
the  parties  and  intimate  personal  association.  Want  of  har- 
mony between  them  for  any  cause  would  be  likely  to  hiterfere 
witli  the  newspaper  enterprise  and  made  the  insertion  of  this 
ground  for  discliarge  natural  and  reasonable.  The  word  is 
not  a  word  of  art,  or  of  technical  or  local  meaning,  or  having 
two  distinct  meanings,  circumstances  which  have  been  held  to 
justify  parol  evidence  of  the  meaning  of  a  word  used  in  a 
written  contract.  (Green,  on  Ev.  §  295.)  The  largeness  of 
tlie  meaning  of  the  term  used  in  the  contract  is  no  reason  for 
limiting  its  interpretation,  nor  does  it  furnish  any  reason  for 
permitting  parol  evidence  in  explanation.  Whether  there 
was  incompatibility  which  justified  the  discharge  was  a  ques- 
tion for  the  jury  upon  the  evidence.  The  employer  could  not 
allege  incompatibility  as  a  pretense  for  discharging  the  plain- 
tiff. The  incompatibility  must  have  existed  in  fact  to  justify 
a  discharge  under  this  term  of  the  contract. 

The  defendant,  among  other  things,  souglit  to  justify  the  dis- 
charge of  the  plaintiff  by  reason  of  his  conduct  in  respect  to  a 
memorandum  sent  by  him  from  Bar  Harbor  July  28, 1888,  and 
one  of  the  exceptions  relied  upon  by  the  plaintiff  is  to  the  charge 
of  the  judge  upon  that  subject.  On  the  28th  of  July,  1888,  tlie 
defendant  being  at  Bar  Harbor,  sent  by  mail  to  the  plaintiff 
in  New  York  a  pencil  memorandum  without  date  or  signature, 
relating  to  the  sul)ject  of  procuring  for  the  "  Mail  and 
Expi-ess  "  certain  public  printing  which  was  controlled  by  the 
police  commissioner  of  the  city  of  Xew  York.  The  memo- 
randum was  inclosed  in  a  letter  envelope  with  the  defendant's 
check  for  $5,000,  payable  to  the  order  of  the  plai)itiff.  The 
memorandum  referred  to  the  subject  of  commissions  to  be 
.  paid  for  the  printing  contract.  The  printing  was  given  to 
gome  other  paper.  In  August,  18S8,  the  defendant  having 
retarned  from  Bar  Harbor,  asked  the  plaintiff  for  the  clieck  and 
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memorandum.  The  plaintiflE  returned  the  money  but  told  the 
defendant  he  had  destroyed  the  memorandum.  Subsequently 
differences  arose  between  the  parties,  and  the  defendant  desired 
to  dissolve  the  relation  between  them.  The  defendant  testi- 
fied in  substance  that  when  these  later  differences  arose,  tlie 
plaintiff  threatened  that  the  defendant  would  not  dare  to  dis- 
charge him  because  of  the  memorandum,  which  he  then  said 
he  had  hot  destroyed,  and  he  refused  on  request  of  the  defend- 
ant to  give  it  to  him.  In  fact  the  plaintiff  had  not  destroyed 
the  memorandum  and  it  was  produced  on  the  trial.  He  testi- 
fied :  "  I  have  kept  it  all  the  time  in  the  safe  deposit  vault  of 
the  National  Park  Bank."  It  was  claimed  on  the  part  of  the 
plaintiff  that  the  check  of  $5,000  was  sent  to  be  used  to  influ- 
ence the  police  commissioners  to  award  the  printing  contract 
to  the  "  Mail  and  Express,"  and  that  the  memorandum  con- 
firmed this  view.  The  defendant  on  the  trial  denied  under 
oath  thai  the  check  was  sent  for  the  purpose  claimed,  and 
explained  the  allusions  in  the  memorandum  consistently  wdtli 
an  honest  purpose.  The  jury  found  the  version  of  t)ie  transac- 
tion given  by  him  and  were  authorized  to  find  that  the  plain- 
tiff preserved  the  memorandum,  to  be  used  as  a  means  of 
coercing  the  defendant  to  retain  him  in  his  employment.  It 
appeared  that  it  was  the  custom  of  the  defendant  to  give 
directions  to  his  employees  by  informal  written  memoranda 
in  pencil,  without  date  or  signature,  in  the  same  form  as  the 
one  in  question.  The  judge,  in  his  charge  to  the  jury,  refeiT- 
ing  to  the  transaction  alluded  to,  said :  "  According  to  Mr. 
Gray's  testimony,  the  paper  was  given  to  him  by  the  defend- 
ant as  his  manager.  Whatever  its  contents  or  whatever  its 
purpose,  it  was  given  in  the  course  of  his  employment,  and 
the  master  would  have  the  right  afterwards  to  demand  that  or 
any  other  paper  which  he  had  intrusted  to  his  employee,  and 
he  would  have  no  right  to  refuse  it.  That  which  the  master 
had  a  right  to  demand,  if  it  shall  be  refused  by  the  employee,, 
is  necessarily  a  breach  of  the  agreement  existing  between 
them."  He  further  charged :  "  If  you  come  to  the  con- 
clusion that  there  was  a  breach  of  tlie  contract  with  reference 
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to  the  matters  I  have  submitted  to  you,  I  charge  you  as  matter 
of  law  it  is  your  duty  to  render  a  verdict  for  tlie  defendant/' 
The  plainti£Ps  counsel  excepted  to  the  cliarge  in  the  following 
language  :  "  I  except  to  that  portion  of  tlie  cliarge  where  the 
court  said  in  substance  that  the  master  would  have  a  right  to 
demand  from  the  servant  the  return  of  the  letter  concerning 
tlie  advertisement  sought  to  be  procured  from  the  police 
department  for  the  "  Mail  and  Express,"  and  that  what  the  mas- 
ter has  the  right  to  demand,  which  shall  be  refused,  is  neces- 
sarily a  breach  of  the  contract  of  service."  It  will  be 
observed  that  no  question  was  made  as  to  the  correctness  of 
the  assumptions  of  fact  in  the  charge  tliat  the  memorandum 
was  given  by  the  defendant  to  the  plaintiff  as  the  manager, 
and  that  it  was  a  paper  intrusted  to  the  plaintiflE  by  liis 
employer.  The  plaintiflE  seeks  to  apply  to  the  case  the  rule 
that  an  agent  has  the  right  to  retain  letters  written  to  liim  by 
the  master  relating  to  his  agency,  wliich  may  be  necessary  for 
his  protection.  The  case  in  question  does  not  come  within 
the  rule.  The  memorandum  was  like  any  other  order  relat- 
ing to  ^the  current  business,  which,  when  it  had  served  its 
purpose,  belonged  to  the  defendant.  The  plaintiff  had 
no  interest  to  protect  in  keeping  it.  lie  had  returned 
the  money,  and  that  was  an  end  of  his  responsibility.  He 
made  no  claim  that  tlie  retention  of  the  memorandum  was 
necessary  for  any  laudable  or  honest  pnrpose.  On  the  con- 
trary, he  informed  the  defendant  at  the  first  interview  that  he 
had  destroyed  it.  We  think  the  judge  correctly  charged,  in 
view  of  the  circumstances,  that  the  plaintiff's  refusal  to 
deliver  the  memorandum  to  the  defendant  was  a  breach  of 
duty  and  was  good  cause  for  his  discharge. 

The  claim  that  the  defendant,  by  retaining  the  plaintiff  in 
his  employment  after  knowledge  of  violations  of  duty,  thereby 
condoned  these  offenses,  and  that  they  could  not  thereafter  be 
nsed  as  grounds  for  discharge,  is  without  force  in  view  of  the 
fact  tliat  his  violations  were  committed  from  time  to  time,  con- 
tinuing until  the  discharge.  The  master  may  overlook  breaches 
of  duty  in  the  servant,  hoping  for  reformation ;  but,  if  he  is 
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disappointed  and  the  servant  continues  his  course  of  unfaithful- 
ness, he  may  act,  in  view  of  his  whole  course  of  conduct,  in 
determining  whether  the  contract  of  employment  should  be 
terminated. 

We  find  no  error  in  the  record,  and  the  judgment  should 
be  affirmed. 

All  concur. 

Judgment  affirmed. 


Mary  D.  Hatch  et  al.,  as  Executors  of  Mary  D.  Sanford, 
Deceased,  Appellants,  v.  The  Fourth  National  Bank  of 
the  City  of  New  York  et  al.,  Respondents,  and  James  H. 
Fay,  Appellant. 


1.  Banks — Application  op  Checks  Deposited  by  Customer  —  Con- 
verted Securitjes.  When  a  bank  in  good  faith;  in  the  ordinary  course 
of  business  and  without  notice,  receives  from  a  customer  checks  of  third 
parties,  obtained  from  them  by  his  unlawful  pledge  of  securities  as  col- 
lateral to  loans  made  by  them,  which  checks,  under  a  continuing  express 

- —  agreement  with  the  customer  to  that  effect,  are  applied  in  payment  of  an 
existing  indebtedness  against  him  in  favor  of  the  bank,  the  bank  is  not 
liable  to  refund  the  amount  to  the  owner  of  the  securities  so  pledged,  even 
though  it  is  sufficiently  identified  as  the  proceeds  of  said  securities,  and 
the  customer  at  the  time  of  depositing  the  checks  did  not  specially  direct 
their  application  upon  his  liability  to  the  bank,  and  at  the  time  of  its 
application  the  bank  had  knowledge  that  he  had  made  a  general  assign- 
ment for  the  benefit  of  creditors. 

American  Sugar  Ref.  Co,  v.  Fancher  (145  N.  Y.  562);  Van  Alen  v. 
American  Nat.  Bank  (52  N.  Y.  1),  distinguished. 

2.  Con\'erted  Securities — Identification.  When,  however,  con- 
verted securities  or  their  avails  can  be  traced  into  an  account  or  property 
owned  by  the  wrongdoer,  the  owner  may  follow  them  and  recover  the 
same  or  their  value. 

Reported  below,  82  Hun,  515. 


(Argued  June  6,  1895;  decided  October  8,  1895.) 

Appeals  by  the  plaintiffs  and  defendant  Fay  from  judg- 
ment of  the  General  Term  of  the  Supreme  Court  in  the  first 
judicial  department,  entered  upon  an  order  made  December 
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14,  1894,  whicli  affirmed  a  judgment  in  favor  of  defendants 
entered  upon  a  decision  of  the  court  dismissing  the  complaint 
upon  the  merits,  on  trial  at  Special  Term. 

This  action  was  originally,  brought  by  Mary  D.  Sanford, 
since  deceased,  and  revived  in  the  name  of  her  executors,  to 
recover  from  the  defendant,  the  Fourth  National  Bank  of  the 
city  of-  New  York,  a  portion  of  the  sum  of  $20,000  alleged  to 
have  been  the  proceeds  of  a  negotiable  stock  certificate  belong- 
ing to  plaintiff,  unlawfully  converted  by  the  lirm  of  Mills, 
Robeson  &  Smith  to  its  own  use,  and  deposited  to  its  credit 
in  said  bank,  and  also  to  have  determined  the  rights  of  other 
parties  to  the  balance  of  said  sum. 

The  firm  of  Mills,  Kobeson  &  Smith  was  a  customer  of  the 
Fourth  National  Bank,  from  which  on  April  17,  1890,  it 
borrowed  $50,000,  giving  a  note  therefor 'secured  by  col- 
laterals. This  note  provided  that  the  bank  should  have  a  lien 
for  the  loan,  and  for  all  other  liabilities  of  the  maker  to  it, 
upon  any  securities  left  with  it  by  tlie  maker,  and  upon  any 
balance  of  its  deposit  account  with  the  Imnk,  and  further 
authorized  the  bank  at  any  time  to  apply  to  the  payment  of 
any  liabihty  of  the  maker  any  moneys  at  any  time  on  deposit 
to  its  credit,  and  also  the  proceeds  realized  from  the  sale  of 
such  collateral  securities.  Thereafter  the  said  firm  borrowed 
from  the  bank  a  further  sum  of  $5,000,  giving  therefor  a 
note  secured  by  collaterals  and  containing  similar  provisions. 
On  November  14,  1890,  plaintiffs'  testatrix  delivered  to  said 
firm  for  safe-keeping  a  certificate  of  Adams  Express  Com- 
piny  stock,  then  worth  $15,000.  One  of  the  members  of 
tlie  firm  unlawfully  took  this  certificate  and  obtained  upon 
the  same,  together  with  other  securities  which  had  been  forged, 
a  loan  of  $20,000  from  the  defendants  Ferris  &  Kimball. 
The  check  given  by  them  for  the  sum  thus  borrowed  was 
deposited  to  the  credit  of  said  firm  in  tlie  said  bank. 

The  defendant  James  H.  Fay,  on  July  2,  1890,  also  left 
with  said  firm  for  safe-keeping  a  negotiable  railroad  bond,  and 
on  November  15,  1890,  a  check  for  $400,  to  be  collected, for 
Mb  account. 
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On  November  14, 1890,  said  firm  borrowed  from  Hotchkiss. 
&  Co.  $10,000,  giving  its  note  therefor  and  depositing  certain 
securities  as  collateral,  among  them  Fay's  bond;  the  check 
received  therefor  was  also  deposited  in  said  bank  and  credited 
to  its  account.  On  November  15,  1890,  said  firm  wrongfully 
deposited  Fay's  check  in  said  bank,  which  was  also  credited 
to  its  account  and  paid  to  the  bank  after  the  assignment  here- 
inafter referred  to. 

On  November  7,  1890,  Fay  left  with  said  firm  another 
negotiable  bond,  which  on  that  day  it  fraudulently  pledged 
with  said  bank  as  collateral  to  said  loans. 

Prior  thereto  the  defendant  Georgiana  L.  Crabb  left  with 
said  firm  for  safe-keeping  100  shares  of  stock,  and  live  bonds, 
which,  on  November  7,  1890,  it  also  wrongfully  pledged 
with  said  bank  as 'collateral  to  said  loans. 

November  15,  1890,  the  said  firm  made  a  general  assign- 
ment, having  in  said  bank  on  that  day,  with  a  check  afterwards- 
collected,  a  balance  of  $10,520.77. 

On  or  before  November  17,  1890,  the  bank  demanded  pay- 
ment of  the  aforesaid  loans,  and  in  default  thereof  charged  the 
amount  due  on  them  to  Mills,  Robeson  &  Smith.  This  was 
done  before  the  bank  had  notice  or  knowledge  that  any  of  the 
parties  to  this  action,  other  than  the  firm  and  its  assignee^ 
claimed  to  have  any  interest  in  the  securities  or  in  the  amount 
to  the  credit  of  the  firm. 

The  bank  afterwards  sold  all  tlie  collaterals,  pledged  as  secu- 
rity for  said  notes,  except  the  bond  owned  by  defendant  Fay ; 
the  amount  realized  from  the  sale,  together  with  the  cash  bal- 
ance to  the  credit  of  the  firm,  after  deducting  its  indebtedness 
to  the  bank,  produced  a  surplus  of  $2,334.19. 

Among  the  securities  sold  by  the  bank  were  those  belonging^ 
to  the  defendant  Crabb,  and  by  the  judgment  she  was  awarded 
said  surplus. 

The  judgment  also  awarded  to  the  defendant  and  appellant 
Fay  the  bond  in  possession  of  the  bank  remaining  unsold. 

It  was  also  adjudged  that,  as  against  the  bank,  the  plaintiff 
was  not  entitled  to  recover  any  sum. 

Further  facts  are  stated  in  the  opinion. 


1895.]  Hatch  v.  JS'ational  Bank.  187 

N.  Y.  Rep.]  Points  of  counsel. 

George  W,  Wingate  for  appellants.  The  General  Term 
was  in  error  in  Holding  that  the  plaintiflEs  were  not  entitled 
to  claim  that  the  $20,000  in  question  did  not  include  the 
proceeds  of  Mrs.  Sanf ord's  stock.  {McNeil  v.  T.  N,  BanJcj 
46  N.  Y.  325;  Fairbanks  v.  Sargent,  104  N.  Y.  108-117; 
N.  Bank  v.  HuUeU,  117  N.  Y.  395 ;  Newton  v.  Portsr, 
69  X.  Y.  133 ;  Taylor  v.  Plumer,  3  M.  &  S.  562 ;  Stephens 
V.  Bd.  of  Ed\vcation,  79  N.  Y.  193 ;  T.  Bank  v.  Merritt,  1 
Paige,  302 ;  M,  Bank  v.  Levy,  3  Paige,  606 ;  Iladdon  v. 
Lundy,  59  N.  Y.  320,  329 ;  Barry  v.  Lambert,  98  N.  Y. 
300,  305;  123  N.  Y.  272;  KnatchbuU  v.  Ilallett,  L.  R. 
[13  Ch.  Div.]  696;  Baker  v.  Bank,  100  N.  Y.  31;  N. 
Bank  v.  Ins.  Co,,  104  U.  S.  54;  Pennell  v.  i?#e'«,  4 
De  G.,  M.  &  G.  372 ;  Ilolrnes  v.  Gihnan,  138  N.  Y.  369.) 
Tlie  transactions  of  Mills,  Kobeson  &  Smith  with  the 
defendants  Fay  and  Crabb  do  not  affect  plaintiffs'  right 
to  claim  that  the  deposit  of  $20,000  consisted  of  the  pro- 
ceeds of  Mrs.  Sanf  ord's  stock.  {In  re  IlaUett,  L.  R.  [13  Ch. 
Div.]  696  \I&T.  Bank  v.  PeUrs,  123  K  Y.  272 ;  67.  D.  Co.  v. 
McLean,  K  R.  [9  C.  P.]  692 ;  Van  All^n  v.  A.  N  Bank,  52 
N.  Y.  1 ;  Calvin  v.  Gleason,  105  N.  Y.  261 ;  Dows  v.  ITid- 
der,  84  N".  Y.  121.)  The  special  contract  contained  in  the 
notes  held  by  the  bank  only  varied  from  a  general  banker's 
lien  in  that  it  permitted  the  bank  to  assert  such  lien,  although 
the  indebtedness  might  not  be  due  at  the  time  of  the  assign- 
ment ;  which  could  not  be  done  under  a  banker's  lien.  {Jar- 
dun  V.  N  S.  cfe  Z.  Ba7ik,  74  :jir.  Y.  473 ;  Beckwith  v.  Uyiion 
Bank,  4  Sandf.  604.)  The  courts  below  were  in  error  in 
deciding  that  the  bank  was  authorized,  after  it  was  informed 
of  the  failure  and  assignment,  to  appropriate  the  money  stand- 
ing to  the  credit  of  Mills,  Robeson  &  Smith  to  pay  its  pre- 
viously contracted  debt,  althougli  such  money  was  the 
proceeds  of  stolen  property,  and  is  now  claimed  by  its 
true  owner.  {Bay  v.  Codduigton,  20  Johns.  63G ;  Ilali 
V.  Wilson,  16  Barb.  548  ;  Butler  v.  Ilarrismi,  Cowp.  567 ; 
Wood  V.  B,  Bank,  129  Ma^s.  358 ;  C  JY.  Bank  v.  Dlefen- 
dorf,  123  N.  Y.  199 ;  Falkland  v.  S,  N,  Bank,  84  ]Sr.  Y.  145  ; 
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Van  Alen  v.  A.  N,  Banlc^  52  K.  Y.^  1 ;  Overseers  v. 
Bank,  2  Gratt.  644;  Frith  v.  Coriland^ ^  H.  &  M.  417; 
Randel  v.  Brown^  12  How.  [U.  S.]  406 ;  Comstock  v.  Iliery 
73  N.  Y.  269 ;  Ifoffman  v.  (7wwr,  76  N.  Y.  121 ;  Bau- 
maiin  v.  P^^^^,  16  Daly,  385 ;  Speights  v.  Hawley^  39  N.  Y. 
441 ;  Jordan  v.  i7.  .S.  <&  Z.  jSan*,  74  N.  Y.  389 ;  ^cttw^  v. 
Brandmv,  6  M.  &  G.  630 ;  CoUi7is  v.  Martiii,  1  B.  «fe  P.  648 ; 
Lawrence  v.  S,  Bamk^  5  Conn.  521 ;  N.  Bank  v.  Ins.  Co,^ 
104  U.  S.  54;  Raynes  v.  Dumont,  130  U.  S.  354;  MoBride 
V.  7^.  ^a/iZ^,  26  K  Y.  450 ;  C.  Bank  v.  M,  Bam,k,  3  Keyes, 
337;  Mayor,  etc.,  v.  Ileidelhach,  123  JST.  Y.  332.)  The 
defendant,  Georgiana  Crabb,  has  no  claim  upon  the  funds 
in  controvei-sy.  {Sillcocks  v.  Gallaudet,  ^%  Hun,  523.) 
Defendant  Fay  is  entitled  to  the  $400  check  collected  and 
deposited^by  the  firm  as  his  agents  on  the  day  of  the  failure 
and  not  paid  to  the  bank  until  tlie  next  day.  The  court,  on 
motion,  would  require  a  receiver  to  return  this  to  the  true 
owner.  {8L  L.  A  S,  F,  li.  It  Co.  v.  Johnson,  133  U.  S. 
566 ;  Z  cfe  T.  Bank  v.  Everett,  4  N.  Y.  Supp.  601 ;  Beal  v. 
City  of  SoinervUle,  50  Fed.Eep.  647;  S,  N.  Bank  v.  Cum- 
ming,  18  S.  W.  Rep.  115.)  Plaintiff's  contention  that  she  is 
authorized  to  claim  tlie  moneys  deposited  in  the  Fourth 
National  Bank  as  the  proceeds  of  her  property  is  supported 
by  the  decisions  of  this  court.  {A.  S,  R,  Co.  v.  Fancher,  145 
K.  Y.  552 ;  Roca  v.  Byrne,  145  N.  Y.  182.) 

David  WiUcox  for  the  Fourth  National  Bank,  respondent. 
Tlie  facts  regarding  the  dealings  of  Mills,  Robeson  &  Smith 
with  the  certificate  of  stock  of  the  Adams  Express  Company 
establish  no  cause  of  action  against  the  bank.  {Justh  v.  Bank, 
56  X.  Y.  478 ;  Bank  v.  Lloyd,  90  N.  Y.  530 ;  Cragie  v. 
HadUy,  99  N.  Y.  131 ;  People  v.  S.  N.  Bank,  77  Hun,  159  ; 
Hutchinson  v.  Co.,  9  Misc.  Rep.  344;  iV.  B.  <&  D.  Bank  v. 
Iluhhell,  117  N.  Y.  395;  Groat  v.  WaUh,  81  Hun,  457; 
Falkland  v.  Baiik,  84  IST.  Y.  145,  152 ;  Baker  v.  Bank,  100 
N.  Y.  31,  34;  Straus  v.  Bank,  122  N.  Y.  379,  382 ;  iY.  Y.  B. 
Co,  V.  Iliggins,  79  Hun,  250 ;  7.  cfc  T.  N.  Bank  v.  Peters,  123 
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N.  Y.  272;  iT.  Bank  v.  Ins.  Co.,  104  U.  S.  54;  jRainies  v. 
Dumont,  130  U.  S.  390 ;  Bamett  v.  Brandao,  6  M.  &  G. 
630 ;  School  DUt.  v.  Bank,  102  Mass.  174 ;  Wood  v.  B,  Bank, 
129  Mass.  358 ;  Gordon  v.  Kearney,  17  Ohio,  572 ;  Bank  of 
Met.  V.  Bank,  1  How.  Pr.  234 ;  Sweeny  v.  EasUr,  1  Wall. 
166  ;  Me  Bride  v.  F.  Bank,  29  N.  Y.  450 ;  G.  Bank  v.  Pen- 
Jidd,  69  X:  Y.  502;  Stephens  v.  Board,  79  N.  Y.  183;  G. 
Bank  V.  State,  141  N.  Y.  379 ;  Thompson  v.  S.  N.  Bank, 
113  X.  Y.  325  ;  Southwick  v.  Bank,  84  N.  Y.  420 ;  Newhall 
x.Wyatt,  139  N.  Y.  452;  ^.  P.  Co.  v.  a  /.  Cfe.,  7  Misc. 
Rep.  509.) 

Henry  H.  Man  for  defendant  Crabb,  respondent.  The 
balance  remaining  in  the  hands  of  the  bank  was  proceeds  of 
the  securities  of  the  defendant  Crabb,  and  traceable  as  such 
in  equity.  The  $20,000  check  deposited  by  Mills,  Robeson 
&  Smith,  November  14,  1890,  was  neither  proceeds  of  Mrs. 
Sanford's  securities  nor  traceable  after  deposit  in  the  bank. 
{Stephens  v.  Bd.  Ed.,  79  N.  Y.  183 ;  G.  N.  Bank  v.  State, 
141 N.  Y.  379  ;  Bank  of  B.  N,  A.  v.  M.  Bank,  91  n!  Y.  106 ; 
Calvin  V.  Gleason,  105  N.  Y.  256.)  The  pledge  of  the 
deposit  account  was  of  equal  force  with  the  pledge  /  of  the 
securities,  and  it  follows  tliat  Mrs.  Crabb  has  an  equitable 
right  to  insist  that  the  entire  deposit  accoimt  be  applied  by  the 
bank  in  payment  before  any  resort  is  made  to  her  securities. 
{Bank  of  Met.  v.  N.  E.  Bank,  1  How.  [U.  S.]  239 ;  Sillcox 
V.  Gallaudet,  ^^  Hun,  522.)  The  plaintiifs  can  derive  no 
possible  advantage  from  the  position  that  the  conversion  of 
their  testratrix's  securities  by  Mills,  Robeson  &  Smith  was 
felonious.     (Penal  Code,  §§  528,  533.) 

•Finch,  J.  We  ought  to  affirm  this  judgment  upon  a  single 
ground,  which  rests  upon  facts  not  at  all  controverted  or  in 
dispute.  For  that  purpose  we  may  assume,  as  true,  the  plain- 
tiff's version  of  what  actually  occurred,  without  criticism  at 
doubtful  points  of  the  way.  She  was  the  owner  of  a  certiti- 
cate  of  stock  of  the  Adams  Express  Company,  of  the  par 
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value  of  fifteen  thousand  dollars.  That  certificate,  in  a  nego- 
^  tiable  form  and  capable  of  transfer  by  delivery,  she  intrusted 
to  the  temporary  custody  of  Mills,  Kobeson  &  Smith.  Hei 
son  and  agent,  E.  S.  Sanford,  placed  it  in  a  sealed  envelope, 
marking  it  on  the  outside  with  his  name,  and  left  it  with 
the  firm  to  be  placed  in  their  safe  until  the  following  Mon- 
day. On  the  day  of  that  deposit,  the  firm,  acting  through 
Smith,  borrowed  of  Ferris  &  Kimball  the  sum  of  twenty 
thousand  dollars,  giving  the  note  of  the  partnership  therefor, 
and  depositing  as  collateral  the  certificate  which  the  plaintiflE 
had  committed  to  the  care  of  the  firm,  and  whicli  Smith 
converted  to  its  use.  We  may  admit  that  his  act  was, 
in  substance,  a  larceny,  and  tlie  certificate  in  his  hands 
stolen  property,  but,  nevertheless,  the  title  of  Ferris  & 
Kimball  to  the  pledged  certificate  which  they  sold  upon 
default  in  the  payment  of  the  loan,  and  to  the  pro- 
ceeds of  such  sale,  is  not  here  and  now  questioned  or 
assailed.  Tlie  plaintiff's  certificate  was  but  a  part  of  the  col- 
lateral whicli  stood  as  security  for  the  note.  It  is  found  that 
eight  shares  of  Chicago,  Cincinnati,  Cleveland  and  St.  Louis 
preferred  stock,  raised  by  a  forgery  to  eighty  shares,  and  two 
Union  Pacific  first  mortgage  bonds  of  one  thousand  dollars 
each,  also  formed  part  of  the  collateral.  The  lenders  gave 
their  check  for  the  twenty  thousand  dollars  thus  borrowed  to 
Mills,  Robeson  &  Smith,  and  they  indorsed  it  and  deposited 
it  to  their  own  credit  in  the  Fourth  National  Bank.  That 
bank  held  the  deposit  upon  an  express  contract  with  its  cus- 
tomer, which  gave  to  it  rights  beyond  those  flowing  from  the 
^  ordinary  relation,  and  outside  of  the  mere  banker's  lien.  The 
deposit  was  made  on  the  afternoon  of  November  14:th,  1890. 
Previous  to  that  date  Mills,  Robeson  &  Smith  had  borrowed 
of  the  bank,  first  the  sum  of  fifty  thousand  dollars,  and  next 
the  sum  of  five  thousand  dollars,  giving  in  each  case  their  note, 
payable  on  demand,  and  certain  collateral  securities.  The 
special  agreement  between  the  parties  added  to  such  collateral 
any  balance  of  the  customer's  deposit  accounts  standing  to 
their  credit  on  the  books  of  the  bank,  and  contained  the  fol- 
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lowing  explicit  provision :  "  The  undersigned  do  hereby  author- 
ize and  empower  the  said  bank  at  its  option,  at  any  time,  to 
appropriate  and  apply  to  the  payment  of  the  above-named 
obligations  or  liabilities,  whether  now  existing  or  hereafter 
contracted,  any  and  all  moneys  now  or  liereafter  in  the  hands 
of  the  said  bank,  on  deposit  or  otherwise,  to  the  credit  of  or 
belonging  to  the  undersigned,  whether  the  said  obligations  or 
liabilities  are  then  due  or  not  due.'*  On  November  15,  1890, 
the  balance  standing  to  the  credit  of  the  firm  was  a  little  more 
than  sixteen  thousand  dollars.  On  that  day  Mills,  Robeson 
<fe  Smith  failed  and  made  a  general  assignment.  On  Novem- 
ber ITth,  which  was  the  next  business  day  thereafter,  the 
bank  demanded  payment  of  the  loan,  and  in  default  thereof 
applied  the  credit  balance  of  the  firm  to  the  payment  of  its 
debt,  thereby  so  far  canceling  and  extinguishing  that  liability. 
This  act  the  plaintiff  resists,  contending  that  the  sixteen  thou- 
sand dollars  was  her  money  as  proceeds  of  her  stock  stolen 
from  her  by  Smith,  and  which  proceeds  she  was  able  to  trace 
into  the  thief  s  deposit  account  and  suflSeiently  identify  as  her 
own  money.  There  is  more  or  less  of  difficulty  in  that  iden- 
tiiieation,  and  the  subject  has  occasioned  a  large  part  of  the 
argument  addressed  to  us,  but  need  not  now  be  discussed. 
For  the  purposes  of  the  decision,  at  least  until  we  reach  the 
ease  of  Mrs.  Crabb,  we  may  concede  that  the  credit  balance 
was  proceeds  of  the  stolen  stock  and  sutHciently  identified,  and 
yet  the  opinion  of  the  General  Term  will  remain  intact  and 
unanswered. 

If  Mills,  Robeson  &  Smith,  on  receiving  the  check  of 
Ferris  &  Kimball,  had  at  once  collected  it  and  turned  it  into 
money,  and  then  had  paid  that  money  to  the  bank  in  discharge 
of  their  debt  to  it,  and  the  bank  had  accepted  that  payment  in 
ignorance  of  the  source  from  which  the  money  had  been 
derived,  and  had  surrendered  the  notes  and  discharged  their 
debtors'  liability  in  entire  good  faith,  the  owner  of  the  stolen 
money  would  have  had  no  right  of  recovery  against  the  bank. 
(JuMk  V.  Bank,  56  N.  Y.  478 ;  Stephens  v.  Board  of  Edu- 
cat  Ion  f  79  id.  183.)     This  doctrine  goes  upon  the  ground  that 
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money  has  no  earmark  ;  that  in  general  it  cannot  be  identified 
as  chattels  may  he,  and   that  to  permit  in  every  case  of  tlie 
payment  of  a  debt  an  inqniry  as  to  the  sonrce  from  which  the 
debtor  derived  the  money,  and  a  recovery  if  shown  to  have 
been   dishonestly  acquired,   would   disorganize    all    business 
operations  and  entail  an  amount  of  risk  and  uncertainty  which 
no  enterprise  could  bear.     The  rule  is  founded  upon  a  sound 
general  policy  as  well  as  upon  that  principle  of  justice  which 
determines  as  between  innocent  parties  upon  w^iora  the  lo>s 
should  fall  under  the  existing  circumstances.     If,  therefore, 
Smith  had  come  with  the  money,  and  w-ith  it  had  paid  his  debt 
over  the  counter,  the  amount  could  not  have  been  recovered 
by  the  plaintiff,  although  admitted  to  have  been  actual  pro- 
ceeds of  the  stolen  certificate.     I  think  tlie  situation  was  not 
at  all  changed  because  the  debtor  came  with  Ferris  &  Kim- 
ball's check  which  the  bank  collected.     If  Smith  had  brought 
that  and  the  bank  had  accepted  it  as  cash  or  conditionally, 
upon  its  proving  good,  the  result  would  have  been  the  same. 
The  debt  would  liave  been  paid  8Cnd  the  money  become  the 
al)solute  property  of  the  bank.     In   Goshen  National  Bank 
V.  The  State  (141  N.  Y.  379)  it  was  a  draft  which  paid  the 
debt  and  which  the  comptroller  received  and  collected.     Xor 
does  it  change  the  result  that  Smith  deposited  the  check  and 
did  not  at  the  moment  direct  its  application  upon  the  liability 
of  the  firm.     He  made  the  deposit  under  an  existing  specific 
contract  by  which  Mills,  Robeson   <fe   Smith  consented  and 
agreed  that  the  bank   might  at  anytime  apply  it  upon  the 
existing  liabihty.     When  it  did  soon  the  17th  of  the  month 
it  acted  with  the  written  consent  and  authority  of  the  firm,  as 
completely  effectual  and  operative  as  if  the  debtors  on  that 
day  had  personally  directed  the  application  to  be  made.     The 
contract   was  a   continuing   direction,   a  daily    consent,    an 
agreed  permission.     The   loan  was  a  call  loan,  payment  of 
which  could  be  demanded  on  any  day,  and  the  option  to  make 
that  demand  and  apply  the  credit  balance  was  a  part  of  the 
written  agreement,  and  an  essential  and  material  stipulation  of 
the  contract  of  loan.     I  think  the  application,  of  the  deposit 
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accoont  upon  the  debt,  resting  upon  that  continuing  consent, 
bad  the  same  effect  as  if  Mills,  Eobeson  &  Smith,  without  an 
afisignment,  had  personally  on  that  day  directed  the  application, 
aad  so  paid  the  debt.  As  against  them  and  as  agaipst  their 
assignee  the  application  was  in  all  respects  lawful  and  effectuaL 

The  recent  case  of  Americcm  Sugar  Rejmvng  Co,  v. 
Fmcher  (146  N.  Y.  552),  which  is  pressed  upon  our  atten- 
tion, does  not  at  all  determine  the  present  question.  There 
the  proceeds  of  the  sugars  obtained  by  fraud,  remained  in  the 
hands  of  the  insolvent's  assignee  without  having  been  applied 
to  the  payment  of  debts.  If  the  insolvent  himself  had  applied 
those  proceeds  to  pome  existing  liability,  or  his  assignee  inno- 
cently and  without  notice  had  so  paid  them  out,  and  the  fund 
was  sought  to  be  wrested  from  the  hands  of  the  creditor  paid, 
a  very  different  question  would  have  been  raised,  and  one 
requiring  a  different  solution. 

Nor  does  the  case  of  Van  Alen  v.  America/n  Nat,  Bank 
(52  N.  Y.  1)  govern  the  one  before  us.  There  was  there  no 
claim  by  the  bank  upon  the  fund  deposited.  Concededly, 
they  were  bound  to  pay  it  over  to  the  proper  party,  and  the 
only  question  involved  was  who  that  proper  party  in  truth 
was.  The  depositor  was  an  agent,  the  deposit  the  money  of 
his  principal,  impressed  with  a  trust  in  favor  of  that  principal , 
and  the  inquiry  addressed  to  the  court  was  whether  the  prin- 
cipal, for  lack  of  privity,  could  enforce  payment  of  the  deposit 
to  himself. 

The  rule  we  have  applied  is  further  resisted  upon  the 
ground  that  the  application  of  the  credit  balance  was  made 
after  the  debtor's  failure  and  assignment,  and  with  knowledge  of 
that  fact  on  the  part  of  the  bank.  The  inference  sought  to 
be  drawn  is  that  the  payment  was  not  in  good  faith,  but  under 
circumstances  sufficient  at  least  to  put  the  bank  on  inquiry. 
But  business  embarrassment  or  a  g^eral  assignment  does  not 
warrant  or  suggest  a  presumption  of  fraud  ;  and  certainly  not 
f^f  a  theft  producing  moneys  on  deposit.  The  fact  of  the  fail- 
ore  undoubtedly  led  to  a  call  of  the  loan  and  a  resort  to  the 
30ntract  right.  It  was  just  such  an  emergency  that  the  agree- 
25 
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ment  was  framed  to  meet  and  against  which  it  was  to  serve  as 
a  protection.  The  fact  of  the  failure  had  not  the  least  ten- 
dency to  indicate  that  the  deposit  balance  was  the  product  of  a 
larceny. 

The  further  question  in  the  case  is  over  the  right  of  Mrs. 
Crabb,  which  has  been  sustained.  After  the  failure  the  whole 
credit  balance  of  Mills,  Robeson  and  Smith  was  first  applied 
to  the  debt  due  to  the  bank.  It  was  not  enough  to  pay  that 
debt.  "When  it  was  wholly  exhausted,  so  that  no  surplus  was 
left,  there  still  remained  a  sum  due  to  the  bank.  Thereupon 
it  resorted  to  its  collateral,  as  it  had  a  right  to  do.  Among 
the  securities  pledged  by  the  debtor  firm  were  some  belonging 
to  Mrs.  Crabb,  which  she  had  deposited  for  safe-keeping,  and 
which  Smith  had  appropriated  for  collateral.  To  these  pledged 
securities  the  bank  resorted,  and  sold  most  of  them  after  the 
failure  and  after  the  credit  balance  had  been  fully  exhausted. 
The  result  of  that  sale  produced  a  surplus  after  completed 
payment  of  the  bank's  debt.  Tlie  proceeds  were  credited  by 
the  bank  after  payment  of  their  debt  in  full  to  the  deposit 
account,  and  that  surplus  has  been  awarded  to  Mrs.  Crabb. 
Obviously,  no  part  of  it  could  be  said  to  be  proceeds  of  plain- 
tiffs stock.  Those  proceeds  had  been  previously  applied  in 
payment  of  the  bank  debt  and  utterly  exhausted.  What 
remained  was  the  collateral,  and  that  produced  the  surplus, 
and  such  surplus  was  clearly  the  product  of  Mrs.  Crabb's 
bonds,  together  with  what  is  conceded  to  have  been  Fay's, 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Edwin  Gomez  et  al.,  Appellants,  v.  Hoeatio  Gomez,  as  Trus- 
tee of  the  Estate  of  Hetty  Gomez,  Deceased ;  Edward 
Teacy  et  al.,  Respondents. 

1.  Real  Estate  —  Trusts  —  Power  op  Appointment — Court  of 
Chancbry  —  Lease  of  Infant's  Prorbrty  —  Renewals.  In  1821,  the 
owner  in  fee  deeded  certain  lands  to  trustees,  in  trust  to  pay  Hetty  H. 
the  rents  and  profits,  and  to  convey  the  premises  to  such  persons  as  she 
might  by  -will  appoint,  and  in  default  of  such  appointment  then  to  all  her 
lawful  issue  then  living,  as  tenants  in  conunon.  Hetty  H.  thereafter  mar- 
ried one  G.,  and  in  1831  she  and  her  husband  brought  an  action  in  the  Court 
of  Chancery  against  their  then  living  children  and  the  trustees,  in  which  it 
was  decreed  that  the  trustees  might  make  leases  of  the  premises  for  the  term 
of  twenty-one  years,  with  covenants  of  renewal  for  successive  terms,  not 
exceeding  three,  of  twenty >one  years  each,  upon  such  conditions  as  the 
trustees  should  deem  to  the  interest  of  Mrs.  G.  and  her  children. 
Thereupon  the  trustees,  acting  upon  the  authority  of  the  decree,  executed 
to  one  P.  a  lease  for  twenty -one  years,  in  which  Mrs.  G.  Joined, 
with  covenants  for  three  renewals  of  twenty -one  years  each.  In  1865 
Mis.  G.  died,  leaving  six  children  and  a  will,  in  which  she  exercised 
the  power  of  appointment  given  by  the  trust  deed,  by  directing  the  trus- 
tees to  convey  the  premises  to  a  trustee  named,  in  trust  to  pay  the  profits 
of  a  sixth  part  thereof  to  each  of  her  children,  and  upon  the  death  of  each 
child  to  convey  the  fee  to  its  heir  at  law.  There  were  two  renewals  of 
the  lease,  the  last  of  which  expired  in  1804,  and  the  successors  of  P., 
the  original  lessee,  demanded  a  third  renewal,  being  the  last  provided  for 
by  the  decree,  and  an  action  was  brought  to  obtain  an  adjudication  as  to 
whether,  as  matter  of  law,  they  were  entitled  to  such  renewal,  as  against 
the  estate  of  Mrs.  G.  EM,  on  demurrer  to  a  complaint  alleging  the 
above  facts,  that  the  trust  created  by  the  deed  being  for  the  life  of 
Mrs.  G.  terminated  with  her  death,  and  the  powers  of  the  trustees 
were  then  at  an  end,  except  to  convey  the  trust  property  as  directed  by 
the  deed,  and  that  they,  therefore,  had  no  power  under  the  deed  to  renew 
leases  or  in  the  leases  executed  by  them  to  provide  for  the  renewals  of 
leases  after  her  death;  hut  held  further,  that  under  the  deed  the  infant 
children  of  Mrs.  G.  were  conditional  remaindermen;  that  they  took  the 
fee  subject  to  the  power  of  appointment  by  Mrs.  G.,  and  at  that  time 
had  an  interest  which  they,  if  adults,  had  the  power  to  lease;  that  being 
infants,  the  Court  of  Chancery  could  exercise  that  power  for  them  (2  R.  S. 
IM.  gg  170,  175),  which  it  did  by  its  decree,  which  decree  showed  that  it 
was  made  in  an  action  seeking  leave  to  lease  the  real  estate  of  infants,  of 
the  subject-matter  of  which  action  the  Court  of  Chancery  had  jurisdiction 
sod  in  which  action  the  proper  parties  were  before  it;  that  upon  the  exe- 
cution by  Mrs.  G.,  in  her  will,  of  the  power  of  appointment  given  by  the 
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deed,  her  children  were  deprived  of  their  interest  as  remaindermen,  but 
were  given  another  and  different  interest  in  the  premises,  which  thef 
took  under  her  will  and  subject  to  all  the  burdens  imposed  by  her,  includ- 
big  the  leases,  in  the  execution  of  which  she  had  joined,  and  whick 
became  binding  upon  her  and  her  estate;  and,  consequently,  that  the  ten- 
ants were  entitled  to  the  third  renewal. 
Reported  below,  81  Hun,  566. 

(Argued  Jime  6,  1895;  decided  October  8,  1895.) 

Appeax  from  final  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  December  5,  1894,  which  affirmed  an  inter- 
locutory judgment  sustaining  defendants'  demurrers  to  the 
complaint. 

The  action  was  brought  by  Edwin  Gomez,  a  son  of  Hetty 
Gomez,  deceased,  and  his  four  children,  against  Horatio 
Gomez,  as  trustee  under  the  will  of  Hetty  Gomez,  and  the 
representatives  of  the  firm  of  Tracy  &  Russell,  tenants  in  pos- 
session, for  an  adjudication  that  such  tenants  are  not  entitled 
to  a  renewal  for  twenty-one  years  of  certain  leases ;  declaring 
that  the  estate  of  Hetty  Gomez  had  become  entitled  to  the 
possession  of  the  leased  premises,  and  enjoining  the  trustee 
from  executing  a  renewal  of  the  leases. 

The  facts  alleged  in  the  complaint,  so  far  as  material,  are 
set  forth  in  the  opinion. 

Sector  M.  Hitchinga  for  appellants.  The  Court  of  Chan- 
cery in  1831  bad  no  parties  before  it  who  were  entitled  to 
invoke  its  jurisdiction  for  the  relief  granted  by  it.  {Noyes  v. 
Blakeman^  2  Seld.  567,  578 ;  Marx  v.  McGlynn^  88  N.  T. 
358,  376;  Levy  v.  Hart,  54  Barb.  248,  258;  BisaeU  v.  Kel- 
logg, 60  Barb.  618,  629 ;  Willis  v.  Sinyth,  91  K  T.  301  ; 
MaUe  V.  BaiUy,  95  N.  Y.  206 ;  U.  S.  T,  Co.  v.  Eoche,  116 
N.  Y.  120 ;  Townshend  v.  From^ner,  125  N.  Y.  446,  470.) 
The  court  did  not  have  jurisdiction  of  the  subject-matter  of 
the  proceeding  to  the  extent  of  the  relief  decreed.  (1  Story's 
Eq.  Juris.  [-13th  ed.]  62,  §  64b  ;  Snell's  Eq.  Juris.  14 ;  Adams 
Eq.  Juris.  9,  12 ;  2  Spence  Eq.  Juris.  §  426 ;  Cowper  v.  Cow- 
per,  2  P.  Wms.  729,  752 ;  Jeremy's  Eq.  Juris.  53 ;  In  re 
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McCaffrey,  50  Hun,  371,  374;  NichoU  v.  Walworth,  3 
Den.  485;  Ex  parte  De  Kay,  4  Paige,  403;  Watkirhs  v. 
Reynolds,  123  N.  Y.  211;  Cruger  v.  Jones,  18  Barb. 
467;  Douglas  v.  Cruger,  80  K  Y.  15,  19;  Rathbone  v. 
Hooney,  58  N.  Y.  463,  467.)  Even  if  the  court  had  jurisdic- 
tion of  the  parties^ and  cause  of  action  in  1831  sufficient  to 
make  some  decree,  the  decree  which  it  did  make,  by  its  terms 
and  plain  meaning,  was  not  intended  to  and  does  not  author- 
ize a  renewal  of  the  leases  at  the  present  time.  {Post  v. 
Hover,  33  N.  Y.  593 ;  Cutting  v.  Gutting,  86  N.  Y.  522 ; 
Jackson  V.  Edwards,  22  Wend.  498.)  The  leases  of  1852  and 
of  1873  contain  no  covenants  of  renewal,  receive  none  from 
the  original  lease  and  give  to  the  present  lessees  no  right  of 
action.  {Syms  v.  Mayor,  etc.,  105  N.  Y.  153.)  The  right  of 
the  parties  named  to  be  joined  as  plaintiffs  has  been  adjudi- 
cated.   [OoToez  V.  Gomez,  20  N.  Y.  Supp.  902.) 

Michad  H.  Cardozo  and  Edgar  J.  Nathan  for  Horatio 
Gomez,  trustee,  respondent.  The  Court  of  Chancery  had 
jnrifidiction  to  make  the  decree  of  October  31,  1831,  and 
it  is  binding  and  conclusive  upon  the  parties  to  this  action. 
{FoUz  V.  S.  Z.  cfe  S.  F.  R,  Co.,  60  Fed.  Rep.  316; 
Cmiett  V.  WilUarris,  20  Wall.  226;  D.  M.  JUT.  dk  R. 
Co,  V.  I.  H.  Co.,  123  U.  S.  552;  Story's  Eq.  Juris. 
§  962 ;  Hedges  v.  Riker,  5  Johns.  Ch.  163 ;  Sinclair  v.  Jach- 
9on,  8  Cow.  543 ;  Piatt  on  Leases,  345  ;  U.  8.  T.  Co.  v.  Roche, 
116  K  Y.  120 ;  Arhderson  v.  Mather,  44  N.  Y.  249  ;  Wood 
V.  Mather,  38  Barb.  473 ;  Uor spool  v.  Davis,  6  Bosw.  581 ; 
Cochran  v.  Van  Surlay,  20  Wend.  365 ;  Pitcher  v.  Carter, 
4  Sandf .  Ch.  1 ;  Lahatut  v.  Delatour,  54  How.  Pr.  435  ;  38 
Barb.  482 ;  Goebel  v.  Iffla,  111  N.  Y.  170 ;  Barnard  r. 
Onderdonk,  98  N.  Y.  158 ;  Jordan  v.  Van  Epps,  85  N.  Y. 
427;  Griffin  v.  Z.  I.  R.  R.  Co.,  102  N.  Y.  449 ;  Johnson  Co. 
V.  WharUm,  152  TJ.  S.  252 ;  L€aA)iU  v.  Wolcott,  95  N.  Y.  212.) 
The  question  of  the  power  of  the  trustees  to  make  a  lease  to 
extend  beyond  the  life  of  Hetty  Gomez,  does  not  arise. 
{Kearney  v.  M.  E  R.  Co.,  129  N.  Y.  76.) 
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John  A,  Straley  and  Thomas  McMahon  for  Tracy  et  al. 
respondents.  The  Court  of  Chancery,  in  1831,  had  complete 
jurisdiction  to  make  the  decree  of  October  31,  1831.  (1  K. 
S.  732,  §§  13,  77-79;  CuUing  v.  Cutting,  86  N.  Y.  622; 
Jennings  v.  Conboy,  73  N.  Y .  230 ;  Hume  v.  Randall,  141 
N.  Y.  499 ;  Jackson  v.  Edwards,  22  Wend.  298  ;  Hotchkiss 
V.  Elting,  31  Barb.  46 ;  1  Pom.  Eq.  Juris.  §§  139, 1062, 1064 ; 
Hmit  V.  Hunt,  72  N.  Y.  217 ;  Barnard  v.  Onderdonk,  98  N. 
Y.  158  ;  Jordan  v.  Van  Epps,  85  K  Y.  427.)  The  fact  that 
there  is  no  covenant  of  renewal  in  the  renewal  leases  does  not 
affect  the  lessee's  rights.  {Kearney  v.  M,  E,  H.  Co.,  129 
K  Y.  79 ;  Phife  v.  WardeU,  5  Paige,  279 ;  McAdam  on 
Landl.  &  Ten.  254,  258 ;  Woodfall  on  Landl.  &  Ten.  329  ; 
Moss  V.  Barton,  35  Beav.  197 ;  Livingston  v.  Sage,  95  N". 
Y.  289 ;  Carr  v.  ElUson,  20  Wend.  178.)  Whether  the  trus- 
tees had  power  to  make  a  lease  beyond  the  life  of  Hetty 
Gomez  is  immaterial.  '  (Pom.  Eq.  Juris.  1062.) 

H.AIGHT,  J.  The  demurrers  interposed  were  upon  the 
ground  that  the  complaint  did  not  state  a  cause  of  action. 
It,  in  substance,  alleges  that  on  the  2d  day  of  May  in  the  year 
1821,  one  Harmon  Hendricks,  being  then  the  owner  in  fee  of 
the  lands  in  question,  executed  and  delivered  a  deed  of  the 
same  to  Solomon  I.  Isaacs,  Uriah  Hendricks  and  Hetty  Hen- 
dricks upon  the  following  trust :  "  To  pay  over  into  the  hands 
of  Hetty  Hendricks,  at  such  dates  and  times  as  she  might  fix 
for  the  payment  thereof,  all  the  rents,  issues  and  profits  of 
the  above  bargained  and  described  premises  and  to  "ewivey 
the  said  preijiises  by  a  full  and  sufficient  conveyance  in  law 
to  such  persons  as  she,  the  said  Hetty  Hendricks,  might  in  and 
by  her  last  will  and  testament,  or  by  appointment  in  nature 
thereof,  nominate  and  appoint,  and  in  default  of  such  last  will 
and  testament  or  appointment,  then  to  all  the  lawful  issue 
of  said  Hetty  Hendricks  then  living,  as  tenants  in  common 
and  not  as  joint  tenants."  Hetty  Hendricks  subsequently 
married  Aaron  L.  Gomez,  and  on  the  17th  day  of  May,  1831, 
they  brought  an  action  in  the   Court  of  Chancery  of  New 
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York  against  their  then  living  children,  including  the  plain- 
tiffs in  this  action  and  the  trustees,  in  which  it  was  adjudged 
and  decreed  that  the  trustees,  or  the  survivor  or  survivors  of 
them,  and  any  trustee  or  trustees  hereafter  substituted,  shall 
have  full  power,  with  the  consent  and  approbation  of  the  com- 
plainants, or  the  survivor  of  them,  to  be  expressed  by  their, 
his  or  her  legal  execution  and  acknowledgment  of  the  leases 
hereinafter  mentioned,  to  make  and  execute  valid  leases  of 
the  premises,  or  any  part  thereof,  for  the  term  of  twenty- 
one  years,  with  covenants  of  renewal  for  several  successive 
terms  of  twenty-one  years,  not  exceeding  three  such  additional 
terms,  etc.,  with  such  other  covenants  and  upon  such  condi- 
tions as  the  trustees  in  their  discretion  shall  deem  proper  and 
shall  consider  most  advantageous  to  the  interest  of  Hetty 
Gomez  and  her  children.  After  the  making  of  such  decree 
the  trustees,  acting  upon  the  authority  thereof,  executed  and 
dehvered  to  one  John  R.  Peters  live  leases  of  separate  parcels 
of  the  lands  in  question  for  a  period  of  twenty-one  years  each, 
with  covenants  for  three  renewals  of  twenty-one  years  each, 
with  an  annual  rent  reserved  of  five  per  cent  on  the  value  of 
the  property,  to  be  determined  by  appraisal  thereof  at  each 
renewal.  On  the  15th  day  of  August,  1865,  Hetty  Gomez 
made  her  last  will  and  testament,  and  in  February  thereafter 
died,  leaving  six  children  her  surviving,  her  husband  having 
in  the  meantime  died.  Her  will  was  duly  proved  and  admit- 
ted to  probate  by  the  surrogate  of  New  York  county  as  a  will 
of  real  and  personal  property.  In  it  she  exercised  the  power 
of  appointment  given  her  by  the  deed  of  Harmon  Hendricks 
by  directing  a  conveyance' of  the  property  described  in  the 
deed  by  the  trustees  therein  named  to  Horatio  Gomez,  one  of 
the  defendants  herein,  and  Hyraan  N.  Hart,  and  the  survivor 
of  them,  as  joint  tenants  and  not  as  tenants  in  common,  but 
in  trust,  to  pay  to  her  husband  during  his  life  all  the  rents, 
issues  and  profits  thereof,  and  then  to  pay  the  rents,  issues 
and  profits  of  a  one-sixth  part  thereof  to  each  of  her  surviving 
children,  and  upon  the  death  of  such  child  to  convey  the  fee 
simple  absolute  to  the  heir  at  law  of  such  child.     Horatio 
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Gomez  alone  qualified  as  such  trustee.  There  have  been  two 
renewals  of  the  leases.  The  last  expired  on  the  first  day  of 
November,  1894.  The  defendants,  Tracy  and  others,  as  the 
successors  of  Peters,  demanded  another  renewal  of  the  leases, 
which  is  the  third  and  last  provided  for.  This  action  is 
brought  to  obtain  an  adjudication  that  they  are  not  entitled  a« 
matter  of  law  to  a  further  renewal  of  the  leases,  and  that 
Horatio  Gomez,  as  trustee,  etc.,  be  enjoined  and  restrained 
from  executing  to  them  a  renewal  of  such  leases. 

It  may  not  be  important  to  determine  whether  Horatio 
Gomez,  as  trustee  under  the  will  of  Hetty  Gomez,  has  the 
power  to  execute  a  renewal  of  the  leases,  for  if  the  tenants, 
Tracy  and  others,  are  entitled  to  such  a  renewal,  this  action 
cannot  be  maintained.  Horatio  Gomez  is,  however,  as  we 
have  seen,  the  trustee  appointed  by  the  will  of  Hetty  Gomez 
to  carry  out  the  trust  therein  created ;  that  trust  requires  him 
to  rent  the  property  and  to  pay  over  the  rents,  issues  and  profits 
thereof  to  her  children.  The  trust  created  by  the  deed  ter- 
minated with  her  death,  and  with  the  termination  of  the  trust 
the  powers  of  the  trustee  became  extinct  except  to  turn  over 
and  convey  the  trust  property  as  in  and  by  the  deed  they 
were  required.  Strictly  speaking,  Horatio  Gomez  may  not 
be  a  survivor  of  or  a  substitute  to  the  trustees  appointed  by 
the  deed.  He  derives  his  power  from  the  will.  They  derived 
theirs  from  the  deed.  His  power  commenced  when  theirs 
terminated.  He  takes  title  to  the  property  in  trust  under  the 
will,  and  has  the  control  and  management  thereof.  He  takes 
it,  however,  subject  to  the  rights  acquired  of  other  parties, 
and  if  the  defendants,  Tracy  and  others,  as  tenants  are  entitled 
to  renewal  leases,  we  see  no  reason  why  he  may  not  be  com- 
pelled to  execute  them. 

The  trust  created  by  the  deed  being  for  the  life  of  Mrs. 
Gomez,  terminated  with  her  death,  and  with  her  death  the 
powers  of  the  trustees  were,  as  we  have  seen,  at  an  end, 
except  to  turn  over  and  convey  the  trust  property  as  directed 
by  the  deed.  They,  therefore,  had  no  power  under  the 
deed  to  thereafter  renew  leases,  or  in  the  leases  executed 
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by  them  to  provide  for  the  renewal  of  leases  after  her 
decease.  {In  the  Matter  of  McCaffrey^  60  Hun,  371.) 
The  whole  question,  therefore,  turns  upon  the  decree  made 
by  the  Court  of  Chancery  in  1831.  That  decree  authorized 
the  leases  in  question.  Had  that  court  jurisdiction  of  the 
parties  and  the  power  to  make  the  decree  ?  As  we  have  seen, 
Mrs.  Gomez  and  her  husband  were  complainants.  The  trus- 
tees under  the  deed  and  all  of  her  then  living  children  were 
defendants.  All  of  the  persons  then  in  being  having  any 
interest  in  the  premises,  either  as  trustees,  life  tenant  or 
remaindermen,  were  parties.  The  children  were  represented 
by  a  guardian  ad  litem.  The  case  was  referred  to  a  master 
to  determihe  whether  the  decree  prayed  for  was  for  the  bene- 
fit of  the  infants.  So  far  as  the  proceedings  are  disclosed 
they  were  regular  and  in  due  form,  and  if  the  court  had  the 
power  to  make  the  decree  it  must  be  held  to  be  valid  and 
binding  upon  them.  Upon  this  question  it  becomes  import- 
ant to  first  ascertain  the  nature  of  the  action  or  proceeding. 
The  complaint  alleges  that  it  was  instituted  for  an  adjudica- 
tion of  the  rights  of  the  trustees  to  make  leases  and  renewals 
of  leases  for  long  terms  of  years.  If  this  allegation  is  to  be 
taken  as  the  nature  and  purport  of  the  action,  the  door  is 
open  for  a  wide  field  of  discussion  as  to  the  power  and  juris- 
diction of  the  late  Court  of  Chancery,  but  the  complaint 
also  alleges  that  the  decree  of  the  Court  of  Chancery  is  in 
writing  '*  dated  and  filed  in  the  county  clerk's  office  of 
New  York  county  on  the  31st  day  of  October,  1831,  a  copy 
of  which  is  hereto  annexed,  and  plainttfiEs  hereby  refer 
to  the  same  as  part  of  this  allegation  of  their  complaint, 
and  as  though  the  same  was  specifically  and  at  large  set 
out  herein."  This  latter  allegation  making  the  decree 
itself  a  part  of  the  complaint,  we  think  must  be  deemed 
to  modify  and  explain  the  former  allegation  alluded 
to,  and  inasmuch  as  the  petition  or  complaint  is  not 
before  us  it  becomes  our  duty  to  look  into  the  decree  for  the 
purpose  of  determining  the  nature  of  the  action.  Upon 
referring  to  the  decree  its  purpose  is  quite  apparent.  It 
26 
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determines  that  the  lease  of  the  property  was  for  the  benefit 
of  the  infant  defendants;  that  the  trustees  have  leave  to 
execute  leases  for  the  terms  designated,  upon  such  conditions 
as  shall  be  approved  by  the  father  and  mother  of  the  infants ; 
in  other  words,  it  is  a  decree  granting  leave  to  lease  the  real 
estate  of  infants  and  nothing  more.  The  power  to  mortgage, 
lease  or  sell  real  estate  of  infants,  or  of  any  interest  therein,  at 
that  time  vested  in  the  Court  of  Chancery  under  the  express 
provisions  of  the  statute.  "  Any  infant  seized  of  any  real 
estate,  or  entitled  to  any  term  for  years  in  lands  may  by  his 
next  friend,  or  by  his  guardian,  apply  to  the  Court  of 
Chancery  for  the  sale  or  disposition  of  his  property." 
*  *  *  "  Whenever  it  shall  appear  satisfactorily  that  a  dis- 
position of  any  part  of  the  real  estate  of  such  infant,  or  of  his 
interest  in  any  term  for  years  is  necessary  and  proper  either 
for  the  support  and  maintenance  of  such  infant,  or  for  his 
education,  or  that  the  interest  of  such  infant  requires,  or  will 
he  svhstantiaUy  promoted  by  such  disposition  on  account  of 
any  part  of  said  property  being  exposed  to  waste  and  dilapida* 
tipn,  or  on  account  of  its  being  whoWy  unproductive^  or  for 
any  other  peculiar  reason  or  circumstances,  the  court  may 
order  the  letting  for  a  term  of  years,  the  sale  or  other  disposi- 
tion of  such  real  estate  or  interest  to  be  made  by  such  guardian 
or  guardians  so  appointed  in  such  manner  and  with  such 
restrictions  as  shall  be  deemed  expedient."  (2  R.  S.  [ed.  of 
1827]  p.  194,  §§  170,  175.)  The  court  doubtless  had  the 
power  to  do  by  action  that  which  it  was  authorized  to  do  by 
proceeding.  The  court  had  the  power  to  appoint  a  guardian 
to  execute  the  leases,  but,  inasmuch  as  the  trustees  under  the 
deed  had  the  power  to  lease  the  premises  during  the  lifetime 
of  Mrs.  Gomez,  the  court  saw  fit  to  empower  them  to  execute 
the  lease  in  the  place  of  a  guardian. 

The  plaintiffs  alleged  that  great  injustice  will  be  done  them 
by  a  renewal  of  the  leases,  but  the  renewal  has  to  be  upon 
the  basis  of  an  annual  rental  of  five  per  cent  of  the  appraised 
value  of  the  property.  Possibly  a  better  contract  might  now 
be  made,  but  the  amount  of  rent  reserved  is  fair  and  reason- 
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able.  The  defendants  have  erected  substantial  buildings  upon 
the  property  greatly  improving  it  and  thereby  largely  increas- 
ing the  rent  to  the  lessors  and  the  ultimate  value  of  the  prop- 
erty. These  buildings  were  doubtless  erected  by  the  tenants 
upon  the  supposition  and  understanding  .that  they  were 
entitled  to  a  renewal  of  the  leases.  The  merits  seem  to  be 
with  them,  and,  as  we  construe  the  decree  of  the  Court  of 
Chancery,  there  can  be  no  doubt  as  to  its  jurisdiction  or  power 
to  grant  the  decree  in  question.  Under  the  deed  the  infants 
were  conditional  remaindermen.  They  took  the  fee,  subject 
to  the  power  of  appointment  by  Mrs.  Gomez.  They,  at  that 
time,  had  an  interest  which  they,  if  adults,  had  the  power  to 
lease  or  convey.  Being  infants,  the  court  could  exercise  that 
power  for  them.  Upon  the  execution  of  the  power  of  appoint- 
ment by  Mrs.  Gomez,  given  by  the  deed,  they  were  deprived 
of  their  interest  as  remaindermen,  but  they  were  given  another 
and  different  interest  in  the  premises.  This,  however,  they 
take  under  her  will  and  subject  to  all  of  the  burdens  and  con- 
ditions imposed  by  her.  She  joined  in  the  execution  of  the 
leases  which  became  binding  upon  her  and  her  estate.  The 
provisions  of  the  trust  created  by  the  deed  were  fully  exe- 
cuted, and  we  discover  nothing  in  the  proceedings  had  that 
is  any  violation  of  the  terms  of  the  provisions  of  that  trust. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


"William  E.  Dkmarest,  Appellant,  v.  The  Mayor,  Alder- 
men AND  Commonalty  of  the  City  of  New  York, 
Bespondent. 

1.  CoNsnTTJTiowALiTT  OF  STATUTE.  The  Constitutionality  of  an  act  of 
the  legislature  should  not  be  passed  upon  by  the  courts  until  a  case  arises 
in  which  a  decision  of  such  a  question  is  unavoidable  for  the  detennina- 
tioQ  of  the  case  itself. 

2.  De  Facto  Officer — Salary.  Payment  of  salary  to&de  facto  offi- 
cer, while  he  is  holding  the  office  and  discharging  its  duties,  is  a  defense 
to  an  action  brought  by  the  de  Jure  officer  against  the  municipality  to 
Rcover  the  same  salary. 
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8.  New  York  City  —  Aldermen  —  Salaries.  The  fact  that  others 
than  the  plaintiff  and  his  assignors  assumed  to  have  beenxelected  aldermen 
of  the  city  of  New  York  for  the  year  1877,  received  certificates  of  election, 
were  inducted  into  and  occupied  the  office,  exercised  its  duties,  and,  as 
officers  de  fcustOy  were  paid  salaries,  held^  to  be  a  complete  defense  to  an 
action  against  the  city  for  salaries,  brought  on  behalf  of  certain  persons 
who  claimed  to  have*  been  elected  aldermen  for  that  year. 

4.  New  York  City — Aldermen — Election  under  Act  of  1871  — 
Constitutionality  of  Act  of  1873.  In  such  action  the  plaintiff  and  his 
assignors,  who  claimed  to  have  been  elected  aldermen  pursuant  to  chapter 
137,  Laws  of  1870,  as  amended  by  chapter  574,  Laws  of  1871,  urged  that 
section  4  of  chapter  335,  Laws  of  1873,  under  which  other  persons  were 
elected,  acted  and  were  paid  salaries,  and  which  act  repealed  the  acts  of  1870 
and  1871,  was  imconstitutional  in  that  it  provided  for  a  system  of  minoritj 
representation  by  restraining  the  right  of  a  voter  to  vote  for  all  the  alder- 
men to  be  elected;  that  consequently  no  legal  office  of  alderman  was  created 
thereby,  and  there  could  be  no  incumbency  under  that  act.  Hdd,  that,  as  the 
elective  office  of  alderman  already  existed,  and  was  not  created  by  the  act 
of  1878,  the  fact  that  such  office  was  actually  assumed  by  persons  other 
than  the  plaintiff  and  his  assignors  rendered  such  incumbents  de  facto 
officers,  even  though  the  provisions  of  law  regulating  their  compensation 
and  mode  of  election  might  have  been  unconstitutional.  {Norton  y.  SheUfjf 
County,  118  U.  S.  441,  distinguished.) 

Reported  below,  74  Hun,  517. 

(Argued  June  7,  1895;  decided  October  8,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Janu- 
ary 9, 1894,  which  affirmed  a  judgment  in  favor  of  defendant, 
entered  upon  an  order  dismissing  the  complaint  on  trial  at 
Circuit. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

George  W.  Miller ^  Sea/ma/n  Miller  and  George  O.  Eld/tidge 
for  appellant.  The  restrictive  clauses  of  section  4  of  chapter 
335  of  the  Laws  of  1873,  as  amended  by  chapter  757  of  the 
Laws  of  1873  and  chapter  515  of  the  Laws  of  1874,  are  inter- 
dependent with  the  other  clauses  of  said  section,  and  cannot 
be  eliminated  without  destroying  the  legislative  intent  to 
create  a  "  minority  system  board  of  aldermen."  {Reotor^  etc,, 
V.  U.  S.,  US  U.  S.  457;  People  v.  Potter,  47  N.  Y.  379 ; 
Vcm  Bergen  v.  Adder,  21  How.  Pr.  314 ;  Laws  of  1870, 
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chap.  137 ;  jET.  /.  Co.  v.  Alger,  64  N.  T.  176  ;  Meskmeier  v. 
State,  11  Ind.  482,  486,  486 ;  Allen  v.  Louisiana,  103  tJ.  S. 
83,  84 ;  Washington  v.  State,  18  Ark.  762,  763,  764 ;  Easton 
y.  State,  11  Ark.  481,  601,  602;  People  v.  Tipkaine,  3  Park. 
Cr.  Rep.  241,  246.)  Section  4  of  the  act  of  1873,  with  ita 
amendments,  is  unconstitutional  and  void.  (Const.  N.  T.  art. 
2,  §  1 ;  art.  4,  §  2 ;  State  v.  Constantine,  42  Ohio  St.  439.) 
Chapter  335  of  the  Laws  of  1873  is  in  contravention  of  the 
Constitution  for  the  reason  that  it  embraces  a  subject  not 
expressed  in  its  title.  (Const.  N".  Y.  art.  3,  §  16.)  Assuming 
payments  to  have  been  made  to  persons  elected  under  the  acts 
of  1873  and  their  amendments,  they  were  not  made  to  either 
de facto  or  de  jure  o&cere  of  eithQrde  facto  or  de  jure  officeSj 
and  they  are  not  a  bar  to  recovery  in  this  action.  {Nor- 
ton V.  Shelby  County,  118  U.  S.  442 ;  Devoy  v.  Mayor,  etc., 
36  K  T.  449 ;  Earhe<:h  v.  Mayor,  etc,,  10  Bosw.  366 ;  Dem- 
arest  v.  Fairchild,  67  !N".  Y.  334 ;  Fitzsimmons  v.  City  of 
Brooklyn,  102  N.  Y.  636 ;  PeopU  ex  ret.  v.  IlaU,  80  N.  Y. 
117;  Laws  of  1870,  chap.  137,  §  9.)  The  acts  of  1870  and 
1871.  were  not  repealed  by  the  acts  of  1873  and  their  amend- 
ments. (Const.  N.  Y.  art.  3,  §§  3,  6 ;  Devoy  v.  Mayor,  36 
K.  Y.  449.) 

Damd  J.  Deam,  for  respondent.  Upon  the  facts  alleged  in 
the  complaint  and  admitted  in  the  opening  of  the  counsel  for 
the  plaintiff,  no  cause  of  action  can  be  predicated  against  the 
defendant.  (Laws  of  1873,  chap.  336,  §  119;  Wilcox  v. 
Smith,  5  Wend.  234;  Parker  v.  Balcer,  8  Paige,  428  ;  Peo- 
file  V.  CoUins,  7  Johns.  649 ;  People  v.  Bean,  3  Wend.  438  ; 
People  V.  White,  24  Wend.  640 ;  Morris  v.  People,  3  Den. 
381 ;  Dolan  v.  Mayor,  etc.,  68  N.  Y.  280 ;  Mc  Veany  v. 
Mayor,  etc.,  80  N.  Y.  186  ;  Terhune  v.  Mayor,  etc.,  88  N. 
Y.  251 ;  Devoy  v.  Mayor,  etc.,  36  N.  Y.  449.)  Even  if  the 
act  providing  for  minority  representation,  by  restricting  the 
voter  to  voting  for  less  than  the  whole  number  of  aldermen 
to  be  elected  in  his  district,  be  deemed  unconstitutional,  still 
the  remainder  of  the  statute,  which  provides  for  a  board  of 
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aldermen  consisting  of  twenty-four  members  in  place  of  the 
former  board  of  fifteen,  is  constitutional  and  within  the  power 
of  the  legislature,  and  the  repeal  of  the  act  of.  1870  under 
which  the  plaintiff  claims  to  have  been  elected  is  effectual. 
{People  ex  rel,  v.  Kenny ^  96  N.  Y.  294 ;  Cooley  on  Const, 
lim.  178 ;  People  ex  rd.  v.  BuU^  46  K  Y.  67.)  In  any 
event  the  plaintiff  and  his  assignors  cannot  be  entitled  to  the 
salary  which  they  claim  because  the  act  under  which  they 
claimed  to  have  been  elected  has  been  expressly  and  uncondi- 
tionally repealed.  {Demareat  v.  Mayor^  etc.^  74  N.  Y.  161  ; 
Const.  N.  Y.  art.  2,  §  1 ;  1  R  S.  [6th  ed.]  84;  Sedgw.  on 
Stat.  &  Const.  Law  [2d  ed.],  198 ;  Laws  of  1892,  chap.  138, 
§§  6,  7  ;  Laws  of  1857,  chap.  690 ;  Laws  of  1888,  chap.  321 ; 
People  ex  rel.  v.  Dayton,  66  N.  Y.  367 ;  Boston  v.  Pickers^ 
giU,  56  K  Y.  310 ;  G.  K  R.  E.  Go.  v.  Kobhe,  70  N.  Y.  367 ; 
Ogden  v.  Saunders,  12  Wheat.  270 ;  People  v.  Albertson,  55 
K  Y.  54 ;  PeopU  v.  Briggs,  60  N.  Y.  553 ;  People  v.  Bd. 
Suprs.,  17  K  Y.  236 ;  Cooley  on  Const.  Lim.  182 ;  Expa^te 
M'GoUum,  1  Cow.  551.) 

Gray,  J.  The  plaintiff  brings  this  action  for  himself  and 
as  assignee  of  others  to  recover  the  salaries  alleged  to  be  due 
them  as  aldermen  of  the  city  of  New  York  for  the  year  1877. 
The  claim  is  that  they  were  elected  to  such  offices  pursuant  to 
the  act  of  the  legislature,  contained  in  chapter  137  of  the 
Laws  of  1870,  as  amended  by  chapter  574  of  the  Laws  of 
1871 ;  which  provided  for  the  election,  upon  a  general  ticket 
from  the  city  at  large,  of  a  board  of  fifteen  aldermen.  The 
defense  of  the  city  is  that  those  laws  were  repealed  by  chapter 
335  of  the  Laws  of  1873  and,  further,  that  pursuant  to  the 
latter  act,  which  contained  a  charter  for  the  city,  other  per- 
sons were  duly  elected  as  aldermen,  at  the  election  at  which 
the  plaintiff  and  his  associates  claimed  to  have  been  elected  ; 
who  entered  upon  and  executed  the  duties  pertaining  to  the 
office  of  an  alderman  of  the  city,  and  were  paid  the  salaries 
claimed  by  the  plaintiff. 

When  the  action  came  on  for  trial  no  evidence  was  given. 
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The  whole  case  was  ligreed  to  be  contained  in  the  pleadings ; 
it  being  expressly  admitted  by  the  plaintiff  that  the  salaries 
claimed  by  the  plaintiff  in  his  complaint  had  been  paid  by  the 
city  to  other  persons,  assuming  to  have  been  elected  and  who 
acted  as  a  board  of  aldermen  under  the  charter  of  1873.  The 
complaint  was  thereupon  dismissed  by  the  court,  upon  the 
motion  of  the  defendant. 

Section  4  of  chapter  335  of  the  Laws  of  1873  provided  for 
a  system  of  minority  representation  in  the  board  of  aldermen 
of  the  city  of  New  York,  by  restraining  the  right  of  a  voter 
to  vote  for  aU  the  aldermen  to  be  elected.  It  is  unimportant 
to  more  particularly  refer  to  the  provisions  of  the  section,  as 
the  system  was,  not  long  thereafter,  abolished.  (Chap.  403, 
Laws  of  1882.)  The  plaintiff's  propositions  are  that  those 
provisions  were  unconstitutional  and  void,  for  being  in  violar 
tion  of  that  part  of  the  Constitution  of  the  state,  which  guar- 
antees to  every  qualified  voter  the  right  to  vote  for  all  officers 
that  may  be  elected  by  the  people  (Art.  2,  sec.  1),  and  that 
the  acts  of  1870  and  1871  remained  in  force;  under  whose 
provisions  he  and  his  associates  were  elected  and  became  the 
legaUy  constituted  board  of  aldermen  and,  as  such,  were 
entitled  to  their  salaries.  The  determination  of  the  question 
of  constitutionality,  however,  is  not  necessary  to  the  deter- 
mination of  the  case,  and  as  the  ground  upon  wliich  the 
decision  of  the  General  Term  of  the  Supreme  Court  has 
been  placed  is  clearly  presented  in  the  case  and  is  perfectly 
tenable,  our  judgment  may  and  should  rest  upon  it.  We 
should  not  pass  upon  the  constitutionality  of  a  statute,  if  the 
question  is  immaterial  to  the  case.  {Frees  v.  Fordj  6  N.  Y. 
176.)  It  is  a  salutary  principle  and  founded  upon  the  respect 
due  to  the  legislative  department  of  the  government,  that  the 
constitutionality  of  its  exercise  of  power  should  not  be  passed 
upon  by  the  court,  until  a  case  arises  in  which  a  decision  of 
such  a  question  is  unavoidable  for  the  determination  of  the 
case  itself. 

This  action  is  to  recover  the  salaries  of  the  plaintiff  and  his 
aasodates  as  aldermen  of  the  city  for  the  year  mentioned  and. 
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if  we  should  assume  all  they  claim  as  to  the  unconstitution- 
ality of  the  provisions  of  the  fourth  section  of  the  charter  of 
1873  and  the  validity  of  their  election  and  that  they  were  de 
Jure  aldermanic  officers,  there  is  the  answer  that  others 
assumed  to  have  been  elected,  received  their  certificates  of 
election,  were  inducted  into  and  occupied  the  office,  exercised 
its  duties  and,  as  officers  defaMo^  were  paid  salaries.  That  is 
a  complete  answer  and  one  which  has  the  sanction  of  the 
authorities.  Their  title  cannot  be  questioned  collaterally  in 
such  an  action  and,  even  were  the  action  of  such  a  nature  as 
to  permit  the  question,  the  payment  already  made  to  the  de 
facto  officers  of  the  salary  belonging  to  the  office  would  be  a 
good  defense  to  the  claim  of  the  plaintiff.  The  case  of  Dolan 
V.  The  Mayor  (68  N.  Y.  274),  where  this  principle  was 
asserted,  was  rested  upon  the  ground  of  public  policy,  which 
requires  that  fiscal  officers,  charged  with  the  payment  of  sal- 
aries, should  be  deemed  justified  in  paying  them  to  persons 
clothed  with  the  apparent  title  to  an  office,  without  inquiring 
whether  others  have  the  better  right.  The  remedy,  it  was 
said,  of  the  person  wrongfully  deprived  of  the  office  is  to 
recover  his  damages  for  the  wrong  against  the  usurper.  In 
Mc  Veojiy  v.  The  Mayor,  (80  N.  Y.  186),  and  in  Terhwne  v. 
The  Mayor,  (88  id.  247),  the  doctrine  was  upheld  that  pay- 
ment to  a  <Ze  facto  officer,  while  he  is  holding  the  office  and 
discharging  its  duties,  is  a  defense  to  an  action  brought  by  the 
de  jure  officer  to  recover  the  same  salary.  It  is  unnecessary 
for  us  to  reason,  now,  upon  a  doctrine  which  has  so  often  been 
discussed  in  the  cases.  Offices  are  created  for  the  benefit  of 
the  public  and  the  title  of  their  incumbents  is  not  to  be 
inquired  into  except  in  some  way  prescribed  by  law.  Their 
acts  will  not  be  invalidated,  nor  official  dealings  with  them  be 
affected,  by  reason  of  some  illegality  in  their  election  not 
judicially  declared. 

The  appellant,  however,  undertakes  to  meet  this  phase  of 
the  matter  by  the  suggestion  that  if  section  four  of  the  act 
of  1873  was  unconstitutional  and  void,  no  legal  office  of  alder- 
man was  created  by  its  provisions  and,  therefore,  there  could 
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not  be  either  a  dejure  or  a  de  facto  incumbent  thereof.  But 
that  office  as  a  part  of  the  local  government  existed  by  law 
and  was  not  created  by  the  act  of  1873.  In  the  case  of 
Norton  v.  Shdby  County  (118  U.  S.  441),  relied  upon  by  the 
appellant,  it  was  held  that  as  the  act  attempting  to  create  the 
office  never  became  a  law,  the  office  never  came  into  exist- 
ence. A  board  of  commissioners  was  provided  for  to  take 
the  place  of  the  County  Court  of  Shelby  county  and  com- 
missioners were  appointed  to  take  the  place  of  justices  of  the 
peace  and  because  the  Constitution  d;d  not  permit  this  to  be 
done,  it  was  adjudged  that  the  act  was  void ;  and  it  followed 
that  the  office  never  legally  existed,  That  was  not  this  case. 
Here  the  office  of  alderman  always  existed  and  the  legislative 
intent,  as  evidenced  in  the  act  of  1873,  was  to  introduce  the 
experiment  of  minority  representation  in  the  municipal  gov- 
ernment. The  provision  of  that  act,  in  question,  did  not,  as 
in  the  Shelby  County  case,  attempt  to  create  an  office,  where 
none  before  existed.  Unless  the  office  did  exist  by  law,  how 
conid  the  plaintiff  and  his  associates  base  their  present  claim 
to  have  been  elected  to  it  ?  This  very  demand  and  suit  are  an 
ample  concession  that  aldermanic  offices  existed  to  be  filled. 
The  plaintiffs  position  is  that  the  law.  of  1873  was  void  and 
that,  although  so  expressed  in  terms,  it  was  ineffectual  to  even 
accomplish  the  repeal  of  the  previous  acts  of  1870  and  1871, 
nnder  which  they  claimed  to  have  been  elected.  But,  if  by 
existing  provisions  of  law  there  were  the  offices  of  aldermen 
to  be  filled  by  election,  then  the  fact  is  that  they  were  assumed 
by  other  persons,  claiming  to  have  been  elected,  and  though 
the  provisions  of  the  law  regulating  the  composition  of  the 
board  and  the  mode  of  election  thereto  and  under  which  they 
entered  into  office,  might  be  unconstitutional,  that  would  not 
affect  the  existence  of  the  office.  •  They  would,  though  usurp- 
ers, be  de  facto  officers,  exercising  the  particular  governmental 
duties  incident  to  the  office  usurped. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
27 
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-    r"^ — '       The  People  of  the  State  of  New  York,  Respondent,  v. 
164   46sl  Thomas  Kerrigan,  Appellant. 

1.  Capital  Cases  —  Appeal.  While  the  Court  of  Appeals  has  the 
power  in  a  capital  case  to  review  the  facts  and  to  grant  a  new  trial  when 
satisfied  that  the  accused  has  not  had  a  fair  trial,  or  when  injustice  has 
been  done,  it  must  observe  the  rules  and  principles  which  apply  to  all  tri- 
bunals exercising  appellate  jurisdiction. 

2.  Capital  Cases  —  Province  of  Jury—  Appeal.  It  is  the  province 
of  the  jury  to  determine  questions  of  fact,  depending  upon  evidence  in 
any  degree  conflicting,  and  to  declare  by  their  verdict  what  the  truth  is, 

■  and  when  once  determined,  upon  evidence  which  is  sufficient,  even  though 
capable  of  diverse  or  opposing  inferences,  the  Court  of  Appeals  has  no 
more  right  than  the  trial  court  to  substitute  its  own  judgment  in  the  place 
of  that  of  the  jury,  or  to  usurp  its  legitimate  functions. 

8.  Murder  —  Precedent  Quarrel  —  Lapse  of  Time.  Where,  on 
a  trial  for  murder,  it  is  shown  that  the  homicide  was  preceded  by  a  qiiar- 
rel  between  the  parties,  in  which  the  defendant  was  assaulted  by  the 
deceased;  that  the  quarrel  ended  and  the  parties  separated,  and  that  the 
defendant,  having  no  longer  any  reason  to  apprehend  bodily  danger, 
returned  with  a  pistol  and  shot  the  deceased,  it  is  a  question  of  fact  for 
the  determination  of  the  jury  whether  sufficient  time  had  elapsed  for  the 
excited  passions  of  the  defendant  to  cool. 

4.  Murder— Precedent  Quarrel  — Lapse  OF  TiHB.  If ,  on  a  trial 
for  murder,  it  appears  that  the  fatal  act  was  committed  by  the  defendant 
while  smarting  and  angered  by  reason  of  insults  and  blows  received  from 
the  deceased  in  a  recent  quarrel,  that  fact  constitutes  in  law  no  excuse  or 
justification  for  the  killing,  when  there  had  intervened  time  and  oppor- 
tunity for  reason  to  assume  its  sway  and  the  passions  to  cool. 

(Submitted  June  10.  1895;  decided  October  8,  1895.) 

Appeal  from  judgment  of  the  Court  of  Oyer  and  Terminer 
of  the  county  of  New  York,  entered  upon  a  verdict  rendered 
January  15,  1895,  convicting  defendant  of  the  crime  of 
murder  in  the  first  degree. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Andrew  D,  Parker  for  appellant 

John  D.  Lindsay  for  respondent.  The  verdict  was  amply 
supported  by  the  evidence,  and  the  interests  of  justice  require 
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that  the  conviction  should  stand.  (Shorter  v.  People^  2  N. 
Y.  193 ;  Penal  Code,  §  205  ;  Peaph  v.  Sullivan,  7  N.  Y.  396 ; 
People  T.  Cole^  4  Park.  Cr.  Rep.  35 ;  People  v.  Gignarale^ 
110  N.  Y.  26 ;  PeopU  v.  Taylor,  138  N.  Y.  398.)  There 
was  no  error  in  the  charge  and  the  exceptions  thereto  are 
without  merit.  {People  v.  Fanning,  131  N.  Y.  659 ;  Sin- 
dram  V.  People,  88  N.  Y.  196 ;  Penal  Code,  §  205 ;  Shorter  v. 
PeopU,  2  N.  Y.  193;  PeopU  v.  McCaUam,  103  K.  Y.  587; 
People  V.  Dimick,  108  N.  Y.  13 ;  PeopU  v.  Sullivan,  7  N. 
Y.  396;  PeopU  v.  CoU,  4  Park.  Cr.  Rep.  35;  PeopU  v. 
Hughes,  137  N.  Y.  29.)  Even  if  the  instructions  to  the  jury 
on  the  question  of  justifiable  homicide  were  technically  inac- 
curate, they  could  not  possibly  have  prejudiced  the  defendant, 
for  there  was  no  evidence  in  the  case  tending  to  establish 
that  defense.     (Shorter  v.  PeopU,  2  JS^.  Y.  202.) 

O'Brien,  J.  The  defendant  was  convicted  of  the  murder 
of  one  Aaron  Alexander  in  a  saloon  in  Rivington  street  in  the 
city  of  New  York  on  the  night  of  April  3,  1894.  That  the 
deceased  died  from  the  effects  of  a  pistol  shot,  fired  by  the  . 
defendant  at  the  time  and  place  above  mentioned,  is  not  disputed, 
the  only  question  being  whether  the  other  elements  of  intent, 
deliberation  and  premeditation  necessary  to  constitute  the 
crime  were  suflSciently  established.  It  appeared  from  the  tes- 
timony that  the  deceased  was  a  strong,  powerful  man,  who 
was  disposed  to  be  quarrelsome,  and  who  actually  had  some 
quarrel  or  didpxrte  Avith  the  defendant  about  a  week  before  the 
homicide.  The  particulars  of  this  difliculty  do  not  distinctly 
appear,  and  they  are  material  only  so  far  as  tliey  tend  to  show 
that  on  the  niglit  of  the  homicide  the  deceased  and  the 
defendant  met  in  the  saloon  under  the  influence  of  those  feel- 
ings and  passions  which  had  been  incited  by  a  previous  quar- 
rel or  serious  disagreement.  It  appears  that  the  deceased,  the 
defendant  and  several  other  persons,  who  associated  more  or 
less  with  them,  were  in  the  habit  of  meeting  at  this  saloon  in 
the  evening  for  the  purpose  of  drinking  and  card  playing, 
and,  on  the  evening  of  the  homicide,  were  all  together  at 
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an  early  hour.  The  immediate  cause  of  the  difficulty 
which  preceded  the  shooting  was  what  the  deceased  evi- 
dently took  to  be  a  slight  offered  him  by  the  defendant.  It 
appears  that  the  deceased,  the  defendant  and  five  other  per- 
sons were  in  the  bar  room  of  the  saloon  on  the  night  in  ques- 
tion, and  the  defendant  asked  the  five  other  persons  to  drink 
beer  with  him,  ignoring  tlie  deceased,  who  imtnediately  took 
offense  and  called  the  defendant  offensive  and  vulgar  names, 
and  finally  struck  him  in  the  face  and  upon  the  nose,  causing 
the  blood  to  flow.  There  is  some  conflict  in  the  testimony  of 
the  witnesses  as  to  what  actually  took  place  and  was  said  by 
both  parties  at  this  stage  of  the  quarrel.  They  all  agree, 
however,  substantially,  that  the  defendant  received  from  the 
deceased  one  or  more  severe  blows  in  the  face  with  the  fist  or, 
as  some  of  them  say,  with  a  beer  glass  which  was  held  in  the 
hand,  and  that  after  this  occurred  the  defendant  went  into  a 
closet  adjoining  the  bar  room,  washed  the  blood  from  his  face, 
and  then  passed  through  the  bar  room  out  into  the  street, 
through*  the  door.  After  the  lapse  of  a  period  of  time  which 
is  variously  described  by  the  witnesses  as  from  five  to  fifteen 
minutes,  he  returned,  found  the  deceased  still  in  the  bar  room, 
and  pointing  a  pistol  at  him  fired  while  the  deceased  was 
attempting  to  escape  from  him  behind  the  bar.  The  bullet 
entered  the  body  of  the  deceased  near  the  right  hip,  passed 
through  the  pelvis  and  came  out  in  front,  infiicting  a  wound 
from  which  he  died  soon  after. 

One  of  the  police  officers,  who  had  the  defendant  in  charge 
after  the  shooting,  testified  in  substance  that  tlie  defendant 
confessed  to  him  that  after  the  quarrel  in  the  saloon  and  after 
the  defendant  had  washed  the  blood  from  his  face,  he  went 
directly  to  his  house,  which  was  about  two  blocks  distant,  and 
there  procured  the  revolver  and  then  returned  to  the  saloon 
and  fired  the  fatal  shot  at  the  deceased. 

The  defendant  was  the  principal  witness  in  his  own  behalf. 
He  denied  that  he  made  any  such  admissions  to  the  police, 
swore  that  he  found  the  pistol  in  the  street  in  the  month  of 
October  previous,  and  that  he  carried  it  constantly  from  that 
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time,  and  had  it  in  his  pocket  when  the  altercation  took  place 
in  the  saloon,  resulting  in  the  blow  from  the  deceased.  That 
upon  entering  the  saloon  the  second  time  he  took  it  from  his 
pocket  intending  only  to  frigliten  the  deceased.  That  one  of 
the  bystanders,  having  seized  him  by  the  wrist,  the  pistol  was 
accidentally  discharged  and  in  that  way  the  wound  was 
inflicted  which  produced  the  death  of  the  deceased,  without 
any  intent  to  kill  on  the  part  of  the  defendant. 

The  case  was  submitted  to  the  jury  upon  the  evidence  under 
a  careful  charge,  and  the  verdict  of  conviction  must  be  taken 
as  conclusively  establishing  the  facts  against  the  defendant's 
contention.  The  defendant's  version  of  the  transaction, 
which,  upon  its  face,  was  extremely  improbable,  was  discred- 
ited and  wholly  rejected  by  the  jury,  and  that  given  by  the 
witnesses  for  the  People  has  been  adopted. 

While  this  court  has  the  power  in  a  capital  case  to  review 
the  facts  and  to  grant  a  new  trial  when  satisfied  that  the 
accused  has  not  had  a  fair  trial,  or  when  injustice  has  been 
done,  it  must  observe  the  rules  and  principles  which  apply  to 
all  tribunals  exercising  appellate  jurisdiction.  It  is  the 
province  of  the  jury  to  determine  questions  of  fact,  depend- 
ing upon  evidence  in  any  degree  conflicting,  and  to  declare 
by  their  verdict  what  the  truth  is,  and  when  once  determined, 
upon  evidence  which  is  sufficient,  even  though  capable  of 
diverse  or  opposing  inferences,  this  court  has  no  more  right 
than  the  trial  court  to  substitute  its  own  judgment  in  the  place 
of  that  of  the  jury,  or  to  usurp  its  legitimate  functions. 

The  jury  must  be  satisfied  of  the  guilt  of  the  accused  beyond 
a  reasonable  doubt,  and  where  a  conviction  has  been  had  in  a 
capital  case  upon  conflicting  evidence,  this  court  may  undoubt- 
edly grant  a  new  trial  when  convinced,  upon  a  review  of  the 
wliole  evidence,  that  the  conclusion  of  the  jury  was  not  rea- 
eonably  possible,  or  that  the  proof  does  not  come  up  to  the 
required  standard,  or  for  any  other  reason  injustice  has  been 
done.     {People  v.  Cignarale,  110  K.  Y.  23.) 

According  to  the  settled  rules  adopted  and  followed  by  this 
court  for  the  review  of  cases  of  this  character,  nothing  appears 
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on  the  record  that  would  justify  us  in  interfering  with  the  find- 
ing of  the  jury. 

The  learned  counsel  for  the  defendant  does  not  i-est  the 
appeal  upon  the  ground  that  the  shooting  was  the  result  of 
accident.  That  was  the  theory  of  the  defendant  liimself  when 
on  the  witness  stand.  It  would  be  manifestly  impossible  for 
any  appellate  court  to.  give  any  weight  to  a  theory  so  improb- 
able after  it  had  been  discredited  by  the  verdict  of  the  jury. 

The  argument  now  submitted  for  the  defendant  suggests 
that  the  homicide  was  not  committed  with  the  deliberation  and 
premeditation  wliich  is  an  essential  element  of  the  crime  of 
murder  in  the  first  degree.  It  is  quite  possible  that  if  the 
defendant  had  fired  the  fatal  shot  while  resisting  the  assault 
upon  him  by  the  deceased,  or  at  the  moment  that  he  had 
received  the  blow  in  the  face,  that  the  degree  of  criminal 
responsibility  would  be  changed.  But  the  jury  have  found 
that,  whoever  was  the  aggressor  originally,  the  quarrel  had 
ended,  the  parties  had  separated,  that  the  defendant  had  no 
cause  to  apprehend  further  danger,  and  that  when  he  returned, 
after  the  lapse  of  sufficient  time  for  the  passions  to  cool,  and 
without  any  new  provocation,  fired  at  the  deceased,  there  existed 
in  his  mind  a  deliberate  and  premeditated  design  to  effect  his 
death.  If  it  be  conceded  that  the  original  quarrel  was  pro- 
voked by  the  deceased,  and  that  the  defendant  was  abused 
and  assaulted  as  claimed,  still  the  shooting  was  wholly  unjus- 
tifiable. There  being  no  longer  any  reason  for  the  defendant 
to  apprehend  any  bodily  injury,  his  act  in  killing  the  deceased 
in  the  manner  described  by  the  witnesses  for  the  People  was 
murder  within  all  the  cases,  and  it  was  clearly  a  question  of 
fact  for  the  determination  of  the  jury  whether  sufficient  time 
had  elapsed  for  the  excited  passions  of  the  defendant  to  cool. 
(Shorter  v.  People,  2  X.  Y.  193 ;  Peojple  v.  Sullivan,  7  id. 
396;  People  v.  Kelli/,  113  id.  647  ;  People  v.  Carlton y  115 
id.  618.) 

It  may  be  true  that  the  defendant  left  the  saloon,  procured 
the  pistol,  returned  and  fired  the  fatal  shot  while  smarting 
and  angered  by  reason  of  the  insults  and  blows  of  the  deceased, 
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bat  these  facts  constitute  in  law  no  excuse  or  justiiication  for 
the  killing.  So  long  as  there  was  time  and  opportunity  for 
reason  to  assume  its  sway  and  the  passions  to  cool  the  law 
holds  the  defendant  responsible  for  his  acts.  It  may  be  that 
the  language  and  conduct  of  the  deceased  provoked  the  origi- 
nal quarrel  in  the  saloon,  but  after  that  difficulty  had  termi- 
nated the  defendant  returned  to  renew  it,  and,  instead  of 
avoiding  further  trouble,  as  was  his  duty,  deliberately  sought 
out  tlie  deceased  and  shot  Iiim,  as  the  jury  found,  from  motives 
of  revenge.  It  is  not  now  within  the  province  of  the  court 
to  disturb  the  verdict  of  the  jury  on  the  ground  that  the 
deceased  was  the  aggressor  in  the  beginning.  The  courts,  in 
the  administration  of  criminal  justice,  are  bound  by  settled 
legal  rules.  If  their  effect  and  operation  should  be  mitigated 
in  a  particular  case  by  reason  of  special  facts  or  circumstances, 
that  power  rests  with  the  executive  department  of  the  gov- 
ernment and  not  with  the  judicial  tribunals.  There  are  some 
features  of  this  case  that  deserve,  and  doubtless  will  receive, 
careful  consideration  in  that  department.  {People  v.  Fish^ 
125  K  Y.  136.) 

There  are  no  other  questions  disclosed  by  the  record  that 
call  for  further  discussion,  or  that  would  justify  a  new  trial. 
Mid  the  judgment  of  conviction  must,  therefore,  be  affirmed. 

All  concur. 

Judgment  affirmed. 


David  McClure,  as  Temporary  Receiver  of  The  Life  Union, 
Respondent,  v.  Louis  P.  Levy,  Appellant. 

1.  Assessment  Life  Insurance  ('ompany  —  Promissory  Notes  — 
CosYEBJiioN  OP  Funds  by  Oppicer.  On  the  trial  of  an  action  for  embez- 
zlement  and  conversion,  brought  by  the  receiver  of  an  insolvent  assess- 
ment life  insurance  company  against  its  late  president,  the  evidence  was 
to  the  effect  that  the  defendant,  before  he  became  president  and  in  order 
to  gain  control  of  the  company,  obtained  from  his  predecessor  in  ofllce, 
who  testified  that  the  defendant  paid  therefor  more  than  their  face  value 
and  interest,  certain  notes  which  had  been  executed  by  the  company  to 
some  of  its  directors  to  raise  money  for  an  ultra  vires  and  illegal  scheme 
for  the  transfer  of  membership  of  another  company;  that  these  notes  were 
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on  their  face  not  negotiable  paper,  and  were  payable  out  of  a  fund  to  be 
denved  from  the  proposed  transfer  of  membership,  which  transfer  never 
took  place;  and  that  the  defendant  took  the  notes  with  full  knowledge  of 
all  the  circumstances  surrounding  their  issue.  The  evidence  further 
showed  that,  shortly  before  the  company  went  out  of  business  and  when 
it  was  insolvent,  the  defendant,  by  means  of  a  check  made  by  his  direc- 
tion and  signed  by  him  as  president,  obtained  all  of  the  company's  funds 
on  deposit  in  a  certain  bank,  which  amounted  to  less  than  the  face  value 
of  the  notes;  and  that  soon  after  the  check  was  made  out  and  while  it 
was  still  in  the  defendant's  possession,  the  directors  of  the  company 
passed  a  resolution  which  purported  to  authorize  its  officers  to  draw  from 
the  reserve  fund  to  pay  said  notes.  Held,  that  the  evidence  showed  that 
the  withdrawal  of  the  company's  funds  by  the  defendant  was  unauthor- 
ized, and  justified  the  direction  of  a  verdict  for  the  plaintiff. 

2.  Reserve  Fund.  It  was  disputed,  on  the  trial,  whether  the  funds  in 
bank,  which  were  checked  out  by  the  defendant,  were  reserve  funds  or 
not;  but  it  did  appear  that  a  portion  of  the  moneys  in  bank  were  a  part  of 
the  reserve  fund.  Held,  that  the  question  of  the  reserve  fund  was  not 
necessarily  controlling;  that  while  there  was  an  unauthorized  interference 
with  the  reserve  fund,  payment  of  the  check  in  question  out  of  the  general 
funds  of  the  company  was  equally  unauthorized  under  the  circumstanceR. 

Reported  below,  79  Hun,  235. 

(Argued  June  13,  1895;  decided  October  8,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  tlie  first  judicial  department,  entered  upon  an  order 
made  June  15,  1894,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  directed  by  the  court,  and 
also  affirmed  an  order  denying  defendant's  motion  for  a  new 
trial. 

The  facts,  so  far  as  material,  are  stated  in  tlie  opinion. 

Edward  Browne  for  appellant.  The  complaint  not  only 
failed  to  allege,  but  the  plaintiff  wholly  failed  to  establish,  a 
cause  of  action  either  for  moneys  received  by  defendant  in  a 
fiduciary  capacity  and  misappropriated  by  hhn  or  for  moneys 
wrongfully  withdrawn  from  said  corporation  and  embezzled 
by  him  during  the  course  of  his  emj)loyment  as  officer  of  such 
corporation.  {Moffatt  v.  Fulton,  132  N.  Y.  507 ;  bUlis  v. 
Bleckert,  25  N.  Y.  S.  R.  553 ;  Bartlett  v.  Sutori^is,  25  N.  Y. 
S.  R.  629 ;  Grosrenor  v.  Sickle,  13  N.  Y.  S.  R.  560 ;  Taylor 
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on  Corp.  342,  630 ;  P.  Bcmh  v.  Sharp,  12  Miss.  75 ;  WiU(yn 
V.  Terminan^  6  M.  &  G^  242 ;  Ancona  v.  Marks,  7  H.  &  N. 
686;  M,  Co.  v.  SchencJc,  5  Wall.  [U.  S.]  772;  Kelley  v.  iV^. 
<k  A.  H.  E.  Co,,  141  Mass.  496 ;  Williams  v.  Thorpe,  8  Cow. 
202 ;  Whit^  V.  0.  D,  S.  Co.,  102  N.  Y.  660.)  The  Life 
Union  not  only  received  cash  for  the  notes,  but  actually 
experienced  an  increase  in  membership  by  reason  of  the  agree- 
ment and  issuance  of  the  notes,  and  the  case  is  barren  of  dis- 
pute as  to  this  fact.  {Kraft  v.  F.  P.  iS:  P.  Co.,  87  N.  Y. 
629;  Earl  v.  Peck,  64  N.  Y.  596;  Saioyer  v.  McLouth,  46 
Barb.  350 ;  Lohdell  v.  Lohdell,  36  X.  Y.  327 ;  Worth  v.  Case, 
42N.  Y.369;  5  Lawson's  Rights  &  Rem.  §  2246;  1  Add.  on 
Cent-  31 ;  Benj.  on  Cont.  23  ;  Gravely  v.  Bernard,  L.  R.  [18 
Eq.]  518 ;  M.  N.  Bank  v.  Globe,  101  Mass.  57.)  The  board 
of  directors  had  power  to  make  the  agreement  and  issue 
the  promissory  notes.  (McCullough  v.  Moss,  5  Den. 
5(57;  Moss  v.  Averill,  10  N.  Y.  457;  3lott  v.  Ilicks, 
1  Den.  513;  Curtis  v.  Leaintt,  15  N.  Y.  m-.  Bar- 
ker V.  M.  Ins,  Co.,  3  Wend.  94;  Jackson  v.  Brown, 
0  Wend.  590;  Moss  v.  Oakley,  2  Hill,  265;  Atty.- 
Gen,  V.  Z.  cfe  F.  Ins.  Co.,  9  Paige,  470 ;  Safford  v.  Wyckoff, 
4  Hill,  442;  5arry  v.  M.  Ex.  Co.,  1  Sandf.  Ch.  280;  Moss 
V.  R.  L.  M.  Co.,  5  Hill,  139;  Smith  v.  Z^,  21  N.  Y.  299.) 
If  this  court  should  find  that  the  scheme  was  that  of  con- 
solidation and  contrary  to  law,  still  the  notes  in  the  hands 
of  honajide  holders  for  value  were  good  and  bore  the  impress 
of  value.  {F.  dk  M.  Bank  v.  B.  i&  D.  Bank,  16  N.  Y.  128 ; 
Wright  V.  P.  L.  Co.,  101  Penn.  St.  204 ;  lildgway  v.  F. 
Bank,  12  S.  &  R.  [Penn.]  256 ;  P.  li.  P.  Co.  v.  Zeicis, 
33  Penn.  St.  33.)  The  words  that  the  notes  were  payable 
*•  from  such  portion  of  the  income  of  the  Life  Union  as  may 
be  properly  applicable  thereto "  were  mere  surplusage. 
{Palmer  v.  Largent,  5  Xeb.  223 ;  IlardUy  v.  Wilkinson,  4 
M.  &  S.  25 ;  Benedict  v.  Cowden^  49  N.  Y.  402.)  Defend- 
ant had  no  notice  of  any  defect  in  the  notes  which  would 
destroy  their  validity.  {Goodman  v.  Simonds,  20  How.  [U. 
8.]  343 ;  B.  B.  Baiik  v.  Ifoge,  35  N.  Y.  69 ;  Magee  v. 
28 
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Badffer,  34  N.  Y.  247 ;  Parker  v.  Connor,  93  K  Y.  128  ; 
Goodman  v.  Harvey,  4  Aid.  &  El.  870  ;  Murray  v.  Lardner^ 
2  Wall.  110 ;  Seyhel  v.  N.  C,  Bank,  51  N.  Y.  288;  Epfier 
V.  Funk,  8  Penii.  St.  468  ;  Stevenson  v.  O'Neall,  71  111.  314.) 

Frederick  GelUr  and  Herhert  B,  Turner  for  respondent. 
The  notes,  for  the  payment  of  which  the  defendant  took  the 
money  of  the  Life  Union,  were  improperly  issued  and 
improperly  paid  out  of  the  reserve  fund.  (Laws  of  1892, 
chap.  690,  §  205.)  The  complaint  stated  a  sufficient  cause  of 
action  to  authorize  the  judgment.  {Moffatt  v.  Fulton,  132 
N.  Y.  507.) 

Bartlett,  J.  This  is  an  appeal  from  a  judgment  and  order 
of  the  General  Term,  first  department,  affirming  judgment  on 
a  directed  verdict  for  plaintiff  and  affirming  order  denying 
motion  for  a  new  trial. 

The  plaintiff,  as  receiver  of  the  Life  Union,  an  insolvent 
insurance  company  conducted  on  the  assessment  plan,  sued  to 
recover  of  defendant  the  sum  of  $10,141.06  of  the  funds  of 
the  company  alleged  to  have  been  embezzled  and  converted  by 
him  while  its  president. 

At  the  close  of  the  evidence  each  party  asked  for  a  directed 
verdict,  so  that  the  facts  m6st  favorable  to  the  plaintiff  must 
be  taken  as  proved. 

It  appears  that  early  in  1891  the  affairs  of  the  Life  Union  were 
in  an  unsatisfactory  condition,  the  membership  was  falling  off, 
and  it  was  deemed  essential  that  something  should  be  done  to 
enlarge  and  extend  its  business. 

A  special  meeting  of  the  directors  was  called  for  April  10, 
1891,  at  which  it  was  resolved,  after  reciting  that  an  opportu- 
nity presented  "  of  securing  the  Flour  City  Life  Association 
of  Rochester,  N.  Y.,  for  the  sum  of  $40,000,"  that  such  pur- 
chase should  be  made,  and  to  effect  it  the  Life  Union  should 
execute  its  notes  for  $35,000.00  at  six  per  cent,  in  amounts 
not  less  than  $1,000  each,  payable  on  or  before  twenty-four 
months  after  date,  in  form  as  follows  : 


r 
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"  New  York,  Aj}rU  ISth,  1891. 
"$1,000.00. 

"On  or  before  twenty-four  months  after  date  the  Life 
Union  promises  to  pay  to  the  order  of  One 

Thousand  Dollars,  at  its  office  in  the  city  of  New  York,  from 
such  portion  of  the  income  of  said  the  Life  Union  as  may 
be  properly  applicable  thereto,  with  interest.   Value  received." 

Eleven  of  these  notes  were  subscribed  for  by  directors,  the 
proceeds  placed  in  hands  of  J.  T.  Baldwin,  then  the  president  of 
the  Life  Union,  as  trustee  for  the  noteholders,  who  paid 
same  to  one  Charles  F.  Underbill,  president  of  the  Flour  City 
Life  Association,  who  surrendered  to  Baldwin  a  power  of 
attorney  and  proxies  from  the  members  of  his  board  of 
directors,  which  transaction  was  supposed,  or  pretended 
would,  by  reason  of  resignations  of  officers  and  directors  and 
the  election  of  others,  give  full  control  of  the  Flour  City  Life 
Association  to  the  Life  Union,  and  transfer  to  the  latter  the 
membership,  property  and  business  of  the  former. 

Soon  after  this  attempted  transfer,  which  was  neither  con- 
solidation nor  re-insurance,  the  insurance  department  instituted 
judicial  proceedings  against  the  Flour  City  Life  Association, 
which  resulted  in  its  dissolution. 

The  effect  of  this  transaction  by  the  directors  of  the  Life 
Union  can  be  best  described  by  quoting  from  a  circular  issued  . 
by  the  executive  committee  of  the  Life  UnionJ  dated  Febru- 
ary 27,  1892,  and  read  in  evidence.  The  circular  states: 
"The  $35,000  notes  given  by  the  Life  Union  were  specially 
printed .  contract  notes  payable  out  of  the  expense  funds 
derived  from  the  transferred  membership  of  the  Flour  City. 
No  such  transfer  took  place.  Therefore,  the  consideration 
having  failed,  the  notes  are  worthless.  The  directors  have 
lost  $11,000.     The  company  has  lost  nothing." 

It  thus  appears  that  there  was  a  complete  failure  of  con- 
sideration as  to  the  notes  in  question,  and  that  they  were 
payable  out  of  a  fund  to  be  derived  from  the  transferred 
membership  of  the  Flour  City  Life  Association,  which  trans- 
fer never  took  place. 
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Tlie  statement  that  the  loss  had  fallen  upon  the  directors 
and  not  the  company  proves  to  have  been  inaccurate. 

This  brings  us  to  the  consideration  of  defendant's  connec- 
tion with  the  case. 

Soon  after  the  circular  referred  to  was  issued,  and  about 
May,  1892j  the  defendant  became  the  president  of  the  Life 
Union. 

William  H.  Law,  who  was  defendant's  predecessor  as  presi- 
dent, was  sworn  at  the  trial,  and  his  evidence  stands  uncon- 
tradicted by  the  defendant,  who  failed  to  take  the  stand  in  his 
own  behalf. 

Law  swears  that  between  February  and  April,  1892,  defend- 
ant received  the  eleven  notes  in  question  from  him  or  his 
associate  and  paid  for  the  same  $12,000,  being  their  face  value 
and  a  com])romise  on  the  balance  of  interest  which  was  not 
figured  ;  he  was  unable  to  give  the  mouth  of  the  transfer,  and 
could  not  tell  what  portion  was  paid  in  cash  and  what  amount 
in  check,  but  thought  the  greater  part  was  paid  in  bills.  It 
may  be  remarked  in  passing  as  somewhat  peculiar  that  defend- 
ant should  have  paid  considerably  more  interest  than  had 
accrued  on  the  notes.  Law  calls  this  transaction  a  compro- 
mise as  to  the  interest. 

When  pressed  on  cross-examiftation  Law  would  not  admit 
in  terms  that  it  was  agreed  between  him  and  defendant,  who 
was  not  then  president  of  the  Life  Union,  that  the  payment 
of  the  $12,000  was  in  consideration  not  only  of  the  transfer 
of  the  notes  but  of  his  resignation  as  president  and  director 
in  Qrder  to  let  defendant  assume  these  positions. 

He  was  then  asked  this  question : 

'^  Did  you  not  know  the  agreement  provided  for  the  pay- 
ment of  fourteen  thousand  dollars  to  Moody  upon  the  resig- 
nation of  certain  directors,  including  yourself,  and  the  turn- 
ing over  of  the  absolute  control  of  the  company  to  Levy  " 
(this  defendant)? 

To  this  he  made  answer  in  part  as  follows,  viz.: 

"  I  cannot  say  I  did.  I  will  not  say  I  did  not.  *  *  * 
So  far  as  I  am  aware  Mr.  Levy  never  would  have  paid  for  the 
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notes  if  it  had  not  been  coupled  with  the  resignation.  He 
would  not  have  got  the  resignation  without  paying  for  the 
Dotes.  *  *  *  I  represented  to  him  the  status  of  those 
notes,  and  good  money  had  been  paid  for  them  on  behalf  of 
the  Life  Union.  I  neither  represented  to  him  they  were 
good  or  bad.  I  stated  the  circumstances  of  the  issue  of  them, 
and  it  was  for  him  to  determine  whether  they  were  good  or  bad." 

The  defendant  is  thus  shown  to  have  taken  the  notes  with 
full  knowledge  of  the  circumstances  surrounding  their  issue, 
and  he  is  also  placed  in  the  peculiar  position  of  buying  the 
paper  of  a  company  manifesting  signs  of  financial  trouble  and 
paying  more  than  its  face  value,  with  interest,  in  order  to  gain 
control  of  its  aflFairs. 

After  acquiring  the  notes  the  defendant  was  made  presi- 
dent of  the  company  about  May,  1892,  as  stated,  and  the  next 
material  event  brings  us  to  the  27th  day  of  December,  1892, 
a  few  days  before  this  unfortunate  corporation  passed  into  the 
hands  of  a  receiver  on  January  12th,  1893. 

A  meeting  of  the  board  of  directors  was  held  after  the  hour 
of  noon  December  27th,  1892,  at  which  the  following  resolu- 
tion was  passed,  viz. : 

"Resolved,  it  being  apparent  from  notes  presented,  that 
Mr.  Louis  P.  Levy  has  taken  up  notes  to  the  amount  of  eleven 
thousand  ($11,000)  dollars,  drawn  by  the  company,  we  hereby 
authorize  our  officers  to  draw  upon  our  reserve  fund  to  pay 
sach  notes,  with  interest." 

Between  ten  and  twelve  o'clock  in  the  forenoon  of  the  day 
when  tliis  resolution  was  passed,  and  before  the  directors' 
meeting  was  held,  the  defendant,  then  being  president  of  the 
company,  directed  the  secretary  to  draw  a  check  for  the  sum 
of  $10,141.06  on  the  National  Park  Bank  of  New  York,  pay- 
able to  the  order  of  cash,  for  all  the  reserve  fund  in  that 
bank;  the  check  was  drawn,  handed  to  defendant  and  duly 
certified  that  same  day,  and  afterwards  deposited,  indorsed 
by  defendant,  and  paid  to  him.  The  secretary  swears  he 
asked  how  to  charge  the  matter  in  the  cash  book  and  was  told 
by  defendant  he  would  tell  him  later,  which  he  never  did. 
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So  that  at  the  time  the  resolution  was  passed  the  defendant 
was  in  actual  possession  of  the  check. 

This  check  was  signed  by  defendant  as  president. 

In  view  of  the  situation  disclosed  the  question  presents, 
whether  the  defendant  was  authorized  to  withdraw  from  the 
funds  of  the  Life  Union  the  amount  represented  by  this 
check  ? 

It  is  too  clear  for  argument  that  the  proposed  scheme  for 
the  Life  Union  to  "  purchase "  the  Flour  City  Life  Associa- 
tion was  neither  consolidation  nor  re-insurance,  was  illegal  and 
ultra  vires,  and  the  notes  given  to  carry  out  the  arrangement 
by  the  officers  of  the  Life  Union  were  without  authority  of 
law  and  absolutely  void. 

It  also  appeal's,  from  the  facts  already  commented  upon, 
that  the  defendant  is  not  a  bona  jide  holder  of  these  notes, 
but  took  the  same  with  the  full  knowledge  of  all  the  circum- 
stances surrounding  their  issue  and  stands  in  no  better  position 
than  the  original  payees. 

In  addition  to  this,  the  defendant  was  given  full  notice  by 
the  face  of  the  notes  that  they  were  not  negotiable  paper 
under  the  law  merchant,  being  payable  from  such  portion  of 
the  income  of  the  Life  Union  as  might  be  properly  applicable 
thereto. 

The  circular  in  evidence,  and  already  referred  to,  shows  that 
the  notes  were  payable  out  of  a  fund  to  be  derived  from  the 
transferred  membership  of  the  Flour  City  Life  Association, 
a  transfer  that  was  never  consummated  and  a  fund  which 
never  existed. 

The  resolution  authorizing  tlie  payment  of  these  notes 
directed  the  officers  to  draw  upon  the  reserve  fund. 

It  was  a  matter  of  dispute  at  the  trial  whether  the  funds  in 
the  National  Park  Bank  were'  reserve  funds  or  not.  It  does 
appear  that  a  portion  of  the  moneys  in  this  bank  were  a  part 
of  the  reserve  fund. 

This  question  of  the  reserve  fund,  however,  is  not  neces- 
sarily controlling ;  while  we  think  the  evidence  warrants  the 
conclusion  that  there  was  an  unauthorized  interference  with 
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the  reserve  fund,  which  the  law  provides  shall  be  held  for  the 
benefit  and  protection  of  members  (Laws  1892,  ch.  690,  sec. 
205),  we  are  also  of  opinion  that  payment  of  the  check  in 
question  out  of  the  general  funds  of  the  company  was  equally 
unauthorized  under  the  circumstances. 

It  is  impossible  to  escape  the  conviction  that  the  defendant 
fraudulently  obtained  possession  of  this  money  on  the  eve  of 
his  resignation  as  president  and  with  a  full  knowledge  of  the 
worthlessness  of  the  notes  and  that  the  Life  Union  could  no 
longer  continue  in  business,  being  hopelessly  insolvent. 

The  appellant's  counsel  points  out  various  rulings  at  the 
trial  as  constituting  legal  error,  but,  after  a  careful  examina- 
tion, we  think  the  learned  trial  justice  made  a  proper  disposi- 
tion of  the  case. 

The  judgment  and  order  appealed  from  should  be  affirmed, 
with  costs. 

All  concur. 

Judgment  and  order  affirmed. 


Edward  S.  Stokes,  Respondent,  v,  John  W.  Mackay  and  

Hectob  De  Casteo,  Appellants.  I .  J*^  ??^ 

1.  Vekdor  akd  Vendee  —  Action  fob  Price  of  Bonds  —  Bonds 
Pledged  by  Vendor — Motion  fob  a  Vebdict.  In  an  action  brought 
by  the  vendor,  upon  a  partly -executed  contract  for  the  transfer  of  stocks 
and  bonds,  to  recover  the  unpaid  balance  of  the  stipulated  price,  a  motion 
by  the  defendant  to  direct  a  verdict  upon  the  grounds  that  there  had  been 
DO  delivery  or  tender  and  no  sufficient  evidence  of  a  waiver  of  a  tender  of 
the  balance  of  the  bonds,  called  for  from  the  plaintiff  by  the  contract,  but 
that  on  the  contrary  the  evidence  showed  that  the  bonds  were  pledged 
with  a  third  party  to  secure  liabilities  of  the  plaintiff,  does  not  amount  to 
a  motion  to  direct  a  verdict  on  the  ground  that  the  plaintiff  was  unable  to 
perform  by  a  delivery  at  the  time  when  tender  was  offered  to  be  made  and 
when  the  same  was  made. 

2.  Bonds  Pledged  by  Vendob.  In  such  a  case,  the  fact  that  the  unde- 
livered bonds  were  pledged  to  secure  liabilities  of  the  vendor-plaintiff  is 
In  no  wise  inconsistent  with  his  ability  to  redeem,  or  to  procure  them  for 
ddivery;  and  if  the  vendee-defendant  believes  and  intends  to  make*  the 
point  that  the  plaintiff  was  actually  incapable  of  delivering  the  balance  of 
tke  bonds  it  should  be  distinctly  stated. 
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8.  Vendor  AND  Vkndek  —  Delivery.  In  an  action  brought  by  the 
vendor,  S.,  upon  a  contract  for  the  transfer  of  stocks  and  bonds,  consti- 
tuting certain  telegraph  properties,  which  contract  had  been  signed  by- 
one  of  the  vendees,  D.,  as  the  agent  or  intermediary  of  the  other  vendee,, 
M.,  it  appeared  that  S.  had  loaned  certain  of  the  bonds  to  D.  who  had 
pledged  them  to  a  bank  to  secure  a  loan  to  himself,  and  that  8.  gave  him 
an  order  on  the  bank  to  deliver  the  bonds  to  him,  C,  when  his  loan  was 
paid.  Held,  that  this  was  a  sufficient  and  the  only  possible  delivery,  and 
divested  S.*s  title  to  the  bonds  in  favor  of  D.  as  M.'s  agent. 

4.  Contract  of  Sale  —  Repudiation  —  Tender.  As  to  the  remainder 
of  the  bonds  not  delivered  by  the  vendor,  S. ,  to  the  vendee,  M.,  it  appeared 
that  they  were  under  pledge  to  a  third  party  to  secure  a  loan  to  S.,  aad 
that  M.,  while  retaining  all  that  S.  had  transferred  under  the  contract^ 
repudiated  the  contract,  claiming  that  all  the  property  covered  by  it  was. 
his  own,  and  refused  to  pay  the  balance  of  the  stipulated  consideration. 
Held,  that,  under  the  circumstances,  it  would  have  been  an  unnecessary 
and  meaningless  ceremony  for  S.  to  go  through  the  form  of  tendering  the 
remaining  bonds,  and  that,  consequently,  no  tender  was  called  for. 

5.  Contract  op  Sale  —  Election  op  Remedies  —  Action  for  Price. 
—  Rights  of  Vendee.  The  complaint  in  the  action  brought  by  the  ven- 
dor to  recover  the  balance  of  the  contract  price  of  the  bonds,  kept  open, 
a  tender  of  the  undelivered  bonds,  and  the  plaintiff  recovered  judgment. 
Held,  that  by  his  election  to  sue  upon  the  contract,  the  plaintiff  had  kept 
alive  all  his  own  obligations  under  it;  that  no  acts  done  by  him  after  the 
commencement  of  the  action  could  affect  the  cause  of  action;  that  the 
defendant- vendees,  upon  payment  of  the  judgment,  would  be  entitled  to 
demand  the  bonds  and  that  a  failure  to  comply  would  create  a  cause  of 
action  in  their  favor;  that  the  fact  that  some  of  the  undelivered  bonds 
remained  pledged  to  others  to  secure  liabilities  of  the  plaintiff  provcHl 
nothing  against  his  right  of  recovery,  but  if  he  could  not  redeem  them  he 
could  be  compelled  to  account  for  the  moneys  received  for  them;  and 
that  if  any  of  the  bonds  had  been  converted  and  passed  beyond  his  con- 
trol, after  the  commencement  of  the  action  and  without  fault  on  his  part,, 
at  most,  if  at  all  under  the  circumstances,  he  could  be  compelled  to 
account  for  their  actual  value. 

Reported  below,  82  Hun,  449. 

(Argued  June  11,  1895;  decided  October  8,  1895.) 

Appeal  from  judgment  of  the  General  Terra  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  inade  December  14, 1894,  which  affirmed  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict  of  a  jury, 
and  also  affirmed  an  order  denying  defendants'  motion  for 
a  new  trial. 
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This  action  was  brought  to  recover  the  sum  of  $100,000, 
less  a  payment  thereon  of  $25,000,  with  interest  from  the  26th 
day  of  February,  1889. 

The  plaintiff  alleged  in  his  complaint  that  prior  to  the  26th 
day  of  December,  1888,  he  owned  and  possessed  certain  bonds 
and  stocks  of  telegraph  companies,  for  convenience  called 
tel^raph  properties,  and  at  that  time  an  agreement  was 
entered  into  between  him  and  the  defendants  whereby  they 
agreed  to  purchase  the  telegraph  properties  and  pay  therefor 
the  sum  of  $100,000  upon  the  assignment  and  delivery  of 
snch  properties  to  them  by  him  ;  that  he  thereafter  assigned 
and  transferred  the  properties  to  the  defendants  and  j)er- 
forraed  the  agreement  on  his  part ;  that  thereafter,  on  or  about 
the  25th  day  of  P^ebruary,  1889,  they  paid  him  the  sum  of 
$25,000  as  a  partial  payment,  and  that  the  balance,  $75,000, 
remained  due  to  him,  and  he  prayed  judgment  for  that  sum 
with  interest. 

The  defendants  answered  separately,  denying  tlie  allega- 
tions of  the  complaint  and  making  certain  affirmative  allega- 
tions against  the  plaintiff's  right  to  recover. 

The  first  trial  of  the  action  resulted  in  a  judgment  in  favor 
of  the  plaintiff  upon  a  verdict  directed  by  the  court,  which 
judgment  was  reversed  by  this  court  and  a  new  trial  granted 
on  the  ground  that  certain  questions  of  fact  should  have  been 
submitted  to  tlie  jury.     (See  140  N.  Y.  640.) 

Upon  the  second  trial,  now  under  review,  all  such  questions 
were  decided  in  favor  of  plaintiff. 

The  facts  will  be  founvi  fully  stated  in  the  prevaiUng  opin- 
ion on  the  former  appeal  and  in  the  opinion  herein. 

Joseph  Larocqfie  for  appellants.  It  was  incumbent  upon 
the  plaintiff,  in  order  to  put  himself  in  a  position  to  maintain 
an  action  for  the  recovery  of  the  contract  price,  to  allege  and 
prove  either  the  performance  on  his  part  of  all  things  in  the 
contract  contained  to  be  performed  by  him,  including  the 
delivery  to  the  defendants  of  all  the  securities  embraced  in 
the  contract,  or  a  good  and  sufficient  tender  of  the  whole  of 
29 
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the  said  securities  and  his  ability  to  deliver  the  same. 
{Momit  V.  Lyon^  49  N.  Y.  552 ;  Porter  v.  Rose^  10 
Johns.  299 ;  Bank  of  Columhia  v.  Ildgner^  1  Pet.  465  ; 
Topping  v.  Root^  5  Cow.  404;  Chximplin  v.  Rowley^ 
18  Wend.  187;  Lester  v.  Jewett,  11  N.  Y.  453;  Smith  v. 
Brady,  17  N.  Y.  187 ;  Catlin  v.  Tohias,  26  N.  Y.  217 ;  But- 
lev  V,  Batler,  77  N.  Y.  472;  Van  Chief  y.  Van  Vechten,  130 
N.  Y.  571  ;  Ifc'Gefie^  v.  mM,  4  Porter  [Ala.],  170 ;  Shtpps  v. 
Atkinso?},  36  N.  E.  Rep.  375  ;  Dana  v.  ITinff,  2  Pick.  155  ; 
F.  M.  Co,  V.  Brown,  124  U.  S.  389  ;  Nelmn  v.  P,  K  K  Co., 
55  N.  Y.  480;  Bl(/ler  v.  Morgan,  77  N.  Y.  312;  Eddy  v. 
Danlti,  1 16  N.  Y.  247  ;  Goodrich  v.  Sweemy,  4  J.  &  S.  320  ; 
Frost  V.  Knkjht,  L.  R.  [7Exch.]  Ill ;  Johnstone  v.  MiUi^ig, 
L.  R.  1 16  Q.  B.  Div.]  460 ;  Kadish  v.  F/^w/i^,  108  111.  170  ; 
R.  S.  Co.  V.  Z.  /:  rV>.,  130  111.  660  ;  Bernstein  v.  3feech,  130 
K.  Y.  354;  Weeks  v.  MaiUardet,  14  East,  568;  J/i>«>  v. 
Brown,  14  Barb.  39.)  The  court  below  erred  in  the  instruc- 
tion given  to  the  jury,  that  the  telegrams  of  themselves  are 
susceptible  of  an  interpretation  which  would  bind  Mr.  Mackay 
to  the  supposed  contract  in  controversy.  (Trustees,  etc.,  v. 
Botrman,  136  X.  Y.  521  ;  Gfenn  v.  Garth,  133  N.  Y.  18  ; 
Rowan  v.  Hyatt,  45  X.  Y.  13S  ;  Baldwin  v.  Burrows,  47  N. 
Y.  199,  212 ;  Smith  v.  KUld,  ^^%  N.  Y.  142  ;  (hoings  v.  //?///,  9 
Pet.  629  ;  Comhs  v.  Scott,  12  Allen,  493,  496  ;  Benecle  v.  Ins. 
Co.,  105  U.  S.  355,  360;  BJooniMds.  C.  O,  Banh,  121  U. 
S.  135;  Ji.  MilU  V.  R.  R.  Co.,  5  Fed.  Rep.  852;  MeCl^ 
hitidw  Whitely,  15  Fed.  Rep.  322;  Pickinson  v.  Conway, 
12  Allen,  491-  Walker  v.  Walker,  5  Ileisk.  [Tenn.]  425; 
Bank  V.  Drake,  29  Kans.  311 :  Jackson  v.-  Badger,  35  Minn. 
52  ;  Fltzmaurtce  v.  Bayley,  6  El.  &  Bl.  [Q.  B.]  868  ;  Jjiwis  v. 
Reail,  13  M.  &  AV.  834 ;  Rogers  v.  Kneeland,  10  Wend.  218.) 

Esek  Cowen  and  Joseph  11.  Choate  for  respondent.  The 
motion  to  direct  a  verdict  for  the  defendants  was  properly 
denied.  {Mount  v.  I^yon,  49  N.  Y.  552.)  The  point  that  it 
did  not  appear  that  the  plaintiff  could  have  delivered  the 
bonds,  even  if  the  defendants  had  j>aid  the  purchase  raonej' 
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claimed  in  this  action,  is  untenable.  It  has  always  been  assumed 
that  the  plaintiff  coul(J  have  perf ornaed  on  his  part  if  the  defend- 
ants had  been  willing  to  perform  on  theirs.  {Devoe  v.  Brandt^ 
58  Barb.  493 ;  Thayer  v.  Mamli,  75  N.  Y.  840 ;  ITofheuiier  v. 
Camj^jell,  59  N.  Y.  269 ;  Bhise  v.  Wood,  87  N.  Y.  526 ; 
Webb  V.  OdelU  49  N.  Y.  588.)  Upon  the  repudiation  of  the 
contract' and  the  waiver  of  the  tender  of  the  bonds  by  the 
defendants,  the  plaintiff  had  a  complete  and  perfect  cause  of 
action.  After  he  had  brought  this  suit,  his  sole  cause  of 
action  was  for  the  purchase  price,  and  his  rights  in  this  suit 
could  not  be  affected  by  any  subse'quent  a  ction  with  regard 
to  the  securities.  Nor  was  he  bound  to  bring  them  into 
court  as  a  condition  precedent  to  a  recovery.  {Smith  v. 
Lewis^  26  Conn.  10 ;  Westfall  v.  Peacock,  63  Barb.  209  ; 
Morris  V.  Retford,  18  N.  Y.  552;  MoUer  v.  Tuska,  87 
N.  Y.  170.) 

Gray,  J .     Wlien  this  case  was  reviewed  by  us  upon  the 
prior  appeal  (140  N.  Y.  640),  it  was  decided  that  there  were 
certain   questions-  of  fact,  upon  the  evidence,   which  should 
have  been  submitted  to  the  jury  and,  because  the  trial  judge 
had  refused  to  do  so  and  had  directed  a  verdict  for  the  plain- 
tiflE,  the  judgment  recovered  was  reversed  and  a  new  trial  was 
ordered.     There  was  a  sharp  difference  in  opinion  as  to  the 
effect  of  the  evidence.     It  was  thought  by  some  of  the  mem- 
bertB  of  the  court  that  the  proof  was  such  as  to  establish  a 
complete  adoption  by  Mackay  of  the  contract,  which  De  Cas- 
tro, as  his  representative  or  agent,  had  made  for  him  with 
Stokes  and  which  provided  for  the  sale  and  transfer  by  the 
latter  to  Mackay  of  the  bonds  and  stocks  of  the  United  Lines 
Telegraph  Company  held  by  him,  or  to  which  he  might  be 
entitled,  in  consideration  of  the  payment  of  $100,000  and  the 
cancellation  of  an  existing  indebtedness.     A  general  outline 
of  the  facts  may  be  briefly  given.     The  telegraph  interests 
and  properties  had  been  acquired  and  created  by  Stokes  as  the 
legult  of  a  joint  venture  with  Mackay,  undertaken  in  1884, 
with  moneys  furnished  by  the  latter.     It  had  commenced  with 
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the  acquisition  by  Stokes  of  the  Bankers'  and  Merchants' 
Telegrapli  Company's  properties  and  franchises,  at  a  receiver's 
sale  thereof.  He  reorganized  tlie  same  into  the  United 
Lines  Telegraph  Company  ;  became  its  president ;  received 
$2,380,000  of  the  $3,000,000  of  capital  stock  and  held,  or  con- 
trolled, the  $1,200,000  of  first  mortgage  bonds  and  added  to  the 
company's  property  by  building  or  purchasing  additional  tele- 
graph lines.  It  was  the  purpose,  eventually,  when  the  scheme 
was  ripe,  to  consolidate  this  company  with  the  Postal  Tele- 
graph Company,  of  which  Mackay  was,  practically,  the  owner 
and  for  the  benefit  of  which  the  other  properties  had  been 
acquired  and  developed.  Either  in  the  securities  of  the  new 
com])any  to  be  so  formed,  or  in  the  profits  of  the  joint  enter- 
prise, (it  was  a  question  which),  Stokers  had  an  interest. 

Meanwhile,  everything  stood  in  Stokes'  name  and  was  in 
his  possession  and  control.  After  about  four  years,  Mackay 
desired  to  obtain  these  telegraph  bonds  and  stocks  and 
instructed  his  agent,  De  Castro,  to  procure  their  transfer  by 
Stokes.  Stokes  was  not  unwilling  to  turn  them  over;  but 
insisted  upon  some  agreement  being  made,  which  should 
recognize  and  provide  for  his  interest  in  the  telegraph  pro])- 
erties  or  in  the  profits  of  the  enterprise.  The  contract  in 
question  was  then  made  and  signed  by  Stokes  and  De  (^astro 
on  December  24tli,  1888 ;  Stokes  delivering  to  Ingersoll,  as  a 
condition  of  De  Castro's  signature,  a  large  number  of  the 
bonds  of  the  United  Lines  (yompany,  to  be  held  until  Mackay 
was  heard  fronj,  in  aj)proval,  or  otherwise,  of  what  his  agent 
had  done.  The  day  when  the  contract  was  so  made,  De 
Castro  sent  a  telegram  to  Mackay,  stating  that  Stokes  had 
"  tnnied  over  to  Ingersoll  $935,000  of  bonds  and  other  securi- 
ties "  and  had  "  signed  also  an  agreement  which  is  forwarded 
and  which  leaves  him  out"  and  that  "Ingersoll  will  turn  over 
to  E.  C.  Piatt  these  securities  for  custody  ;  this  the  only  way 
it  could  be  done  and  I  hope  it  will  be  satisfactory."  Piatt, 
the  representative  of  the  Nevada  Bank  and  the  financial 
agent  of  Mackay  here,  also,  on  the  same  day,  telegraphed  to 
him  about  Stokes  having  deposited  the  bonds  with  Ingersoll 
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«nd  that  "  $1,600,000  stock  will  be  assigned  and  all  judgments 
turned  over  on  your  order  as  soon  as  agreement  forwarded  to 
day  is  signet!  by  you."  Mackay  did  not  wait  to  see  the  con- 
tract, but  immediately  telegraphed  to  De  Castro :  "All  right 
and  satisfactory.  I  want  you  to  tell  Ingersoll  to  do  nothing 
in  this  case  except  what  he  knows  to  be  correct  and  legal,  as 
I  do  not  want  trouble  for  what  has  been  done  in  the  past,  nor 
in  the  future."  And  to  Piatt  he,  also,  at  once  telegraplied  : 
**A11  right.  You  take  whatever  securities  Ingersoll  gives 
yon,  as  Ingersoll  understands  this  matter  fully."  Stokes 
had  not  been  shown  the  telegram  sent  by  I)e  Castro  on 
December  24th ;  but  was  only  told  by  him  that  he  had 
telegraphed  Mackay  about  the  arrangement.  On  December 
26th,  upon  De  Castro's  informing  him  of  Mackay's  telegram 
that  it  was  "all  right  and  satisfactory,"  Stokes  went 
to  the  company's  office  and  made  a  transfer  in  blank  of  the 
23,800  shares  of  stock  which  he  held  and  delivered  the  same 
to  Townsend  for  Mackay.  The  same  day  De  Castro  receipted 
upon  the  contract  as  for  the  bonds  previously  delivered  to  and 
held  by  Ingersoll.  The  latter  then  wrote  Mackay  a  letter  on 
December  26th,  informing  him  of  the  delivery  by  Stokes  of 
the  bonds  and  the  stock  and  enclosing  the  contract.  To  this 
letter  Mackay  answered,  to  the  eflFect  that  "  on  looking  over 
the  agreement  he  saw  no  necessity  for  signing  it.  Some  por- 
tions of  it  are  wrong ; "  that  the  claim  against  Read  &  Co. 
i'Stokes'  firm)  "  had  nothing  whatever  to  do  with  the  tele- 
graph business  "  and  that  "  there  is  no  necessity  to  make  any 
change  at  present  except  to  place  the  securities  with  Mr. 
Piatt  for  safe-keeping."  Subsequently,  there  were  two  sig- 
nificant occurrences.  In  the  first  place,  tlie  certificate  for  the 
23,800  shares  of  stock  was  filled  up  with  Mackay's  name; 
tlms  making  the  transfer  of  tlie  stock  absolute.  Then  a  loan 
of  $25,000,  secured  by  Stokes  from  a  bank  upon  the  collateral 
security  of  $100,000  of  the  United  Lines  bonds,  was  paid  off 
hy  money  obtained  from  Mackay  and  the  bonds  were  taken 
np  and  delivered  to  Piatt  for  Mackay.  With  this  sum  of 
$25,000  Stokes  has  credited  Mackay,  as  in  part  payment  of 
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the  $100,000  mentioned  in  the  contract.  In  March,  1889, 
Mackay  arrived  in  Xew  York  from  California  and  had  inter- 
views with  Stokes  ;  in  whicli  he  refused  to  recognize,  or  to  be 
bound  by,  tlie  contract  of  December  and  repudiated  the  trans- 
action, demanding  that  plaintiff  account  to  him  with  respect 
to  their  piu>t  financial  transactions.  But,  instead  of  restoring 
the  securities,  which  Stokes  had  turned  over  lipon  the  faith 
of  the  contract  of  December,  he  insisted  u|x»n  his  right  to 
them  and  that  IngersoU  should  deliver  to  him  what  he  held. 
Mackay  claimed  that  an  arrangement  was  made,  by  which 
Stokes  agreed  that  the  securities  might  be  turned  over ;  that 
he  would  account  to  him  as  to  their  past  financial  trans- 
actions and  that  he  would  rely  upon  Mackay's  gener- 
osity Jis  to  any  compensation  for  his  interest  in  the 
telegraph  properties.  That  was  the  position  taken  by 
Mackay ;  while  it  was  claimed  by  Stokes  that  a  contract 
had  been  entered  into  by  Mackay  in  December,  which  was 
binding  upon  the  latter  and  which  had  been  mostly  executed 
on  his  part  by  a  delivery  of  the  bonds  and  of  the  controlling 
interest  in  the  capital  stock.  In  brief,  Stokes  occupied  the 
position  of  Mackay's  having  become  obligated  to  liim  under 
the  December  contract ;  either  by  reason  of  the  telegrams 
sent  in  response  to  the  coimnunications  of  his  agents  in 
relation  to  the  arrangement  with  Stokes,  or  by  force  of  his 
subsequent  conduct  in  adoption  of  that  arrangement,  by  the 
retention  and  ultimate  acceptance  of  it6  benefits.  The  proof 
is  that  Stokes  had  turned  over,  practically,  all  of  the  great 
property  in  his  possession  and  that  Mackay  had  received  it ; 
and  the  verdict  establishes  that  it  was  in  pursuance  of  tlie 
agreement  between  them,  which  obligated  the  latter  to  pay  a 
certain  consideration  and  canceled  the  existing  indebtedness 
referred  to. 

The  evidence  upon  the  last  trial  does  not,  essentially,  diflFer 

from  that  given  upon  the  fii*st  trial  and  the  jury  have  now 

decided  in  plaintiff's,  favor  all  the  questions  of  fact,  which 

were  deemed,  in  the  prevailing  opinion  rendered  in  this  court, 

p  to  arise  upon  the  evidence.     They  were,  in  substance,  whether 
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the  meaning  of  Mackay's  telegram  was  that  he  would  be 
bound  by  the  December  contract ;  whether  he  had  ratified 
and  adopted  it ;  wliether  Stokes  had  agreed  to  abandon  it  and 
to  rely  solely  upon  M&ckay's  generosity  for  his  compensation. 
It  was  said  in  the  former  opinion,  "  the  ultimate  issue  to  be 
determined  is  whether  Mackay  became  bound  as  a  party  to 
the  agreement  signed  by  Stokes  and  De  Castro  l)y  ratification, 
adoption,  or  estoppel  and  all  the  evidence  bearing  upon  that 
issue  should  be  fairly  submitted  to  the  jury  for  their  deter- 
mination." In  view  of  the  opinion  of  this  court  and  of  the 
decisive  character  of  the  verdict  of  the  jury,  in  settlijig  the 
questions  upon  which  the  parties  were  in  conflict,  the  con- 
troversy should  be  considered  as  having  ended  with  the  result 
of  the  trial  and  the  error  must  be  both  serious  and  plain, 
which  should  influence,  us  to  reverse  tlie  judgment,  which  the 
plaintiff  has  again  recovered,  and  to  direct  a  further  trial  of 
the  issues. 

The  appellants  insist  that  several  errors  were  conimitted  in 
nilings  made  by  the  learned  trial  judge  upon  (juestions  of 
evidence  and  in  his  instructions  to  the  jury.  We  tliink  it 
only  necessary  to  refer  to  the  contention  that  the  plaintiff 
failed  to  make  any  tender  of  certain  of  the  United  Lines 
Company's  bonds  prior  to  the  commencement  of  his  action  and 
that  he  did  not  show  that  he  was  able  actually  to  deliver  tlicm 
.  to  Mackay,  had  the  latter  been  willing  to  accept  a  delivery. 
These  propositions  have  reference  to  the  fact  that  Stokes  had 
pledged  some  of  the  bonds  to  secure  loans  of  moneys  and  the 
argument  is,  assuming  that  the  evidence  justified  the  jury  in 
believing  their  tender  to  have  been  waived,  nevertheless,  that 
it  was  incumbent  upon  Stokes,  affirmatively,  to  establish  the 
fact  that  he  was  in  a  position  to  redeem  the  bonds  and  able 
actually  to  deliver  them  to  Mackay,  upon  the  latter's  paying 
the  balance  of  $75,000  claimed  by  Stokes  as  due  upon  the 
contract.  This  phase  of  the  contention  betNveen  the  parties  is 
claimed  to  have  been  made  to  api^ear  by  the  motions  of  the 
defendants  to  dismiss  the  complaint  and  to  direct  a  verdict. 
The  motion  to  dismiss  was  made  upon  the  general  ground  that 
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the  plaintiff  liad  failed  to  establish  his  alleged  cause  of  action 
and  it  did  not  specify,  or  call  to  the  attention  of  the  court,, 
that,  or  any  other  particular  point.  It  was,  therefore,  an 
insufficient  basis  upon  which  to  predicate  error  with  respect  to 
some  feature  of  the  trial,  not  necessarily  suggested  by  the 
language  used.  The  motion  to  direct  a  verdict  was  based 
upon  three  grounds;  two  only  of  which  have  relation  to  the 
present  point.  They  were  that  there  had  been  no  delivery 
and  no  tender,  and  no  sufficient  evidence  of  a  waiver  of  a  ten- 
der, of  the  $115,000  of  United  Lines  Telegraph  bonds,  which 
were  shown  to  have  been  pledged  with  the  Chemical  Bank ; 
that  those  bonds,  as  appeared  by  the  evidence? had  to  a  consid- 
erable amount  been  subjected  by  the  plaintiff  to  further  and 
different  liabilities  and  by  the  plaintiff's  voluntary  act  passed 
from  his  control. 

"  Third. —  Upon  the  ground  that  there  had  been  no  deliv- 
ery and  no  tender  and  no  excuse  for  non-delivery  of  the  bonds 
which  had  been,  according  to  the  testimony  in  the  Madison 
Scjuare  Bank.  On  the  contrary,  it  appeared  from  the  evi- 
dence that  after  the  time  it  is  alleged  that  the  contract  sued 
upon  was  made,  the  plaintiff  himself  was  borrowing  monej'' 
and  creating  a  burden  upon  these  bonds  for  the  payment  of 
his  own  obligations,  and  that  if  any  tender  had  been  in  point 
of  fact  made  or  proposed,  the  same  had  not  been  kept  good  as 
required  by  law." 

While  the  effect  of  the  motion  was  to  raise  the  question  of 
tender  and  of  the  sufficiency  of  the  evidence  to  justify  a  find- 
ing that  a  tender  had  been  waived,  it  does  not  suggest  the 
point  that  the  plaintiff  was  unable  to  perform  by  a  delivery, 
at  the  time  wlien  tender  was  offered  to  be  made  and  when  the 
same  was  waived.  The  fact  that  the  bonds  were  pledged  to 
secure  liabilities  of  the  plaintiff  was  in  no  wise  inconsistent 
with  plaintiff's  ability  to  redeem,  or  to  procure  them  for 
delivery  to  the  defendants.  If  the  defendants  believed,  and 
intended  to  make  the  point,  that  the  plaintiff  was  actually 
incapable  of  delivering  the  small  balance  remaining  of  the 
bonds,  it  should  have  been  distinctly  stated.     The  plaintiff 
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having  given  evidence  of  his  willinguesfl  to  turn  over  the 
remaining  bonds,  if  defendants  would  pay  the  $75,000  due  by 
the  contract,  and  that  their  formal  tender  was  waived,  he  had, 
pritna  fdcie^  established  the  breach  by  the  defendants  of  the 
contract  relied  upon  and  that  it  was  owing,  not  to  some 
default  on  his  part,  but  to  Mackay's  refusal  to  be  bound  by 
the  terms  of  the  contract,  or  to  recognize  that  any  rights  had 
accrued  to  the  plaintiff  by  reason  of  the  transactions  between 
tliein.  Manifestly,  in  that  attitude  of  the  parties,  the  plaintiff 
was  not  called  upon  to  establish  the  fact  that  had  the  defend- 
ants not  waived  a  tender  and  a  tender  had  been  necessary,  he 
possessed  ways  and  means  to  produce  and  present  the  lyjnds 
for  acceptance  or  refusal.  Whatever  was  the  real  condition 
of  liis  finances,  there  was  nothing  to  warrant  the  inference  of 
an  inability  to  redeem  the  bonds  and  if  presumptions  were  to 
be  indulged  in,  the  presumption  of  plaintiff^s  ability  to  per- 
form liis  agreement  and  to  have  the  means  to  do  so  obtained, 
until  overcome  by  evidence  to  the  contrary.  It  is  very  clear, 
under  the  circumstances  disclosed,  if  at  all  essential,  that  it 
igras  incumbent  upon  the  defendants  to  make  out  the  fact, 
wliicli  they  wholly  failed  to  establish,  that  the  plaintiff  was 
incapable  of  redeeming  the  bonds  for  delivery.  It  is  equally 
clear  that  they  did  not  entertaiii  a  notion,  which  was  not  sug- 
gested upon  the  trial  either  by  motion,  or  by  a  request  for  an 
instruction  to  the  jury,  or  in  any  other  manner. 

The  only  point  suggested  by  the  motion  to  direct  a  verdict 
was   that  there  had  been   no  tender  of  the  bonds  and  that 
defendants  had  not  waived  a  tender  and,  as  bearing  upon  the 
efficacy  of  the  tender  to  relieve  the  plaintiff  of  the  duty  rest- 
ing upon  him,  it  was  stated  that  the  bonds  were  pledged  to 
secure  liabilities  of  the  plaintiff  and  had  thus  passed  from  his 
control.     The  defendants  claim  that  there  were  $165,000,  par 
value,  of  those  bonds,  which,  at  the  time  of  the  commence- 
ment of  the  action,  liad  not  been  delivered  by  the  plaintiff. 
According  to  the  plaintiff's  evidence,  between  the  time  when 
he  was  given  to  understand  that  Mackay  approved  of  his 
agent's    negotiation   and  contract,  in  December,  1888,  and 
30 
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when  ill  March,  1S89,  Mackay  came  on  to  New  York,  all  the 
telegraph  properties  had  been  turned  over  which  were  in  his 
possession,  except  $115,000  of  the  bonds.  $50,000  of  the 
bonds  had  been  loaned  to  De  Castro  and  he  had  pledged  them 
in  October,  1888,  to  the  Madison  Square  Bank,  to  secure  a 
loan  to  himself.  On  December  26th,  1888,  Stokes  gave 
De  Castro  an  order  on  the  bank  to  deliver  the  bonds  to  hiin, 
De  Castro,  when  his  loan  was  paid.  As  one  of  the  vendees 
named  in  the  contract  of  December  24th,  1888,  and  as  the 
agent  or  intermediary  of  Mackay,  this  was  a  sufficient  and  the 
only  possible  delivery  and  divested  Stokes'  title  to  the  bonds 
in  favor  of  De  Castro,  as  Mackay's  agent.  As  to  the  $115,000 
of  bonds,  they  were  under  pledge  to  secure  a  loan  to  Stokes 
from  the  Chemical  Bank  and  Mackay's  position  towards 
Stokes  and  his  declarations  to  him  after  his  arrival  in  New 
York  made  it  unnecessary  to'  do  anything  about  getting  them 
up.  He  refused  to  recognize  the  contract  as  binding  upon 
him,  and  simply  claimed  all  the  telegraph  properties  to  be  his. 
Ilis  attitude  was  one  of  distinct  repudiation  of  any  obligations 
towards  Stokes.  The  latter  was  in  the  position  of  having 
turned  over  substantially  all  the  property  in  his  possession 
and  then  of  hearing  Mackay  disavow  the  contract  upon  the 
faith  of  which  he  had  acted.  He  had  divested  himself  of 
the  control  of  the  telegraph  company  and  of  the  great  bulk 
of  the  securities  and  ])roperties,  of  which  he  had  become  pos- 
sessed, and  stood  ready  to  fulfill  every  condition;  while 
Mackay,  who  had  seen  him  give  up  everything,  refused  to  pay  . 
the  cash  consideration  named  in  the  contract.  His  course 
was  plain.  There  was  a  breach  of  the  contract.  He  had  lost 
the  control  of  the  telegraph  company  and  had  delivered  most 
of  the  property  called  for  by  the  contract.  He  could  elect  to 
rely  upon  the  responsibility  of  the  vendees  and  sue  them 
upon  the  contract  for  what  remained  to  be  paid  by  them  of 
the  consideration  moneys.  This  he  did  and  his  oflFer  to  make 
a  tender  of  the.  bonds  yet  undelivered,  before  suit,  was 
expressly  waived  by  De  Castro  as  useless.  Indeed,  in  view  of 
Mackay's  express  repudiation  of  the  contract,  it  would  have 
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been  an  nnneceseary  and  meaningless  ceremony  for  Stokes  to  go 
through  the  form  of  tendering  the  remaining  bonds  and  no 
tender  was  called  for.  {Coriiwell  v.  Ilaighf^  21  N.  Y.  462; 
^aw  V.  Republic  Ins.  Co.^  69  id.  iiS6.)  In  tlie  latter  case 
the  English  rnle  deducible  from  the  crises  was  adverted  to, 
that  "the  positive,  absolute  refusal  l)y  one  party  to  carry  out 
the  contract  is  in  itself  an  immediate  complete  breach  of  it  on 
liis  part  and  dispenses  the  other  party  from  the  useless  for- 
mality of  tendering  performance  of  the  condition  precedent 
and  gives  immediate  right  of  action,"  and  it  was  held  that 
while  our  decisions  may  not  have  gone  so  far  as  those  of  the 
English  courts,  yet  that  where  a  party  has  repudiated  all  obli- 
gation, and  so  declares,  it  would  be  *'a  useless  act**  after  that 
to  make  an  offer  to  perform.  The  law  does  not  compel  a  man 
to  do  a  vain  and  fruitless  act. 

The  situation  of  the  parties  was  sharply  defined.  Stokes 
claimed  that  a  contract  had  been  made  with  De  Castro  and 
Mackay,  under  which  he  had  substantially  performed  what 
was  required  of  him,  and  that  Mackay  had  become  bound, 
either  J)y  his  telegrams  or  by  subsequent  adoption  and  mtitica- 
tion.  Mackay,  on  the  other  hand,  repudiated  any  obligation 
under  the  contract ;  claimed  the  telegraph  properties  were  his 
without  any  payment  and  that  Stokes  had  given  up  all  his 
interests,  relying  upon  his,  Mackay's,  generosity  as  to  com- 
pensation. Stokes,  therefore,  elected  to  sue  him  upon  the 
contract,  and  in  affirmance  thereof,  to  recover  that  portion  of 
the  cash  consideration  which  remained  unpaid.  That  fixed 
the  rights  of  the  parties  and  presented  distinct  issues  for  trial ; 
which  would  result,  either  in  a  decision  tliat  Mackay  was  not 
bound  in  any  way  by  the  contract  and  that  Stokes  had  gained 
no  rights  thereunder,  or  had  abandoned  them  ;  or  that  a 
contract  had  been  validly  made,  by  the  terms  of  which 
Mackay  had  become  obligated  and  that  Stokes  had  done 
everything  on  his  part  which  entitled  him  to  enforce  that 
obligation  and  to  recover  the  moneys  demanded.  The  evi- 
dence was  such  as,  in  the  former  judgment  of  this  court,  to 
require  the  submission  of  the  case  to  a  jury,  and  they  have 
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decided  the  contention  by  their  verdict  in  favor  of  Stokes ; 
and  ail  questions  of  fact  essential  to  Stokes'  recovery  will  be 
-deemed  to  have  been  passed  upon  favorably. 

No  acts  done  .by  the  planitiff  after  the  commencement  of 
the  action  could  affect  the  cause  of  action  ;  for  tlie  right  of 
action  had  become  vested  upon  the  breacli  of  the  contract. 
That  breach  consisted  in  the  repudiation  of  a  contract,  then 
substantially  executed,  and  in  the  refusal  to  pay  the  contract 
price,  while  retaining  practically  all  the  property  sold  and 
delivered  under  tlie  contract.  The  plaintiffs  subsequent  acts 
could  only  create  a  cause  of  action  in  favor  of  the  defend- 
ants. Under  the  allegations  of  the  complaint,  the  defendants 
might,  at  any  time,  after  the  action  was  commenced,  have 
demanded  the  bonds  yet  undelivered,  upon  offering  to  pay  the 
$75,000  claimed  from  them.  If  their  delivery  had  become 
impossible  to  the  plaintiff,  the  defendants  would  have  had  the 
right  to  compel  him  to  account  for  what  he  could  not  deliver  ; 
but  nothing  which  might  happen  to  the  bonds  after  the  right 
of  action  had  vested,  and  was  availed  of,  could  divest  such 
right  of  action.  (  Westfall  v.  Peacock,  63  Barb.  209.X  That 
some  bonds  remained  pledged  to  others  to  secure  liabilities  of 
the  plain  tiff,  proves  nothing  against  his  right  of  recovery.  If 
he  could  not  redeem  them,  he  could  be  compelled  to  account 
for  the  moneys  received  for  them.  If  any  had  been  eon- 
verted  and  passed  beyond  his  control,  after  the  commence- 
ment of  the  action  and  without  fault  on  his  part,  at  most,  if 
at  all  under  the  circumstances,  he  could  be  compelled  to 
account  for  their  actual  value.  The  rule  is  not  questioned 
that  by  the  election  to  sue  upon  the  contract  for  the  price,  the 
plaintiff  has  kept  alive  all  his  own  obligations  under  it.  He 
recognized  them  by  offering  to  make  tender  'of  what  bonds  he 
had  not  yet  delivered  and  by  keeping  the  tender  open  in  Iiis 
complaint.  The  defendants  have  at  all  times  been  entitled , 
upon  offering  to  pay  the  $75,000,to  have  the  bonds.  Their 
payment  of  this  judgment  will  leave  them  still  entitled  to 
demand  them  and  a  failure  to  comply  will  create  a  cause  of 
^ftction  in  their  favor  for  their  value. 


r 
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We  have  considered  the  main  question  on  this  appeal  with 
great  care,  and  we  think  that  neither  in  the  niHngs  upon  which 
it  arose,  nor  in  any  other  of  tlie  rnlings  referred  to,  was  there 
any  error  committed  which  would  justify  us  in  ordering  a  new 
trial  of  the  action. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Haight,   J.,  not  voting. 

Judgment  affirmed. 


Jacob  W.  Feeter,  Respondent,  v,   Eliza  J.  Arkenburgh^      .J^    ?|I 


Appellant. 

CoMPUijBORY  Reference  —  Long  Account.  In  an  action  to  recover 
for  services  alleged  to  have  been  rendered  by  plaintiff  as  an  attorney,  the 
complaint  alleged  an  indebtedness  for  drawing,  copying  and  engrossing 
various  instruments,  examining  accounts  of  certain  executors  and  attend- 
ing the  accounting  of  the  executors  before  the  surrogate,  and  in  counsel- 
ing and  advising  the  defendant  concerning  her  rights,  duties  and  obliga- 
tions as  an  executrix,  and  for  divers  journeys  and  other  attendance  in  and 
about  the  business  of  defendant  at  her  request,  and  for  money  paid,  laid 
oat  and  expended  by  plaintiff  in  and  about  defendant's  business.  Attached 
to  the  complaint  and  made  a  part  thereof,  was  a  bill  containing  about  150 
items.  The  answer  denied  the  allegations  of  the  complaint;  and  upon 
motion  of  plaintiff  an  order  of  reference  was  granted.  Held,  error;  that 
the  bill  of  items  showed  that  plaintiff's  services  were  confined  mainly  to 
looking  after  the  interests  of  defendant  as  an  executrix  of  a  single 
estate  and  one  or  two  personal  matters,  and  related  substantially  to  one 
transaction,  and  was  not  a  long  account  within  the  meaning  of  section 
1013,  Code  of  Civil  Procedure. 

Mem.  of  decision  below,  87  Ilun,  619. 

(Argued  October  7,  1895;  decided  October  15,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department  made  May  17,  1895, 
which  affirmed  an  order  of  Special  Term  directing  a  refer- 
ence to  hear  and  determine. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Charles  E,  Souther  for  appellant.  There  was  no  proof  that 
the  trial  would  involve  the  examination  of  a  long  account. 
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decided  the  contention  by  their  verdict  in  favor  of  Stokes ; 
and  ail  questions  of  fact  essential  to  Stokes'  recovery  will  be 
deemed  to  have  been  passed  upon  favorably. 

No  acts  done  by  the  plaintiff  after  the  commencement  of 
the  action  could  affect  the  cause  of  action  {  for  the  right  of 
action  had  become  vested  upon  the  breach  of  the  contract. 
That  breach  consisted  in  the  repudiation  of  a  contract,  then 
substantially  executed,  and  in  the  refusal  to  pay  tlie  contract 
price,  while  retaining  practically  all  the  property  sold  and 
delivered  under  the  contract.  The  plaintiff's  subsequent  acts 
could  only  create  a  cause  of  action  in  favor  of  the  defend- 
ants. Under  tlie  allegations  of  the  complaint,  the  defendants 
might,  at  any  time,  after  the  action  was  commenced,  have 
demanded  the  bonds  yet  undelivered,  upon  offering  to  pay  the 
$75,000  claimed  from  them.  If  their  delivery  had  become 
impossible  to  the  plaintiff,  the  defendants  would  have  had  the 
right  to  compel  him  to  account  for  what  he  could  not  deliver  ; 
but  nothing  which  might  happen  to  the  bonds  after  the  right 
of  action  had  vested,  and  was  availed  of,  could  divest  such 
right  of  action.  (  West/all  v.  Peacock,  63  Barb.  209.X  That 
some  bonds  remained  pledged  to  otliers  to  secure  liabilities  of 
the  plain  tiff,  proves  nothing  against  his  right  of  recovery.  If 
he  could  not  redeem  them,  he  could  be  compelled  to  account 
for  the  moneys  received  for  them.  If  any  had  been  con- 
verted and  passed  beyond  his  control,  after  the  commence- 
ment of  the  action  and  without  fault  on  his  part,  at  most,  if 
at  all  under  the  circumstances,  he  could  be  comi>elled  to 
account  for  their  actual  value.  The  rule  is  not  questioned 
that  by  the  election  to  sue  upon  the  contract  for  the  price,  the 
plaintiff  has  kept  alive  all  his  own  obligations  under  it.  He 
recognized  them  by  offering  to  make  tender  'of  what  bonds  he 
had  not  yet  delivered  and  by  keeping  the  tender  open  in  his 
complaint.  The  defendants  have  at  all  times  been  entitled, 
upon  offering  to  pay  the  $75,000, to  have  the  bonds.  Their 
payment  of  this  judgment  will  leave  them  still  entitled  to 
demand  them  and  a  failure  to  comply  will  create  a  cause  of 
^ftction  in  their  favor  for  their  value. 
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We  have  considered  the  main  question  on  this  appeal  with 
great  care,  and  we  think  that  neither  in  the  rulings  upon  which 
it  arose,  nor  in  any  other  of  the  rulings  referred  to,  was  there 
any  error  committed  which  would  justify  us  in  ordering  a  new 
trial  of  the  action. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  JIaight,   J.,  not  voting. 

Judgment  affirmed. 


Jacob  W.  Feeter,  Respondent,  v,   Eliza  J.  Arkenburgh^       .J^g    ^\ 

Appellant.  ' 

CoMFUi^oRT  Reference  —  Long  Account.  In  an  action  to  recover 
for  services  aUeged  to  have  been  rendered  by  plaintiff  as  an  attorney,  the 
complaint  alleged  an  indebtedness  for  drawing,  copying  and  engrossing 
Yarious  instruments,  examining  accounts  of  certain  executors  and  Attend- 
ing the  accounting  of  the  executors  before  the  surrogate,  and  in  counsel- 
ing and  advising  the  defendant  concerning  her  rights,  duties  and  obliga- 
tions as  an  executrix,  and  for  divers  journeys  and  other  attendance  in  and 
aboat  the  business  of  defendant  at  her  request,  and  for  money  paid,  laid 
oat  and  expended  by  plaintiff  in  and  about  defendant's  business.  Attached 
to  the  complaint  and  made  a  part  thereof,  was  a  bill  containing  about  150  - 
items.  The  answer  denied  the  allegations  of  the  complaint;  and  upon 
motion  of  plaintiff  an  onler  of  reference  was  granted.  IleUl,  error;  that 
the  bill  of  items  showed  that  plaintiff's  services  were  confined  mainly  to 
looking  after  the  interests  of  defendant  as  an  executrix  of  a  single 
estate  and  one  or  two  personal  matters,  and  related  substantially  to  one 
transaction,  and  was  not  a  long  account  within  the  meaning  of  section 
1013,  Code  of  Civil  Procedure. 

Mem.  of  decision  below,  87  Hun,  619. 

(Argued  October  7.  ISOii;  decided  October  15,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department  made  May  17,  1895, 
which  affirmed  an  order  of  Special  Term  directing  a  refer- 
etice  to  hear  and  determine. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Charles  E.  Souther  for  appellant.  Tliere  was  no  proof  that 
the  trial  would  involve  the  examination  of  a  long  account. 
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{Camp  V.  Ingersollj  86  N.  Y.  435  ;  Rand-all  v.  Sherman^  131 
N.  Y.  669.)  The  Special  Term  attempted  a  distinction,  that 
while  the  items  charged  "  are  in  the  matter  of  one  estate,  yet 
they  seem  to  be,  according  to  the  bill  of  items  annexed  to  the 
complaint,  connected  with  different  matters  in  which  the  estate 
was  interested.'^  This  is  untenable.  (Code  Civ.  Pro.  §§  964, 
968,  1013 ;  Steeh  v.  a  K  cfe  /.  Co,,  142  N.  Y.  236 ;  Towri- 
send  V.  Hendricks,  40  How.  Pr.  162.) 

Jacoh  F,  Miller  and  August  lieymert  for  respondent. 
Section  1013  of  the  Code  provides  that  the  court  may  "  direct 
the  trial  of  the  issues  of  fact  by  a  referee,  where  the  trial  will 
require  the  examination  of  a  long  account  on  either  side,  and  will 
not  require  the  decision  of  difficult  questions  of  law."  (  Welsh 
V.  Darragh,  52  N.  Y.  592.)  The  referability  of  an  action 
depends  upon  the  complaint.  {Stech  v.  C  F.  cfe  /.  Co.,  142  N. 
Y.  237.)  The  items  of  work  done  do  not  relate  to  one  trans- 
action simply.  They  relate  to  several  distinct  transactions. 
No  discrimination  should  be  made  against  the  plaintiff,  becanse 
he  is  a  lawyer,  or  because  his  bill  is  for  attorney's  fees.  There 
is  no  legal  reason  why  an  action  for  services  performed  by  an 
attorney  should  not  be  referred.  {Bamherger  v.  Duden^  0 
N.  Y.  S.  K.  685 ;  Harris  v.  Aktieholeget  Separator,  21  N.  Y. 
S.  K.  184 ;  StebUns  v.  Cowles,  4  Civ.  Pro.  Rep.  382 ;  Byrne 
V.  Delamater,  1  Law  Bull.  62 ;  Eldridge  v.  ]S\  Y.  cfe  B,  B. 
E.  Ji.  Co.,  10  Wkly.  Dig.  501 ;  Carr  v.  Berdell,  2  Hun,  130 ; 
Hale  v.  Stoiyibum^^  17  Abb.  [N.  C]  881 ;  Hobifison  v.  ^.  JT.y 
Z.  K  cfe  W.  Ji.  R.  Co,,  m  N.  Y.  11 ;  Schemerharn  v.  Wood, 
4  Daly,  158;  70  N.  Y.  101.)  The  order  being  discretionary 
is  not  reviewable  by  this  court.  {Martin  v.  W.  H  Co.,  70 
K  Y.  101 ;  Harrington  v.  Bruce,  84  N.  Y.  104  -,  N.S.dk  Z. 
Bank  v.  M,  N.  Bank,  89  K  Y.  441.) 

Bartlett,  J.  The  plaintiff,  as  an  attorney  and  counselor 
at  law,  sued  the  defendant  to  recover  $2,259.84  and  interest 
for  services  rendered  upon  her  retainer  in  drawing,  copying 
and  engrossing  various  instruments,  examining  accounts  of 
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certain  executors  and  attending  the  accounting  of  the  execu- 
tors before  surrogate,  and  in  counseling  and  advising  the 
defendant  concerning  her  rights,  duties  and  obligations  as  an 
executrix,  and  for  divers  journeys  and  other  attendances  in 
and  about  the  business  of  defendant  at  her  request,  and  for 
money  paid,  laid  out  and  expended  by  the  plaintifE  at  her 
request  in  and  about  her  business. 

The  complaint  refers  to  and  makes  a  part  tliereof,  a  bill  of 
iteiuB  annexed,  which  covers  some  sixteen  pages  of  the 
printed  record. 

The  answer  denies  the  allegations  of  the  complaint. 
The  plaintiff   moved  for  an   order  of   reference   on   the 
ground  that  the  trial  of  the  issues  involved  the  examination 
of  a  long  account. 

The  motion  was  opposed,  but  the  Special  Term  of  the 
Supreme  Court  in  the  city  of  New  York  granted  an  order  of 
reference  and  the  General  Term  affirmed. 

Tills  court  held  {Randall  v.  Shennati,  131  N.  Y.  669)  tliat 
in  an  action  by  an  attorney  to  recover  for  his  services  in 
defending  a  certain  suit  upon  a  retainer  he  was  not  entitled 
to  an  order  of  reference  for  the  reason  he  had  rendered  an 
account  or  bill  itemizing  his  services. 

It  was  pointed  out  that  his  cause  of  action  was  single  as  his 
contract  was  entire,  although  it  required  distinct  items  of 
service  on  his  part  before  his  duty  was  fully  discharged  to  his 
client. 

In  the  case  at  bar  the  learned  judge  at  Special  Term  was  of 
opinion  that  while  the  plaintiff's  services  were  rendered  in  one 
estate  yet  they  were  so  connected  with  different  matters  in 
which  the  estate  was  interested  as  to  give  tlie  bill  of  items  the 
character  of  a  long  account  within  the  statute  requiring  the 
plaintiff  to  prove  specifically  services  in  disconnected  matters. 
Tlie  General  Term  followed  this  reasoning,  writing  no 
opinion. 

We  cannot  agree  with  the  court  below,  and  are  of  opinion 
that  this  case  is  not  referable. 

The  complaint  avers  a  retainer  of  plaintiff  by  defendant, 
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and  the  biJI  of  items  shows  that  plaintiff's  services  were  con- 
fined mainly  to  looking  after  tjie  interests  of  defendant  as 
executrix  of  Robert  PI.  Arkenbnrgh's  estate  and  one  or  two 
personal  matters. 

A  very  large  part  of  the  bill  of  one  hundred  and  fifty  item** 
is  made. up  of  charges  for  consultations  with  the  defendant 
and  others  connected  with  the  estate  and  for  writing  nearly 
one  hundred  letters,  each  of  which  is  represented  by  a  sepa- 
rate item. 

The  balance  of  the  bill,  with  the  exception  of  a  very  few 
items,  is  made  up  of  the  usual  professional  services  incident  to 
attending  before  the  surrogate  in  an  executorial  accounting. 

The  other  principal  items  were  attending  a  sale  by  executors 
of  real  estate  at  Rahway,  New  Jersey ;  attending  a  like  sale 
of  98th  street  lots  in  the  city  of  New  York  and  attending  and 
closing  purchase  of  127  and  129  West  75th  street  by 
defendant. 

This  bill  is  not  a  long  account  wdthin  the  meaning  of  sec- 
tion 1013  of  the  Code  of  Civil  Procedure,  and  proof  of  plain- 
tiff's claim  can  be  readily  made  under  a  few  general  items  and 
within  the  reasonable  limits  of  a  jury  trial. 

"We  do  not  mean  to  intimate  that  the  relation  of  attorney 
and  client  may  not,  under  certain  special  circumstances,  involve 
a  long  account,  but  we  hold  that  this  is  not  such  a  case. 

The  orders  of  the  Special  and  General  Terms  should  be 
reversed,  with  costs. 

All  concur. 

Orders  reversed. 
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Henky  "W.  Sage  et  al.,  Kespondents,  v.  Andkew  K.  Culver 
et  al.,  Appellants. 

1.  Complaint  —  Demurreh.  When  a  complaint  is  met  by  a  demurrer,, 
on  the  ground  that  it  does  not  state  a  cause  of  action,  the  pleading  will  be 
held  to  state  all  facts  that  can  be  implied  from  the  allegations  by  reason- 
able and  fair  intendment,  and  facts  so  impliedly  averred  are  traversable  in 
the  same  manner  as  though  directly  stated. 

2.  CoBPORATiON  —  Accounting  —  Action  by  Stockholder.  Where- 
a  corporation  is  exclusively  under  the  control  of  the  trustees  and  officers, 
whose  acts  and  management  are  questioned,  equity  permits  a  stockholder 
to  bring  an  action  for  an  accounting  in  his  own  name. 

3.  Pleading.  When  it  can  fairly  be  gathered  from  all  the  allegations 
of  a  complaint  in  such  an  action  that  the  officers  and  directors  of  the  cor- 
poration have  made  use  of  relations  of  trust  and  confidence  in  order  to- 
secure  or  promote  some  selfish  interest,  enough  is  then  averred  to  set  a 
court  of  equity  in  motion,  and  to  require  an  answer  from  the  defendants 
in  regard  to  the  facts. 

4.  Stale  Action.  If  a  claim  or  cause  of  action  is  barred  by  lapse  of 
time,  that  defense  must  be  presented  by  answer  and  cannot  ordinarily  be 
presented  by  demurrer. 

5.  Complaint — Demurrer.  The  complaint  in  an  action  brought  by 
stockholders  against  the  directors  of  a  railroad  corporation  and  the  cor- 
poration for  an  accounting  concerning  certain  transactions  in  regard  to  the 
management  of  its  affairs,  among  other  things,  alleged  that  the  defendants, 
as  officers  and  trustees  of  the  defendant  railroad,  took  from  themselves,  aa 
trustees  and  officers  of  another  railroad,  a  lease  of  the  latter,  which  they 
practically  owned  and  managed,  to  the  defendant  corporation  at  an  exorbi- 
tant rent,  which  arrangement  had  the  effect  to  unlawfully  deplete  the 
fands  and  earnings  of  the  defendant  corporation  and  to  injure  the  plain- 
tiffs as  stockholders  therein  ;  that  the  defendants,  as  officers  and  trustees 
of  the  defendant  railroad,  had  taken  from  its  treasury  large  sums  of  money 
and  paid  the  same  to  themselves  as  individuals  on  account  of  alleged 
loans  or  advances  made  by  them  to  the  corporation  of  which  the  plaintiff* 
were  stockholders;  that  they  had  concealed  the  origin  and  nature  of  this 
debt  from  the  plaintiffs,  and  had  made  false  statements  in  regard  to  the 
same.  Held,  that  a  demurrer  to  said  complaint,  on  the  ground  of  insuffi- 
ciency, was  properly  overruled. 

Reported  below,  71  Hun,  42. 

(Argued  October  8,  1896;  decided  October  15,  1895.) 

Appeal,  from  an  interlocutory  judgment  of  the  General 
Term  of  the  Supreme  Court  in  the  second  judicial  department, 
31 
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entered  upon  an  order  made  August  12, 1893,  which  reversed 
an  order  of  the  Special  Term  and  the  interlocutory  judgment 
entered  thereon  sustaining  defendants'  demurrer  to  plaintiffs' 
complaint,  and  overruled  said  demurrer. 

The  nature  of  the  action  and  the  allegations  of  the  com- 
plaint, so  far  as  material,  are  set  forth  in  the  opinion. 

George  W.  Wingate  for  appellants.  None  of  the  allega- 
tions Istated  in  the  complaint  as  to  the  actions  of  defendants  Cul- 
ver and  Washington  constitute  a  cause  of  action.  (  Clark  v.  Dil- 
lon^ 97  N.  Y.  373 ;  Marie  v.  Garrison^  83  K  Y.  15 ;  Maateraon 
V.  Townshend,  123  N.  Y.  461  ;  Coffin  v.  G.  i?.,  etc.,  Co.,  18 
N.  Y.  Supp.  787 ;  Thomas  v.  M.  M.  P.  Union,  121  N.  Y.  51 ; 
Thomas  v.  N.  T.  &  G.  L.  R.  E.  Co.,  139  K  Y.  163 ;  Wil^ 
liam^  V.  IngersoU,  89  N.  Y.  508.)  The  fact  that  Culver  and 
Washington,  while  officers  of  the  corporation,  have  dealt  with 
it  does  not  authorize  a  stockholder  to  sue  them  for  an  account- 
ing in  the  absence  of  an  allegation  of  fraud.  (  Union  PaxAfic  v. 
Credit  MohiUer,  98  II.  S.  569 ;  GamhU  v.  Q.  C.  W.  Co.,  123  N. 
Y.  91 ;  Tti  re  State  Reservation,  122  N,  Y.  177 ;  Beveridge  v. 
iT.  T.  E.  R.  R.  Co.,  112  N.  Y.  1.)  The  refusal  by  the 
defendants  to  permit  the  plaintiffs  to  examine  the  books  and 
papers  of  the  company  does  not  authorize  this  action  for  an 
inspection  and  accounting.  {Regina  v,  M.  M.  Co.,  1  El.  & 
El.  289 ;  Cotheal  v.  Brown,  5  N.  Y,  562  ;  In  re  Martin,  62 
Hun,  557 ;  133  K  Y.  692 ;  In  re  Sage,  70  N.  Y,  220  ;  Laws 
of  1892,  chap.  2,  §  29 ;  High  on  Injunctions,  chap,  1,  §  29 ; 
McLaury  v.  Hart,  121  N.  Y.  642.)  Even  if  it  should  be 
admitted  that  the  plaintiffs  as  stockholders  had  the  right  to 
examine  at  will  all  the  books  and  papers  of  this  corporation, 
and  that  the  refusal  of  its  officers  to  permit  this  examination 
was  improper ;  yet  even  this  would  not  authorize  the  present 
action,  which  in  form  is  for  an  accounting.  {People  v.  Throop, 
12  Wend.  185 ;  In  re  Sa^e,  70  N.  Y.  220 ;  PeopU  v.  L.  S.  A 
M.  S.  R.  Co.,  11  Hun,  1.)  A  demand  by  an  attorney  to  be 
shown  the  books  is  insufficient  as  a  foundation  for  a  mandamus. 
{People  V.  U.  S.  M.  R.  Co,,  20  Abb.  [N.  C]  192.)    The  great 
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length  of  time  which  has  elapsed  since  the  transactions  com- 
plained of  is  a  bar  to  the  prosecution  of  an  action  for  equitable 
relief.  {Sullivan  v.  Portland^  94  U.  S.  811 ;  Calhoun  v.  J/iZ- 
Urd,  121  N.  Y.  69  ;  Dimpfell  v.  O.  <&  M.  E,  B.  Co.,  110  U.  S, 
209 ;  Foster  v.  M.  2i.  R.  Co,,  146  U.  S.  88 ;  Johnston  v.  S.  Jf. 
Co,,  148  U.  S.  360 ;  Eirfyy  v.  L.  S,  <&  M,  S.  li.  R.  Co.,  120 
U.  S.  130,  139;  MiUer  v.  Wood,  116  N.  Y.  350;  Carr  v. 
Thompson,  87  N.  Y.  160 ;  Allen  v.  Wilson,  28  Fed.  Eep. 
67T;  Kent  v.  Q,  M,  Co.,  78  K  Y.  159 ;  Barr  v.  If,  T,,  L. 
E.  <&  W,  B,  B,  Co.,  125  N.  Y.  263 ;  Spiedel  v.  Henrici,  120 
r.  S.  377,  387  ; ' Humhert  v.  Trinity  Church,  24  Wend.  587, 
595;  7  Paige,  195;  Foggy,  Price,  145  Mass.  513;  Sdover 
T.  Coe,  63  N.  Y.  439 ;  Ilarwood  v.  B,  B.  Co.,  84  U.  S.  78 ; 
r.  Z.  a  Cfa.  V.  Marhury,  91  U.  S.  587.)  The  complaint  is 
demurrable  because  it  fails  to  allege  that  plaintiff  brings  this 
suit  on  .behalf  of  himself  and  all  others  similarly  situated; 
that  he  has  made  application  to  the  corporation  to  bring  the 
suit,  and  that  they  have  refused  to  do  so.  These  assertions 
are  indispensable  to  establish  a  cause  of  action.  {Brincherlioff 
V.  Bostwick,  88  N.  Y.  52,  60;  Greaves  v.  Gouge,  16  Abb. 
Pr.  377;  69  K  Y.  156;  Hawes  v.  Oakland,  104  U.  S.  450 ; 
Porter  v.  Sabin,  149  U.  S.  478 ;  Dan)enport  v.  DowSj 
18  WaU.  626;  U.  S,  v.  U.  P.  B.  Co.,  98  U.  S,  610; 
Smith  V.  Hurd,  12  Mete.  371 ;  Craig  v.  Gregg,  83  Penn. 
St.  19 ;  AH&n  v.  Curtis,  26  Conn,  456 ;  Howe  v.  Barney,  45 
Fed.  Kep.  668  ;  Hirsh  v.  Jones,  56  Fed.  Eep.  137 ;  Dewvng 
V.  Perdicaries,  96  U.  S.  198 ;  Wallace  v.  Bam,k,  89  Tenn. 
630 ;  McMuUen  v.  Bitchie,  64  Fed.  Eep.  262 ;  Wertheim  v. 
Page,  10  Wkly.  Dig.  26 ;  84  N.  Y.  674.) 

William  C.  Be  Witt  for  respondents.  When  a  trustee 
deals  with  himself  he  is  bound  to  explain  his  transactions  to 
the  cestuis  qite  trust  /  and,  it  appearing  that  the  defendants 
Culver  and  Washington,  as  officers  of  the  corporation,  have 
paid  to  themselves,  as  for  a  debt,  at  least  $250,000  out  of  the 
treasury  of  the  corporation ;  have  concealed  the  origin  and 
nature  of  this  debt ;  and,  when  driven  to  explain,  have  made 
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false  statements ;  and  it  further  appearing  that  sncli  officers 
have  been  constantly  in  receipt  of  large  revenues  from  the 
corporation  in  the  character  of  officers  of  another  corporation, 
and  as  part  owners  of  other  properties,  the  right  of  the  plain- 
tiffs to  an  accounting  and  relief  in  equity  is  supported  by  the 
strongest  principles  of  law  and  justice.  (3  Greenl.  on  Ev. 
§  253 ;  Ooioee  v.  Cornell,  75  N.  Y.  100 ;  Crowe  v.  Ballard, 
1  Ves.  221,  n.  2 ;  Gibson  v.  Jeyes,  6  Ves.  278 ;  Montesquieu 
V.  Sandys,  18  Ves.  301,  n. ;  Harris  v.  Temenheere,  15  Ves. 
40 ;  Jones  v.  Thomas,  2  Y.  &  C.  498 ;  Mechond  v.  Girod,  4 
How.  [U.  S.]  553 ;  Butts  v.  Wood,  38  Barb.  189 ;  Ang.  & 
Ames  on  Corp.  [3d  ed.]  268,  260,  304,  305 ;  Robinson  v. 
Smith,  3  Paige,  232;  C.  C.  Co.  v.  Sherman,  30  Barb.  562, 
568 ;  Ogden  v.  Murray,  39  N.  Y.  207 ;  Story's  Eq.  Juris, 
§  466 ;  Hill  on  Trustees,  535  ;  A.  R,  Co.  v.  BlaiTcie,  30  Barb. 
571 ;  Gardner  v.  Ogden,  22  N.  Y.  332 ;  Butts  v.  Wood,  37 
N.  Y.  317.)  It  is  the  case  of  shareholders  claiming  that  they 
have  been  wronged  and  damaged  in  their  individual  interestB 
and  property  by  the  unlawful  acts  of  officers  having  exclusive 
control  of  the  corporation  (in  fact  by  the  corporation  itself), 
and  seeking  equitable  redress.  Such  an  action  has  always  been 
maintainable  in  equity.  .  {Barr  v.  N.  Y.,  L.  E,  &  W,  R.  R, 
Co.,  96  ]sr.  Y.  444;  Dodge  v.  WooUey,  18  How.  [U.  S.]  331, 
341 ;  Leslie  v.  Lorillard,  110  N.  Y.  519 ;  Hawes  v.  Oakland, 
104  U.  S.  450,  460;  Ziegler  v.  Hoagland,  52  Hun,  385; 
Gray  v.  N.  Y.  &  Y.  S.  Co.,  3  Hun,  383 ;  Koehler  v.  B.  R, 
F.  L  Co.,  2  Black,  715  ;  Currier  v.  N.  Y.,  W.  S.  &  B.  R. 
R.  Co.,  35  Hun,  355;  Spelling  on  Priv.  Corp.  §§  613,  616; 
Morawetz  on  Priv.  Corp.  §§  245, 250,  255  ;  Gamble  v.  Q.  C.  W. 
Co.,  52  Hun,  166, 168  ;  Rogers  v.  A.  Works,  52  Ind.  297, 304.) 
In  an  action  in  equity,  brought  against  trustees  occupying  a 
fiduciary  and  confidential  relation  to  the  plaintiffs,  it  is  enough 
if  the  complaint  states  facts  sufficient  to  raise  in  law  a  pre- 
sumption of  fraud  and  wrongdoing  on  the  part  of  the  trustees, 
which  have  caused  loss  and  damage  to  the  plaintiffs.  Where 
fraud  in  law  is  thus  made  apparent,  a  specific  allegation  of 
fraud  by  the  pleader,  which  would  be  at  best  opinionative,  is 
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tinnecessarj.  {Scqfield  v.  Whitdegge,  49  N.  Y.  261 ;  Jiich  v. 
K  T.  a  i&  II.  H.  li.  R.  Co,,  87  N.  Y.  394 ;  Harrington  v. 
Bruce,  84  N.  Y.  103  ;  Pattison  v.  Adams,  7  Hill,  127 ; 
Story's  Eq.  PL  §  29.)  No  demand  upon  the  defendants  or 
upon  the  corporation  that  the  corporation  should  bring  the 
action  in  the  first  instance  was  necessary  in  this  case  because 
it  appears  that  the  corporation  was  exclusively  under  the  con- 
trol of  the  wrongdoers,  and  such  a  demand  would  have  been 
idle  and  absurd.  {Brincherhoff  v.  Bostwick,  88  N.  Y.  52,  59, 
60;  Robinson  v.  Smith,  3  Paige,  230;  Morawetz  on  Priv. 
Corp.  §256;  Code  Civ.  Pro.  §§452,  488,  490.) 

O'Bbien,  J.  While  the  complaint  in  this  action  is  open  to 
criticism  as  lacking  in  that  clearness  and  fullness  of  statement 
essential  to  good  pleading,  yet  we  think  that  the  decision  of 
the  General  Term  overruling  the  defendants'  demurrer  was 
-correct.  When  a  complaint  is  met  by  a  demurrer  on  the 
ground  of  insuflSciency,  the  question  always  is  whether,  assum- 
ing every  fact  alleged  to  be  true,  enough  lias  been  well  stated 
to  constitute  any  cause  of  action  whatever.  The  complaint 
will  be  deenaed  to  be  sufiicient  whenever  the  requisite  allega- 
tions can  be  fairly  gathered  from  all  the  averments,  though 
the  statement  of  them  may  be  argumentative  and  the  pleading 
deficient  in  logical  order  and  in  technical  language.  The 
pleading  will  be  held  to  state  all  facts  that  can  be  implied 
from  the  allegations  by  reasonable  and  fair  intendment,  and 
facts  so  impliedly  averred  are  traversable  in  the  same  manner 
as  though  directly  stated.  {Zahrishie  v.  Sinith,  13  N.  Y.  330 ; 
Marie  v.  Garrison,  83  id.  14,  23  ;  Sanders  v.  Soutter,  126  id. 
193.) 

The  complaint  in  this  case  was  not,  we  think,  so  deficient  in 
the  statement  of  facts  as  to  warrant  the  defendants  in  assail- 
ing it  by  demurrer. 

The  defendants  own  a  very  large  majority  of  the  stock  of 
the  railroad  which  is  joined  with  them  as  defendant,  and  they 
are  its  trustees,  and  practically,  by  reason  of  their  ownership 
of  nearly  all  the  stock,  the  sole  directors  and  managers.     The 
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plaintiffs  own  a  small  amount  of  the  stock  and  some  of  the 
bonds  of  the  road,  and  to  the  extent  of  their  holdings  are 
interested  in  the  management  of  the  property.  They  bring 
this  action  as  such  stockholders  against  the  defendants  as 
directors  and  ask  the  court  to  adjudge  that  the  defendants 
account  to  them  or  to  the  corporation  concerning  certain  trans- 
actions in  regard  to  the  management  of  the  affairs  of  the 
corporation  which  are  stated  in  the  complaint.  It  is  the  suffi- 
ciency of  thiese  allegations  as  the  basis  of  an  action  that  is 
challenged  by  the  demurrer.  The  complaint  contains  proper 
allegations  to  warrant  the  plaintiffs  as^^tockholders  in  bringing 
the  action,  instead  of  the  corporation  itself,  and  there  is  no 
difficulty  on  that  ground,  if  the  allegations  are  otherwise 
sufficient.  Where  the  corporation  is  exclusively  under  the 
control  of  the  trustees  and  officers  whose  acts  and  manage-, 
ment  are  questioned  a  demand  that  the  corporation  bring  the 
action  would  be  idle  and  fruitless  and  in  such  cases  equity 
permits  the  stockholder  to  bring  the  action  in  his  own  name. 
iBrincJcerhoff  V,  Bostwick^  88  N.  Y.  52 ;  Ilawes  v.  Oakland^ 
104  U.  S.  450 ;  Leslie  v.  Lorillard,  110  N.  Y.  519.) 

There  are,  we  think,  at  least  two  facts  stated  in  the  com- 
plaint, or  which  are  fairly  to  be  gathered  or  implied  from  the 
allegations,  which  are  sufficient  to  require  the  defendants  to 
answer :  (1)  It  is  alleged  in  substance  that  the  defendants,  as 
officers  and  trustees  of  the  defendant  railroad,  took  from 
themselves,  as  trustees  and  officers  of  another  railroad,  a  lease 
of  the  latter,  which  they  practically  owned  and  managed,  to 
the  defendant  corporation  at  an  exorbitant  rent,  which 
arrangement  has  the  effect  to  unlawfully  deplete  the  funds 
and  earnings  of  the  defendant  corporation  and  to  injure  the 
plaintiffs  as  stockholders  therein.  (2)  It  is  also  averred  in 
substance  that  the  defendants,  as  officers  and  trustees  of  the 
defendant  railroad,  have  taken  from  its  treasury  large  sums  of 
money  and  paid  the  same  to  themselves  as  individuals  on 
account  of  alleged  loans  or  advances  made  by  them  to  the 
corporation  of  which  the  plaintiffs  are  stockholders.  That 
they  have  concealed  the  origin  and  nature  of  this  debt  from 
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the  plaintifis,  and  have  made  false  statements  in  regard  to  the 
same. 

When  a  trustee  or  the  officer  or  director  of  a  corporation 
deals  with  himself  as  an  individual,  or  in  the  character  of 
trustee,  director  or  officer  of  another  corporation,  with  respect 
to  the  funds,  securities  or  property  of  the  corporation,  th» 
transaction  is  at  least  open  to  question  by  the  corporation,  or^ 
in  a  proper  case,  by  its  stockholders,  and  the  trustee  is  bound 
to  explain  the  transaction  and  show  that  the  same  was  fair  and 
that  no  undue  advantage  has  been  taken  by  him  of  his  posi- 
tion for  his  own  advantage  or  the  advantage  of  some  other 
corporation  in  which  he  has  an  interest. 

When  it  can  fairly  be  gathered  from  all  the  allegations  of 
a  complaint  that  the  officers  and  directors  of  a  corporation 
have  made  use  of  relations  of  trust  and  confidence  in  order  to 
secure  or  promote  some  selfish  interest,  enough  is  then  averred 
to  set  a  court  of  equity  in  motion  and  to  require  an  answer 
from  the  defendants  in  regard  to  the  facts.  When  it  appears 
that  the  trustee  or  officer  has  violated  the  moral  obligation  to 
refrain  from  placing  himself  in  relations  which  ordinarily  pro- 
auce  a  conflict  between  self-interest  and  integrity,  there  is  in  , 
equity  a  presumption  against  the  transaction,  which  he  is 
required  to  explain.  {Cawee  v.  Cornell^  75  N".  Y.  100; 
Crowe  V.  Ballard^  1  Vesey,  221,  note  2 ;  Gibson  v.  Jeyea^ 
6  id.  278 ;  Michoud  v.  Girod,  4  How.  [U.  S.]  553 ;  Butts  v. 
Wood,  37  N.  Y.  317;  Ogden  v.  Murray,  39  id.  207;  Gard- 
ner  v.  Ogden,  22  id.  332.) 

Parties  holding  relations  of  trust  and  confidence  towards 
others,  such  as  these  defendants  occupy  towards  the  plaintiffs, 
cannot  ordinarily  afford  to  admit,  by  a  demurrer,  charges, 
though  quite  indefinite  and  uncertain,  that  they  have  made 
profit  for  themselves  by  means  of  transactions  such  as  are 
fairly  to  be  gathered  from  the  averments  of  the  complaint. 

It  is  also  urged  that  since  the  complaint  shows  upon  its 
face  that  the  transactions  stated  were  had  many  years  ago,  the 
plaintiffs  are  chargeable  with  such  laches,  and  their  cause  of 
action,  if  any,  is  so  stale  that  equity  will  decline  to  interfere. 
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The  answer  to  this  point  is,  that  if  the  claim  or  cause  of  action 
is  barred  by  lapse  of  time,  that  defense  must  be  presented  by 
answer,  and  the  mere  fact  that  it  is  old  is  not  an  objection 
that  can  ordinarily  be  presented  by  demurrer.  {Zibly  v.  F. 
Z,  (&  T.  Co,,  139  N.  Y.  461.) 

The  order  of  the  General  Term  overruling  the  demurrer 
should  be  affirmed,  with  costs,  with  leave  to  the  defendants  to 
answer  within  twenty  days  from  service  of  the  order,  upon 
payment  of  costs. 

All  concur. 

Ordered  accordingly. 
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161    62         Betsey  Sully,  Respondent,  v.  Henry  Schmitt,  Appellant. 

1.  Landlord  and  Tenant  —  Eviction.  A  physical  eviction  is  not 
necessary  to  exonerate  the  tenant  from  payment  of  rent;  but  such  exonera- 
tion follows  when  the  landlord's  acts,  though  not  amounting  to  a  physical 
expulsion,  are,  nevertheless,  of  so  pronounced  and  offensive  a  character  as 
to  create  a  nuisance,  which,  by  preventing  the  reasonable  use  by  the  tenant 
of  the  premises,  affects  directly  the  consideration  of  the  contract  between 
them. 

2.  Constructive  EVICTION.  The  facts  —  that  the  tenant  of  a  ground 
Toom  in  a  building,  without  a  previous  opportunity  for  examination,  dis- 
covered, after  the  execution  of  his  lease  and  taking  possession,  an  open 
sewer  under  the  leased  premises,  into  which  offensive  matter  dropped  from 
closets  in  the  adjacent  portion  of  the  building,  which  was  occupied  as  a 
hotel  by  his  landlord;  that  this  sewer  was  insufficient  to  carry  off  the 
deposit;  that  the  tenant  endeavored  to  remedy  the  offense  by  cleaning  out 
the  sewer  from  time  to  time;  that  the  landlord  not  merely  made  no  change 
in  the  construction  of  the  sewer,  but  continued  to  maintain  it  in  an  offen- 
■sive  condition  by  suffering  it  to  be  re-fllled  from  the  adjacent  premises  as 
often  as  the  tenant  cleaned  it;  and  that  from  this  open  sewer  came  a  stench 
which  was  a  nuisance  and  disagreeable  and  which  rendered  the  occupation 
of  the  leased  premises  dangerous  to  life  —  suffice  to  constitute  an  eviction 
at  law,  warranting  an  abandonment  of  the  premises  and  working  an  exon- 
eration from  payment  of  rent  thereafter. 

3.  Lease  —  Covenants.  Covenants  in  a  lease,  on  the  part  of  the  tenant, 
to  maintain  the  leased  premises  in  good  repair  and  in  a  cleanly  condition, 
do  not  extend  to  a  nuisance  created  by  a  stench  from  sewage  arising  upon 
the  landlord's  adjacent  premises  and  because  of  the  landlord's  neglect. 

4.  Landlord  and  Tenant  —  Abandonment.  The  defense  of  aban- 
donment and  surrender  of  the  premises,  upon  the  ground  that  they  were 
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untenantable  and  dangerous  to  life  and  health,  ititerposed  in  an  action  for 
rent  is  nu&de  out  by  evidence  that,  during  the  tenant's  occupation,  his 
landlord  was  guilty  of  affirmative  acts,  which  caused  a  nuisance,  of  a 
Datare  dangerous  to  life  or  health  and  against  which  the  tenant  was  reme- 
diless by  the  performance  of  any  acts  called  for  by  his  own  covenants; 
and  it  is  not  necessary  that  the  tenant  should  have  been  induced  to  enter 
into  the  lease  by  the  misrepresentation  or  fraud  of  the  landlord. 

5.  Easement  in  Seweb.  Although  a  landlord  may  have  a  right,  in  the 
natore  of  an  easement,  to  continue  the  use  of  a  sewer  running  ftom  prem- 
ises occupied  by  him  to  and  under  adjacent  premises  leased  by  him  to 
another,  this  right  does  not  permit  him,  by  an  abuse  of  it,  to  so  Injuriously 
affect  the  tenant's  possession  as  to  make  it  impossible  or  unsafe  for  the 
tenant  to  continue  in  occupation. 

(Argued  October  8,  1895;  decided  October  15,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Superior  Court  of  the  city  of  Buffalo,  entered  upon  an  order 
made  December  28,  1891,  which  directed  judgment  for  plain- 
tiff upon  a  verdict  directed  at  a  Trial  Term  on  exceptions 
ordered  to  be  heard  in  the  first  instance  at  General  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Seward  A.  Simons  for  appellant.  The  exclusion  of  the 
evidence  that  the  demised  premises  became  untenantable  and 
dangerous  for  occupancy  by  reason  of  the  use  made  by  the 
plaintifE  of  the  open  sewer  was  improper,  and  the  exception 
was  well  taken.  {Dyett  v.  Pendleton^  8  Cow.  728 ;  Edgerton 
V.  Page,  20  N.  Y.  281 ;  TaUman  v.  Murphy,  120  N.  Y.  345 ; 
H,  Z.  ln%.  Co.  V.  Sherman,  46  N.  Y.  370,  372;  Boreel  v. 
Lawton,  90  N".  Y.  297  ;  Cmorie  v.  Goodman,  9  C.  &  P.  378 ; 
Collins  V.  P arrow,  1  Mood.  &  Rob.  112 ;  Kirkham  v.  Jervis, 
7  Dowl.  678 ;  Smith  v.  MarUe,  11  M.  i&  W,  5 ;  W,  S.  S. 
Bank  V.  Newton,  57  How.  Pr.  152 ;  76  N.  Y.  616 ;  Rogers  v. 
Ostrom,  35  Barb.  523 ;  McAdam  on  Landl.  &  Ten.  478,  479 ; 
Bohan  V,  G,  Z.  Co.,  122  N.  Y.  18 ;  Mack  v.  Patchen,  42  N. 
T.  169 ;  Tone  v.  Brace,  11  Paige,  556 ;  People  ex  rel,  v. 
Gedney,  10  Hun,  151 ;  Christopher  v.  Austin,  11  N.  Y.  216.) 
The  refusal  of  the  court  to  allow  the  defendant  to  go  to  the 
jiiiy  on  the  question  of  a  valid  surrender  of  the  demised  prem- 
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ises  was  improper,  and  the  exception  was  well  taken.  {Edger- 
ton  V.  Page^  20  N.  Y.  284.)  The  direction  by  the  court  of  a 
verdict  in  favor  of  the  plaintiff  for  the  amount  of  rent  claimed 
was  improper,  and  the  exception  was  well  taken,  (2  N.  T. 
Supp.  153  ;  Sully  v.  Schmitt^  11  K  T.  Supp.  694.) 

Adelhert  Moot  for  respondent.  The  pleadings,  the  undis- 
puted facts,  and  the  provisions  of  the  written  lease  compelled 
the  court  to  sustain  the  objections  of  the  plaintiff  to  the  pro- 
posed defense  which  the  defendant  offered  to  establish  ;  and, 
as  no  other  defense  was  established,  the  court  properly 
directed  a  verdict  for  tlie  plaintiff.  {Long  v.  Warren^  68  N. 
Y.  426;  FrcmkUn  v.  Brown,  118  K  Y.  110;  Edwards  y. 
McLean,  122  IST.  Y.  302 ;  Daly  v.  Wise,  132  Jf.  Y.  306 ; 
Laws  of  1860,  chap.  345 ;  4  E.  S.  [8th  ed.]  2459  ;  Suydam  v. 
Jachso7i,  54  N.  Y.  450 ;  Butler  v.  Kidder,  87  N.  Y.  99 ; 
Lockrow  V.  Ilorgan,  58  N.  Y.  635  ;  Gilhooley  v.  WashingtoTiy 
4  N.  Y.  217 ;  Ahearn  v.  SteeU,  115  N.  Y.  209 ;  WUson  v. 
Been,  74  K  Y.  531 ;  Eighmie  v.  Taylor,  98  N.  Y.  288.) 
The  premises  leased  by  defendant  being  part  of  the  Fillmore 
Hojtel,  which  was  being  used  in  the  same  way  by  the  plaintiff 
when  the  lease  was  made,  the  plaintiff  had  a  right  in  the 
nature  of  an  easement  to  continue  this  use ;  and  the  defend- 
ant was  bound  by  his  lease  to  permit  this  sewer  to  be  so  used, 
and  to  keep  this  sewer  in  a  cleanly  and  healthful  condition. 
(Washb.  on  Ease.  [1st  ed.]  §§  25,  208 ;  Py&r  v.  Carter,  1  H. 
&  N.  916 ;  Watts  v.  EeUoii,  L.  R.  [6  Ch.]  166,  171 ;  Lamjh 
Tnam,  v.  Milks,  21  N.  Y.  505 ;  Simmons  v.  Cloonan,  81  X. 
Y.  557;  Huntington  v.  Asher,  96  N.  Y.  604;  Doyle  v. 
Lord,  64  N.  Y.  432  ;  Sully  v.  Schmitt,  31  N.  Y.  S,  R.  443  ; 
33  N".  Y.  S.  R.  873.)  There  was  no  surrender  of  possession 
of  these  premises ;  hence,  the  defendant  remains  liable  for  rent 
to  the  plaintiff.  {Johnson  v.  Oppenheim,  55  N.  Y.  280; 
Smith  V.  Kerr,  108  N.  Y.  31.) 

Gray,  J.  This  was  an  action  to  recover  rent  due  to  the 
plaintiff  by  the  terms  of  a  written  lease  made  between  her 
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and  the  defendant,  and  the  defense  was  that  the  premises  were 
untenantable  and  dangerous  to  Ufe  and  health  and  that 
defendant  had  abandoned  them  and  had  surrendered  the  same 
to  the  plaintiff. 

After  the  plaintiff  had  proved  the  making  of  the  lease  and 
an  occnpation  and  a  payment  of  the  stipulated  rent  for  two 
years  of  the  term  by  the  defendant,  the  latter  undertook  to 
prove  that,  after  the  execution  of  the  lease  and  after  he  went 
into  possession,  he  discovered  the  presence  of  an  open  sewer 
under  the  leased  premises,  which  was  filled  with  filth  and  dirt 
from  the  plaintiff's  hotel,  of  which  his  premises  were  a  por- 
tion ;  that  the  sewer  was  insufficient  in  size  to  carry  away  the 
deposit  from  the  hotel  closets;  that  the  hotel  sewer,  instead 
of  being  connected  with  this  open  sewer,  simply  dropped 
its  contents  into  it ;  that  the  plaintiff  continued  to  use  her 
sewer  in  this  way  during  the  time  of  his  occupation,  and  no 
change  was  made  in  its  construction ;  that  he,  from  time  to 
time,  cleaned  out  the  sewer  under  his  premises,  but  it  was 
immediately  refilled  by  the  use  made  by  plaintiff  of  her  ad  ja- 
eent  premises  ;  that  from  this  open  sewer  came  a  stench,  which 
was  a  nuisance  and  disagreeable  and  which  rendered  the  occu- 
pancy of  the  premises  by  the  defendant  dangerous  to  life. 
Evidence  of  these  facts  was  excluded  by  the  trial  court,  upon 
the  plaintiff's  objection ;  as  was,  also,  evidence  to  show  vari- 
oufl  other  facts,  namely  :  that  the  plaintiff  represented  to  the 
defendant,  before  he  took  possession,  that  there  was  no  cellar 
underneath  the  leased  premises ;  that  there  was  no  opportu- 
nity for  the  examination  of  the  premises  before  the  execution 
of  the  lease  and  that  the  defendant  had  no  knowledge  of  their 
condition  before,  or  at  the  time,  when  he  entered  into  posses- 
sion. There  was  conflicting  evidence  upon  the  subject  of 
whether  the  plaintiff  had  accepted  a  surrender  of  the  leased 
premises  from  the  defendant  and  the  defendant  asked  to  go  to 
the  jury  upon  the  proposition  that  there  had  been  such  a  sur- 
render and  an  acceptance ;  but  the  request  was  denied  and 
the  defendant  excepted.  A  verdict  was  directed  for  the 
plaintiff. 
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The  lease  was  for  a  term  of  three  years  and  described  a 
front  room  on  the  ground  floor  of  the  Fillmore  House,  in  the 
city  of  Buffalo,  which  had  formerly  been  the  dining  room  of 
that  hotel.  It  contained  among  other  provisions,  unimportant 
to  be  mentioned,  the  agreements  of  the  lessee  to  keep  the 
premises  in  good  repair ;  to  prevent  them  from  being  injured 
by  tire  or  otherwise  and  to  keep  "  the  premises  hereby  leased 
*  *  *  in  a  cleanly  and  healthful  condition."  It  wa^  shown 
that  the  premises  were  leased  for  a  bar  room.  They  consisted 
of  one  room,  with  no  windows  or  openings,  except  a  door 
opening  upon  the  street.  The  floor  covered  the  entire  rooni, 
with  no  aperture,  or  access,  to  a  cellar  beneath.  Some  four 
months  after  the  defendant  took  possession,  he  was  allowed  to 
make  use  of  the  space  underneath  the  floor,  for  the  purpose 
of  storing  liquors  and  jugs,  and  then  first  became  acquainted 
with  its  nature  and  condition. 

The  case  presented  seems  to  be  one  as  to  which  there  should 
be  no  doubt  with  respect  to  the  propriety  of  permitting  the 
defendant  to  prove  the  facts  set  up  in  his  defense  and  con- 
tained in  his  offer  of  proof.  If  the  evidence,  which  he  was 
not  allowed  to  give,  should  establish  the  existence  of  such  a 
state  of  things,  as  was  set  forth  in  the  answer  and  the  offer^ 
and  the  abortiveness  of  his  efforts  Lo  remedy  it,  through  the 
continuance  of  acts  by  his  landlord  which  rendered  it  possible, 
there  was  an  eviction  at  law,  which  warranted  the  abandon- 
ment of  the  premises  and  exonerated  the  tenant  from  the  pay- 
ment of  rent  thereafter.  There  was  neither  any  express,  nor 
any  implied  warranty  that  the  premises  were  tit  for  habitation 
when  leased,  or  for  auy  purpose  for  which  leased  ;  but  the 
landlord  could  not  be  instrumental  in  rendering  them  unin- 
habitable and  hold  his  tenant  to  his  agreement  to  pay- 
rent.  If  they  became  untenantable  through  her  default  and 
wrongful  acts,  then  she  did  that  which  obstructed  their  bene- 
ficial enjoyment  and  justified  the  tenant  in  abandoning  them. 
It  is  a  long  established  and  perfectly  familiar  rule  that  a 
physical  eviction  is  not  necessary  to  exonerate  the  tenant  from 
the  payment  of  rent.    The  landlord's  acts,  though  not  am'ount- 
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ing  to  a  physical  expulsion,  may,  nevertheless,  be  of  so  pro- 
nonneed  and  oflEensive  a  character  as  to  create  a  nuisance ;, 
which,  by  preventing  the  reasonable  use  by  the  tenant  of  the 
premises,  would  affect  directly  the  consideration  of  the  con- 
tract between  them.  {Dyett  v.  Pendleton^  8  Cowen,  727  y 
Edgerton  v.  Page^  20  N.  Y.  281 ;  Boreel  v.  Lawton^  90  id. 
293.)  Applying  the  rule  to  the  present  case,  if  the  plaintiff's 
evidence  had  been  received  it  would  have  shown,  or  tended  ta 
show,  that  when  he  discovered  the  state  of  things  underneath 
his  room  and  endeavored  to  remedy  it  by  cleaning  out  the 
sewer,  the  landlord  not  only  made  no  change  in  its  construc- 
tion, but  continued  to  maintain  it  in  a  disagreeable  and,  pos- 
sibly dangerous,  certainly  offensive,  condition,  by  suffering 
the  contents  of  her  hotel  sewer  to  flow  into  and  re-iill  the 
open  sewer  as  often  as  the  tenant  would  clean  it.  The  neglect 
of  the  landlord  would  seem  to  be  monstrous  and  to  amount  to 
the  creation  and  continuance  of  a  nuisance  upon  the  adjacent 
premises.  Certainly  it  would  be  for  the  jury  to  say  whether 
the  evidence  made  out  such  a  state  of  facts  as  exhibited  the 
landlord  in  the  attitude  of  continuing  in  the  performance  of 
acts,  which  amounted  to  the  maintenance  of  a  nuisance  and 
through  which  her  tenant's  premises  were  rendered  unfit  for 
reasonable  use  and  occupation. 

The  tenant's  covenants  in  the  lease  obligated  him  with 
respect  to  the  maintenance  of  his  own  premises  in  good  repair 
and  in  a  cleanly  condition  ;  but  the  nuisance  from  the  stench 
arose  upon  the  landlord's  property  and  because  of  her  repeated 
neglect.  The  tenant's  covenants  did  not  bear  upon  such  a 
condition  of  things  and  went  no  further  than  to  oblige  him  to 
do  what  lay  in  his  power  towards  keeping  his  premises  in 
good  repair  and  in  a  cleanly  state. 

The  verdict  would  turn  upon  the  question,  whether  the 
defendant  had  neglected  anything  which  he  was  able  and 
might  reasonably  be  required  to  do  under  his  lease  and,  if  he 
was  not  at  fault,  whether  the  premises,  through  the  wrongful 
acts  of  the  landlord,  were  rendered  unfit  for  occupation  ;  in 
consequence  of  which  the  tenant  was  justified  in  abandoning 
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and  did,  in  fact,  abandon  their  possession.  It  was  not  neces- 
sary that  the  defendant  should  have  been  induced  to  enter 
into  the  lease  by  the  misrepresentation  or  fraud  of  the  plain- 
tiff. If  he  was  able  to  show  that,  during  his  occupation,  his 
landlord  was  guilty  of  aflBrmative  acts,  which  caused  a  nui- 
sance, of  a  nature  dangerous  to  life  or  health  and  against 
which  the  tenant  was  remediless  by  the  performance  of  any 
acts  called  for  by  his  own  covenants,  the  evidence  should  have 
been  received. 

It  is  argued  for  the  respondent  that  she  has  a  right,  in  the 
nature  of  an  easement,  to  continue  the  use  of  the  sewer. 
"While  that  is  true  as  a  general  proposition,  as  applied  to  the 
facts  of  this  case  it  fails  as  a  defense,  if  the  use  made  of  it 
amounted  to  an  abuse  of  the  right  and  so  injuriously  affected 
the  tenant's  possession  as  to  make  it  impossible,  or  unsafe,  for 
the  latter  to  continue  in  occupation.  The  point  is,  not  that 
the  landlord  did  not  have  the  right  to  make  use  of  this  sewer 
for  his  house ;  but  that  by  its  defective  construction  it  became 
a  source  of  offense  and  possible  danger,  and  the  efforts  which 
the  tenant  made  to  keep  it  in  clean  and  reasonably  fit  condi- 
tion were  nullified  by  the  refusal  of  the  landlord  to  remedy 
the  defects  in  construction ;  the  result  whereof  was  that  the 
stench  and  offense  were  constantly  renewed  by  the  Tetilling 
of  the  sewer  with  the  filth  and  waste  from  the  hotel. 

Upon  the  question,  also,  of  whether  the  plaintiff  had 
accepted  the  defendant's  surrender  of  possession,  there  was 
evidence  given  by  the  latter  which,  if  believed  by  the  jury, 
would  have  supported  a  verdict  to  that  effect. 

For  the  errors  adverted  to  there  should  be  &  reversal  of  the 
judgment  below  and  a  new  trial  ordered ;  with  costs  to  abide 
the  event. 

All  concur. 

Judgment  reversed. 
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John  Hennessey,  Respondent,  v.  Mabtin  Paulsen  et  al., 
Appellants. 

i.  Ejectment  —  Parties.  While  the  plaintiff  in  an  action  of  ejectment 
may,  he  is  not  obliged  to  join  as  parties  defendant  all  those  who  may  be 
ocenpants  of  the  premises  described.  The  words  of  the  Code  of  Civil 
Procedure  (§  1502),  '*  the  occupant  thereof"  may  be  read  as  meaning  an 
occupant,  and  not  all  the  occupants. 

2l  Demurrer.  In  an  action  of  ejectment  the  answer  alleged  a  defect 
of  parties  defendant,  in  that  one  M.  "  was  and  now  is  an  occupant  of  a 
part  of  the  premises"  as  a  tenant  of  one  D.,  "who  was  and  still  is  the 
legal  owner  and  in  possession  of  the  whole  of  said  premises,  and  neither  of 
said  persons  has  been  made  party  defendant  herein."  Held,  that  a 
demurrer  to  this  defense  should  have  been  sustained. 

Reported  below,  12  Misc.  Rep.  384. 

(Argued  October  7,  1895;  decided  October  15,  1895.) 

Appeal  from  an  interlocutory  judgment  of  the  General 
Term  of  the  Superior  Court  of  the  city  of  New  York,  entered 
upon  an  order  made  May  13, 1895,  which  reversed  a  judgment 
of  the  Special  Term  overruling  plaintiffs  demurrer  to  the 
answer  herein. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Chwrle%  C.  Scmders  for  appellants.  The  defense  demurred 
to  by  plaintiff  positively  asserts  that  there  is  a  defect  of 
parties  defendant,  gives  the  names  of  the  parties  who  should 
have  been  joined  as  defendants,  and  states  they  are  in  the 
occupation  and  possession  of  the  premises  described  in  the 
complaint.  The  demurrer  was  improperly  sustained.  {Pros- 
per V.  MaUhiesaeUy  26  Hun,  527 ;  Code  Civ.  Pro.  §  1502 ; 
Martin  v.  Hector^  101  N.  Y.  77 ;  Finnegan  v.  CarraKer^  47 
N.  Y.  493.)  All  occupants  of  land  must  be  made  parties  to 
an  action  of  ejectment.  (Code  Civ.  Pro.  §§  1502,  1511, 1516, 
1518;  Sisson  v.  Cumminga^  106  N.  Y.  57;  Bradt  v.  Churchy 
110  K  Y.  537-542 ;  CUsson  v.  Baldwin,  129  K  Y.  183- 
186 ;  Bdfyy  v.  N.  T.  O.  cfe  //.  B.  B.  B.  Co.,  142  N.  Y.  182; 
Taylor  v.  Crcme,  15  How.  Pr.  358  ;  Finnegan  v.  CarraK&r, 
47  N.  Y.  493 ;  SUwart  v.  ParUr,  68  N.  Y.  455.) 
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John  TowTishend  for  respondent.  It  appears  on  the  face 
of  the  Code  that  it  is  not  in  every  case  permissible  to  sue  all 
the  occupants  in  one  action,  and  it  follows  that  in  some  cases 
it  is  permissible  to  sue  some  only  of  the  occupants.  (Code 
Civ.  Pro.  §§  1516,  1517.)  The  law  prescribes  that,  if  the 
premises  are  occupied,  the  occupant  must  be  made  defendant. 
Though  the  plaintiflE  may  in  one  action,  except  as  provided  in 
the  Code,  section  1516,  sue  all  the  occupants,  he  need  not.  The 
words  "  the  occupant "  seem  to  mean  an  occupant,  and  cannot 
mean  all  the  occupants.  (2  R.  S.  304,  §  4.)  A  plea  of  defect 
of  parties  is  the  substitute  for  a  plea  in  abatement,  and  it  was 
a  rule  of  such  pleas  that  they  must  give  plaintifi  a  better  writ. 
In  the  present  instance  this  defense  fails  to  show  that  plaintiflE 
could  maintain  an  action  against  Mulhall  and  Duffy,  because 
it  does  not  show  that  their  occupancy  is  an  unlawful  one 
as  against  plaintiff.  (Stephens  on  Pleading  [6th  Am.  ed.], 
431,  432.) 

Gray,  J.  This  action  was  for  ejectment  on  a  tax  lease  and 
the  complaint  is,  in  our  judgment,  sufficient.  The  answer,  as 
a  separate  defense,  alleges,  "  that  there  is  a  defect  of  parties 
defendant  herein,  in  that  at  the  time  of  the  commencement 
of  this  action  one  John  Mulhall  was,  and  now  is,  an  occupant 
of  a  part  of  the  premises  described  in  the  complaint,  as  a 
tenant  of  one  Rachel  Duffy,  who  was,  and  still  is,  the  legal 
owner  and  in  possession  of  the  whole  of  said  premises,  and 
neither  of  said  persons  has  been  made  party  defendant  herein." 
To  that  defense  the  plaintiff  demurred  as  being  insufficient  in 
law  and  his  demurrer  was  overruled  at  the  Special  Term. 
Upon  appeal  the  General  Term  reversed  the  decision  of  the 
Special  Term  and  sustained  the  demurrer. 

Tliat  such  a  defense  is  insufficient  in  law  cannot  be  doubted. 
So  far  as  the  facts  are  therein  alleged,  it  does  not  appear  tliat 
Mulhall,  however  an  occupant  of  a  part  of  the  premises,  holds 
adversely  to  the  plaintiff  and  it  may  well  be,  for  all  that 
appears,  that  he  acknowledges  the  rights  of  the  plaintiff. 
Though  Rachel  Duffy  may  be  the  legal  owner  and  in  posses- 
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sion  of  the  whole  of  the  premises,  that  allegation  is  not 
equivalent  to  an  allegation  that  she  is  in  occupation  thereof 
and  her  ownership  and  possession  may  be  in  subordination  to 
plaintiffs  title ;  as  MulhalPs  occupation  of  the  premises  may 
be  without  any  hostility  to  the  claim  of  the  plaintiff  under 
his  tax  lease. 

Passing  over  what  seems  to  be  defective  in  the  allegations- 
constituting  this  defense  in  the  answer  to  the  complaint,  the^ 
question  arises  whether  the  plaintiff  in  ejectment  is  obliged 
to  make  all  those  who  may  be  occupants  of  the  premise* 
descril>ed  parties  defendant.  Section  1502  of  the  Code  of 
Civil  Procedure  provides  that,  "  if  the  property  is  actually 
occupied,  the  occupant  thereof  must  be  made  defendant  in 
the  action."  That  language  is  hardly  open  to  the  reading  that 
all  the  occupants  must  be  sued  in  one  action.  Undoubtedly 
the  plaintiff  may  make  every  occupant  a  defendant  in  his 
action ;  but  I  do  not  think  that  he  is  obliged  to  do  so  by  the 
Code.  We  may  read  the  words  in  section  1502,  "  the  occu- 
pant thereof,"  as  meaning  an  occupant  and  not  all  the  occu- 
pants. It  is  difficult  to  perceive  any  good  reason  for  permit- 
ting these  defendants  to  object  to  the  non-joinder  of  another 
defendant,  when  such  joinder  could  in  no  teise  benefit  them 
nor  be  necessary  for  the  determination  of  their  rights.  We 
can  see  how  Mulhall  as  an  omitted  party  might  claim  the 
right  to  be  made  a  party  to  the  action,  if  he  deemed  his  inter- 
est in  the  real  property  to  be  imperilled  ;  but  how  the  defend- 
ants, who  are  alleged  to  be  wrongdoers  with  respect  to  the 
plaintiff's  property  rights,  have  any  interest  which  the  law 
will  recognize,  in  having  another  or  other  wrongdoers  joined 
with  them  as  defendants,  we  do  not  perceive. 

In  whatever  light  we  look  at  the  nature  of  this  defense, 
which  the  defendants  have  interposed  to  the  complaint,  we 
think  it  insufficient  in  law  and,  therefore,  we  agree  with  the 
General  Term  below  that  the  demurrer  should  have  been  sus- 
tained and  their  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
38 
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Adolfo  Casola,  Respondent,  v.  Francisco  Vasquez,  Appel- 
lant, Impleaded  with  Julius  A.  Kuoelmann. 

1.  Attachment.  To  authorize  an  attachment  under  the  Code  of  Civil 
Procedure  (§  636,  sub.  2)  there  must  be  actual  or  intended  fraud. 

2.  Intent  to  Defraud.  The  payment  of  an  honest  debt,  by  a  limited 
partnership,  while  insolvent,  in  violation  of  the  statute  of  another  state 
under  which  it  was  organized,  making  such  a  transfer  void  as  to  creditors, 
does  not  show  that  the  debtor  has  "  assigned,  disposed  of.  or  secreted  his 
property ''  with  intent  to  defraud  his  creditors,  and  an  attacliment  based 
upon  such  transfer  should  be  vacated. 

Casola  V.  Vasquez  (86  Hun,  814),  reversed. 

(Argued  October  7,  1895;  decided  October  15,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  April  1,  1895, 
which  aflSrmed  an  order  of  the  Special  Term  entered  Decem- 
ber 3, 1894,  denying  defendant's  motion  to  vacate  a  warrant 
of  attachment. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

WUUam  H.  Blynnyer  and  Jones  cfe  Govin  for  appellant. 
There  was  no  fraudulent  transfer  of  the  property  of  Kugel- 
mann  &  Co.  within  the  meaning  of  the  Code  of  Civil  Pro- 
cedure, and  the  attachment  should  be  vacated.  (Code  Civ.  Pro. 
§  636.)  Vasquez,  the  pretended  special  partner,  is  simply  to 
be  regarded  as  a  general  partner,  and  as  such  has  incurred  no 
special  liability  by  assenting  to  the  act  of  the  managing  part- 
ner in  preferring  the  creditor,  F.  Vasquez  &  Sons,  as  a  part- 
nership can  prefer  a  creditor  by  paying  a  debt  even  when  that 
partnership  is  insolvent.  {Smith  v.  Wise^  132  N.  Y.  172; 
a.  W,  Co.  V.  Fielding,  101  N.  Y.  508 ;  Seyvtour  v.  Wilson, 
19  N.  Y.  417,  421 ;  Murphy  v.  JSriffffs,  89  K  Y.  446 ;  8 
Am.  &  Eng.  Ency.  of  Law,  768.) 

Zouis  Marshall  and  Charles  TT.  Bermett  for  respondent. 
There  was  a  fraudulent  transfer  of  the  property  of  Kugelmann 
&  Co.  within  the  meaning  of  section  636  of  the  Code,  espe- 
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cially  in  view  of  the  statutes  of  Maryland  relating  to  limited 
partnerships.  (Laws  of  Maryland,  art.  73,  §§  15-17;  Zine- 
weave?'  v.  Slagle^  64  Md.  465  ;  Van  AUtyne  v.  Cook^  25  N. 
T.  489.)  The  ckiin  made  by  the  defendant,  that  the  aflSdavits 
do  not  show  that  the  cause  of  action  upon  which  the  plaintiff 
seeks  to  recover  is  one  of  those  specified  in  section  635  of  the 
Code  of  Civil  Procedure,  is  untenable.  {Ilena  v.  He%%^  117 
X.  Y.  306 ;  iiharp  v.  Ilutchiroson,  100  N.  Y.  533  ;  Bell  v. 
Merrijield,  109  N.  Y.  208 ;  I.  N.  Bank  v.  Hvher,  75  Hun, 
80 ;  Crater  v.  Bininaer^  45  N.  Y.  545  ;  Middleton  v.  Twonv- 
Uy,  125  N.  Y.  624 ;  CoU  v.  Reynolds,  18  X.  Y.  74  ;  Howard 
V.  Fra/nce,  43  N.  Y.  493  ;  Bank  of  North  ATuerica  v.  Dehi- 
jield,  126  N.  Y.  410 ;  F.  N.  Bank  v.  Wood,  128  N.  Y.  35.) 

Andrews,  Ch.  J.  The  application  for  the  warrant  of 
attachment  was  based  on  the  ground  that  the  defendants  ^'  had 
assigned,  disposed  of,  or  secreted  their  property  with  intent 
to  defraud  their  creditors."  The  affidavits  wholly  failed  to 
establish  a  case  within  this  clause  of  the  statute.  They  show 
simply  that  the  firm  of  Kugelmann  &  Co.,  in  violation  of  the 
Maryland  statute  regulating  the  formation  of  limited  partner- 
ships, being  insolvent,  sold  and  transferred  to  the  defendant, 
Francisco  Vasquez,  or  to  the  firm  of  Francisco  Vasquez  & 
Sons,  effects  of  tlie  firm  in  payment  of  a  valid  debt  owing  by 
the  firm  to  Vasquez  or  Vasquez  &  Sons,  with  intent  to  give 
a  preference  to  such  creditor  or  firm.  The  hona  fides  of  the 
debt  is  not  questioned,  nor  is  it  claimed  that  the  effects  trans- 
ferred exceeded  in  value  the  amount  of  the  debt.  The  Mary- 
land statute  declares  (Sec.  15,  art.  73  of  the  Public  General 
Laws  of  Maryland)  that  a  transfer  made  by  a  limited  part- 
nership under  such  circumstances,  "  shall  be  void  as  against 
tlie  creditors  of  such  partnership."  Vasquez  having  been  at 
the  time  of  the  transfer  a  special  partner  in  the  firm  of  Kugel- 
mann ife  Co.,  became,  as  is  claimed,  by  accepting  this  transfer, 
liable  under  the  17th  section  of  the  act  as  general  partner. 
The  sale  and  transfer,  although  in  violation  of  the  Limited 
Partnership  Act,  did  not  bring  the  case  within  the  attachment 
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law.  It  was  void,  but  solely  by  force  of  the  partnership  stat- 
ute. It  was  not  a  fraud  at  common  law,  under  which  prefer- 
ential payments  by  an  insolvent  debtor  are  permitted.  The 
transaction  could  be  set  aside  for  the  benefit  of  the  body  of 
creditors  of  Kugelmann  &  Co.,  because  the  statute  of  Mary- 
land declared  it  to  be  void,  and  Vasquez,  by  assenting  to  the 
transfer  in  violation  of  the  act,  may  have  subjected  himself  to 
liability  as  a  general  partner.  But  to  authorize  an  attach- 
ment under  subdivirfon  2  of  section  686  of  the  Code,  there 
must  be  actual  or  intended  fraud  upon  creditors ;  such  fraud 
as  was  contemplated  by  tlie  statute  of  Elizabeth,  and  similar 
statutes.  The  violation  of  the  Limited  Partnership  Act  by 
the  preferential  payment  of  an  honest  debt  does  not  show  that 
the  debtor  has  "  assigned,  disposed  of  or  secreted  his  prop- 
erty "  with  intent  to  defraud  his  creditors,  within  the  attach- 
ment law. 

The  orders  of  the  General  and  Special  Terms  should  be 
reversed  and  the  attachment  vacated,  with  costs. 

All  concur. 

Orders  reversed. 


In  the  Matter  of  the  Application  of  The  Board  op  Rapid 
Transit  Kailroad  Commissioners  for  the  City  of  !New 
York,  Appellant,  for  the  Appointment  of  Commissioners, 
etc. 

Street  Railroads  —  Application  for  Commissioners — Jurisdic- 
tion OP  General  Term  —  Constitution  of  1894.  The  provision  of  sec- 
tion 18  of  article  8  of  the  State  Constitution  of  1894,  that  when  the  con- 
sent of  property  owners  to  the  construction  of  a  street  railroad  cannot  be 
obtained,  "  the  Appellate  Division  of  the  Supreme  Court  ♦  ♦  ♦  may, 
upon  application,  appoint  three  commissioners,"  was  not  intended  to  take 
effect  on  January  1,  1895  (Art.  15,  §  1),  but  is  intended  to  take  effect 
on  January  1,  1896,  when  the  creation  of  the  Appellate  Division  goes 
into  effect  (Art.  6,  §  2),  and  until  the  latter  date  the  General  Terms  of  the 
Supreme  Court  continue  to  have  the  jurisdiction  heretofore  possessed  by 
them  to  entertain  such  applications. 

(Argued  October  16,  1895;  decided  October  22,  1895.) 


1895.]  In  be  Rapid  Transit  Commissioners.  261 

N,  Y.  Rep.]   .  Points  of  counsel. 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department  made  October  7,  1895. 

The  nature  of  the  proceeding  and  the  facts,  so  far  as  mat^ 
rial,  are  stated  in  the  opinion. 

Edward  M.  Shepard  for  the  Board  of  Rapid  Transit  Railroad 
Commissioners,  appellant.  The  order  is  appealable  to  this 
court.  It  was  made  in  a  special  proceeding ;  it  was  a  final 
order;  it  determined  the  entire  proceeding  and  affected  a 
substantial  right.  (Code  Civ.  Pro.  §  190;  Reed  v.  Mayor ^ 
etc.,  97  K  Y.  620;  Noyes  v.  C.  A.  Soc,  3  Abb.  [N.  S.]  36; 
E.  L.  A.  Soc.  V.  Stevens,  63  N.  Y.  341 ;  Tilton  v.  Beecher, 
59  X.  Y.  176 ;  Laning  v.  N,  Y.  (7.  i2.  i?.  Co.,  49  N.  Y. 
521;  jR.  (&  S.  R.  R.  Co.  v.  Davis,  43  K  Y.  137;  In  re 
Graduates,  11  Abb.  Pr.  301 ;  In  re  Beggs,  67  N.  Y.  120.) 
The  General  Term  had  jurisdiction  of  the  application  to 
appoint  commissioners.  (Const.  ^.  Y.  art.  3,  §  18  ;  art.  6, 
§§  1,  2,  5,  6,  9 ;  art.  15,  §  1 ;  Laws  of  1895,  chap.  529,  §  59.) 
If  the  eonchision  of  tlie  court  below  be  rigZit,  then  either  the 
Appellate  Division  has  been  in  existence  in  the  first  depart' 
ment  since  the  designation  in  April  last,  of  the  justices  to 
compose  it,  and  in  the  other  three  departments  since  the  desig- 
nations made  recently,  or  the  Constitution  of  1894  absolutely 
suspended  for  the  year  1895,  but  for  no  other  time,  the  power 
lawfully  to  construct  street  railroads  without  the  consent  of 
a  majority  of  property  owners,  except  where  the  consent 
of  the  General  Term  had  been  given  prior  to  1st  of  January, 
1895.  (Const.  N.  Y.  art.  3,  §  18 ;  art.  6,  §§  2,  9,  12 ;  People 
exrel.  v.  Fitch,  145  N.  Y.  261 ;  People  ex  rel.  v.  Lorillardy 
135  N".  Y.  285.)  Where  public  mischief  or  great  incon- 
venience or  absurdity  will  result  from  a  particular  construc- 
tion, that  construction  is  to  be  avoided  unless  the  meaning  of 
the  makers  of  the  Constitution  be  plain.  {People  ex  rel.  v. 
Potter,  47  N.  Y.  375 ;  In  re  N.  Y.  D.  R.  Co,,  42  Hun,  621, 
625;  107  N.  Y.  42;  People  ex  rel.  v.  Angle,  109  N.  Y.  504, 
568 ;  People  ex  rel.  v.  Lorillard,  135  N.  Y.  285.) 
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Peckham,  J.  This  is  an  appeal  from  an  order  of  the  Gen- 
eral Term  of  the  Supreme  Court  of  the  first  department, 
refusing  to  entertain  the  application  of  the  rapid  transit 
commissioners  for  the  designation  of  newspapers  in  wliich  to 
publish  notices  of  their  intention  to  apply  to  the  court  for  the 
appointment  of  commissioners  to  report  after  due  hearing^ 
whether  a  railroad  ought  to  be  constructed,  etc.  The  appeal 
is  somewhat  anomalous,  as  there  is  no  adverse  interest  and  na 
respondent  before  us.  The  rapid  transit  commissioners  are 
desirous  of  proceeding  with  the  discharge  of  their  duties 
under  chapter  4  of  the  Laws  of  1891,  as  amended  by  chapter 
519  of  the  Laws  of  1895.  They  state  in  their  application 
that  they  have  adopted  routes  for  the  proposed  road  in  the 
city  of  New  York,  and  they  claim  to  have  complied  with  all 
the  provisions  of  the  acts  above  mentioned,  but  they  allege 
they  cannot  obtain  the  requisite  consents  of  the  property 
owners  along  the  line,  and  hence  the  necessity  for  an  applica- 
tion to  the  court. 

We  are  without  the  benefit  which  we  always  derive  from 
an  opinion  of  the  learned  court  making  this  order,  giving  the 
reasons  for  its  action,  but,  as  we  understand  it,  the  court 
refused  to  entertain  the  application,  because  of  its  doubt 
whether  it  had  jurisdiction  to  act  upon  it,  such  doubt  being 
founded  upon  the  adoption  of  and  the  provisions  in  the  new 
Constitution.  The  argument  is,  that  article  3  of  the  Constitu- 
tion took  effect  by  the  express  terms  of  that  instrument  on  the 
first  day  of  January,  1895  (Art.  15,  sec.  1),  and  as  section  18 
of  article  3  provides  that  an  application  of  this  nature  shall  be 
made  to  the  Appellate  Division  of  the  Supreme  Court,  the  Gen- 
eral Term  had  no  jurisdiction  to  entertain  it.  Referring  to 
section  2  of  article  6  of  the  Constitution,  it  is  there  seen  that 
the  Appellate  Division  does  not  come  into  existence,  so  as  to 
exercise  judicial  functions,  until  January  1, 1896,  and  the  con- 
sequence is  stated  that  there  is  no  court  now  in  existence  to 
which  this  application  can  be  made,  and  the  commissioners 
must  wait  until  January  1, 1896,  before  attempting  to  proceed 
further.     The  wording  of  the  instrument  in  regard  to  the  sub- 
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ject  under  discussion  is  such  as  to  render  a  doubt  as  to  its 
proper  construction  at  least  plausible,  and  we  think  the  learned 
court  was,  therefore,  as  matter  of  sound  policy,  amply  justified 
in  refusing  to  entertain  the  application  until  the  question 
should  be  laid  at  rest,  because,  if  the  court  had  acted  and  pro- 
ceedings were  taken  which  might  subsequently  be  reviewed 
and  reversed  as  unwarranted  by  reason  of  the  lack  of  jurisdic- 
tion in  the  General  Term,  a  most  unfortunate  state  of  affairs 
would  have  been  created.  The  legal  question  being  now  pre- 
sented by  this  appeal,  whether  the  General  Term  has  jurisdic- 
tion to  entertain  such  an  application  during  the  year  1895,  we 
have  come  to  the  conclusion  that  it  has. 

In  stating  our  reasons  for  this  determination,  it  is  somewhat 
material  to  note  the  history  of  the  constitutional  provision 
directing  application  to  be  made,  under  certain  circumstances^ 
to  the  Appellate  Division  of  the  Supreme  Court.  It  is  quite 
brief.  Prior  to  1874  no  provision  for  an  application  to  any 
court  existed.  One  of  the  amendments  to  the  Constitution  of 
1846,  adopted  by  the  people  in  1874  and  taking  effect  on  the 
first  day  of  January,  1875,  added  several  sections  to  art.  3,  and 
the  following  is  a  copy  of  the  last  portion  of  section  18,  which 
was  among  the  sections  so  added : 

"  The  legislature  shall  pass  general  laws  providing  for  the 
cases  enumerated  in  this  section,  and  for  all  other  cases  which 
in  its  judgment  may  be  provided  for  by  general  laws.  But 
no  law  shall  authorize  the  construction  and  operation  of  a 
street  railroad  except  upon  the  condition  that  the  consent  of 
the  owners  of  one-half  in  value  the  property  bounded  on,  and 
the  consent  also  of  the  local  authorities  having  the  control  of 
that  portion  of  a  street  or  highway  upon  which  it  is  proposed 
to  construct  or  operate  such  railroad  be  first  obtained,  or  in 
case  the  consent  of  such  property  owners  cannot  be  obtained,, 
the  General  Term  of  the  Supreme  Court,  in  the  district  in 
which  it  is  proposed  to  be  constructed,  may,  upon  application, 
appoint  three  commissioners,  who  shall  determine,  after  a 
hearing  of  all  parties  interested,  whether  such  railroad  ought 
to  be  constructed  or  operated,  and  their  determination,  con- 
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firmed  by  the  court,  may  be  taken  in  lieu  of  the  consent  of 
the  property  owners." 

This  provision  regarding  the  building  of  street  railroads 
had  continued  as  part  of  the  Constitution  ever  since  its  incor- 
poration into  that  instrument  in  1875,  and  of  course  was  in 
full  force  in  1891  when  the  Kapid  Transit  Act,  chapter  4  of 
the  laws  of  that  year,  was  passed.  It  was  in  force  at  the  time 
when  the  new  Constitution  of  1894  was  in  process  of  forma- 
tion by  the  constitutional  convention  of  that  year.  Section 
18  of  article  3  of  the  new  Constitution  is  almost  word  for 
word  identical  with  the  same  section  in  the  third  article  of  the 
former  Constitution,  excepting  that  in  the  portion  relating  to 
railroads  it  substitutes  the  phrase  "  the  Appellate  Division  of 
the  Supreme  Court  in  the  department,  for  that  of  "  the  Gen- 
eral Term  of  the  Supreme  Court  in  the  district,"  so  that  the 
application  is  by  this  provision  to  be  made  to  the  Appellate 
Division  for  the  appointment  of  commissioners.  The  reason 
for  this  change  in  the  phraseology  is  plaiu.  It  was  simply  to 
conform  to  the  provisions  of  another  article  in  the  new  Con- 
stitution providing  for  an  Appellate  Division  of  the  Supreme  . 
Court  to  go  into  operation  Jan.  1,  1896.  Upon  a  reference 
to  article  6  it  will  be  seen  that  while  the  Supreme  Court  is 
continued  with  general  jurisdiction  in  law  and  equity,  the 
second  section  of  that  article  provides  for  the  creation  of 
what  is  therein  termed  an  Appellate  Division  of  the  Supreme 
Court,  and  the  section  provides  that  "from  and  after  the 
last  day  of  December,  1895,  the  Appellate  Division  shall 
have  the  jurisdiction  now  exercised  by  the  Supreme  Court 
at  its  General  Terms  *  ^  *  and  such  additional  juria- 
diction  as  may  be  conferred  by  the  legislature."  The  effect 
of  this  provision  is  to  abolish  the  General  Terms  of  the 
Supreme  Court  after  the  last  day  of  December,  1895,  and  to 
substitute  in  their  place  what  is  termed  an  Appellate  Division 
of  the  same  court  with  precisely  the  same  jurisdiction,  and 
such  additional  as  might  be  granted  by  tlie  legislature. 

In  the  meantime,  however,  the  General  Terms  exist  with  all 
their  jurisdiction  unimpaired,  unless,  by  the  wording  of  that 
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portion  of  the  18th  section  of  article  3,  already  alluded  to,  it  is 
taken  away  solely  as  to  matters  of  this  nature,  and  no  tribunal 
substituted  until  January  1,  1896,  leaving  a  period  of  one  year 
from  January,  1895,  until  January,  1896,  during  which  there 
would  be  no  court  in  existence  to  which  applications  of  this 
nature  could  be  made. 

It  is  safe  to  say  that  no  such  conclusion  was  intended  by 
those  who  framed  this  change  of  phraseology,  or  by  the  people 
when,  by  their  votes,  they  adopted  the  instrument  in  which 
such  change  occurred ;  it  cannot  be  thought  tliat  while  insist- 
ing upon  the  necessity  of  an  application  to  the  court  under 
certain  contingencies,  there  could  be  an  intentional  omission 
to  provide  for  the  existence  of  the  court  itself  to  which  the 
application  should  be  made.  That  such  a  condition  would 
exist  for  onlj'^  one  year  somewhat  detracts  from  the  force 
of  this  argument,  yet  we  are  unable  to  imagine  any  reason  for 
the  intentional  abrogation  of  this  jurisdiction  of  the  General 
Terms  during  such  year.  For  all  other  purposes  of  their  crea- 
tion they  exist  in  full  force  up  to  January,  1896,  yet,  by  this 
construction,  the  'General  Terms  are,  for  the  last  year  of  their 
existence,  shorn  of  flieir  powers  in  this  particular  only,  while 
their  successor  does  not  come  into  practical  existence  during 
that  time. 

By  section  1  of  article  6  the  existing  Supreme  Court  is  con- 
tinued with  general  jurisdiction  in  law  and  equity.  The 
General  Terms  are  but  branches  of  that  court,  and  the  same 
may  be  said  of  the  Appellate  Division  when  it  shall  come  into 
operation.  Indeed,  in  substance,  the  Appellate  Division  will 
he  nothing  more  than  a  continuation  of  the  old  General 
Terms  under  a  new  name  and  with  more  judges.  Those 
judges  will  be  selected  in  the  same  manner  as  were  the  Gen- 
eral Term  judges,  from  among  the  justices  of  the  Supreme 
Court  of  which  the  Appellate  Division  forms  a  branch.  The 
state  continues  to  be  divided  into  departments  as  it  was  for 
the  General  Terms,  and  the  jurisdiction  of  the  Appellate 
Division  will  be  the  same  as  was  that  of  the  General  Terms 
but  liable  to  be  added  to  by  the  legislature.  Absolutely  no 
34 
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reason  has  suggested  itself  to  our  minds  which  would  afford  a 
plausible  foundation  for  the  belief  that  here  there  has  been  au 
intentional  withholding  of  jurisdiction  from  the  General 
Terms  during  this  last  year  of  their  existence  as  to  this  one 
subject  only. 

Being  convinced  that  there  was  no  intention  to  take  away 
this  particular  jurisdiction  from  the  General  Terms  during  the 
last  year  of  their  existence,  the  further  question  is  whether 
the  language  of  the  Constitution  is  such  as  necessarily  to 
accomplish  that  result. 

Article  15  provides  that  "This  Constitution  shall  be  in 
force  from  and  including  the  first  day  of  January,  1895^ 
except  as  herein  otherwise  provided." 

There  is  no  language  in  the  3d  article  which  provides  in 
express  terms  when  such  article  or  any  particular  section 
thereof  slfall  take  effect.  By  section  2  of  that  article  it  is  pro- 
vided that  the  senate  shall  consist  of  fifty  members,  and  yet 
the  senate  sitting  after  January  1, 1895,  consisted  of  but  thirty- 
two  members.  Although  the  article  took  effect  in  one  sense 
so  far  as  to  provide  that  the  senate  thereafter  sitting  should 
consist  of  fifty  members,  yet  I  think  it  entirely  clear  that  it 
did  not  take  effect  so  as  to  blot  out  the  then  existing  senate 
and  leave  the  state  without  a  legislature  until  one  should  be 
elected  pursuant  to  the  provisions  of  the  Constitution  in  the 
fall  of  1895. 

If  the  effect  of  article  15  upon  section  18  of  article  3,  stand- 
ing alone,  were  to  be  considered,  it  might  perhaps  be  decided 
that  the  whole  section  took  effect  Jan.  1,  1895,  but  when  we 
come  to  examine  in  connection  with  it  other  provisions  of  the 
new  Constitution,  together  with  the  instrument  to  be  super- 
seded, we  must,  as  it  appears  to  us,  come  to  a  different 
conclusion. 

The  canons  of  construction  applicable  to  written  constitu- 
tions, as  well  as  to  statutes,  are  quite  familiar  to  us  all.  They 
are  well  stated  in  People  ex  rel,  Jackson  v.  Potter  (47  N.  Y. 
375)  in  an  able  opinion  by  the  late  Chief  Judge  Folgeb. 
The  intent    is  to  be  sought  for,  and,  when  discovered,  must 
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prevail  over  the  literal  meaning  of  the  words  of  any  pai'ticular 
portion  of  the  law ;  the  general  purpose  is  to  be  ascertained, 
and  a  Constitution  must  be  also  supposed  to  have  been  pre- 
pared and  adopted  with  reference  not  only  to  existing  statu- 
tory provisions  but  also  to  the  existing  Constitution,  which  is 
to  be  amended  or  superseded. 

Looking  at  section  18  of  the  Constitution  of  1846,  as  in 
force  in  January,  1875,  and  thereafter,  we  find  in  the  last  part 
of  such  section  the  provision  above  quoted  as  to  street  rail- 
roads. Comparing  it  with  the  same  section  in  the  new  Con- 
stitution, we  find  the  only  difference  to  be  a  provision  for  the 
application  to  the  Appellate  Division  instead  of  the  General 
Tenn  of  the  Supreme  Court.  Then  turning  to  art.  6,  we  find 
that  the  Appellate  Division  does  not  come  into  existence  until 
Jan.  1,  1896,  and  the  Constitution,  as  to  that  division  at  least, 
does  not  practically  take  effect  until  the  last-named  time,  so 
far  at  least  as  jurisdiction  to  exercise  the  judicial  functions 
conferred  upon  it  is  concerned.  All  these  provisions  should 
be  considered.  We  have  the  policy  of  the  state,  as  evi- 
denced by  the  constitutional  amendment  of  1875,  insisting 
npon  an  application  under  the  facts  stated  in  the  amendment, 
to  the  General  Term  of  the  Supreme  Court.  We  have  the 
Rapid  Transit  Act  of  1891,  providing  in  detail  for  the  pro- 
ceedings in  accordance  with  such  existing  provision.  We  have 
the  provision  in  the  new  Constitution  exactly  the  same  as  in 
the  old,  excepting  the  designation  of  the  court  as  the  Appellate 
Division,  and  we  have  the  creation  of  such  division  to  go  into 
effect  Jan.  1, 1896.  Taking  all  these  things  into  consideration, 
it  seems  plain  to  us  that  the  General  Terms  of  the  Supreme 
Court  continue  to  have  the  same  jurisdiction  they  have  had 
ever  since  1875,  to  entertain  such  an  application  as  this,  and 
that  such  jurisdiction  continues  until  the  Appellate  Division 
comes  into  existence  on  the  first  of  January,  1896. 

For  the  purpose  of  such  application  the  provision  of  the 
latter  clause  of  section  18  of  the  new  Constitution  does  not 
take  effect  until  there  is  an  Appellate  Division  capable  of  hear- 
ing the  same,  and  the  provision  in  the  section  of  the  old  Con- 
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stitiition  already  referred  to,  and  also  those  provisions  in  the 
Kapid  Transit  Statute  of  1891,  all  providing  for  an  application 
to  the  General  Term,  remain  in  the  meantime  in  force.  "When 
the  Appellate  Division  comes  into  being  and  a  commis- 
sion previously  appointed  by  the  General  Term  is  ready 
thereafter  to  report,  it  is  clear  to  our  view  that  the  report 
is  to  be  made  to  the  Appellate  Division  the  same  as  if  it 
had  itself  appointed  such  commission  subsequent  to  Jan.  1, 
1896.  Reading  the  section  which  provides  for  an  appli- 
cation to  be  made  to  the  Appellate  Division  in  connection 
with  the  article  creating, that  division  and  giving  it  judicial 
functions  only  from  Jan.  1,  1896,  we  think  the  time  for  the 
taking  effect  of  such  first  provision  is  not  Jan.  1,  1895,  but 
that  such  time  is  within  the  15tli  article  "  otherwise  pro- 
vided," and  that  it  is  January  1,  1896.  It  cannot  be  pre- 
tended that  this  phrase  "  otherwise  provided  "  means  other- 
wise provided  in  express  terms-  Any  language  used  in  or 
any  proper  and  necessary  construction  of  the  instrument 
wliich  shows  an  intention  that  the  particular  provision  shall 
take  effect  at  some  time  other  than  Jan.  1,  1895,  would  be 
sufficient.  We  think  this  intention  is  shown  and  becomes 
quite  apparent  in  those  portions  of  the  instrument  already 
alluded  to,  especially  when  taken  in  connection  with  the  pro- 
vision on  the  same  subject  in  section  18  of  article  3  of  the  old 
Constitution.  For  the  purpose  of  conforming  that  provision 
to  the  Constitution  as  it  would  exist  on  and  subsequent  to 
Jan.  1,  1896,  the  designation  of  the  name  of  the  court  was 
changed  and  that  change  was  obviously  intended  to  come  into 
effect  simi^ltaneously  with  the  division  wliich  was  created, 
while  the  old  provision  would  remain  until  that  event  took 
place.  This  is  the  result  of  reading  all  the  provisions  of  the 
Constitution  together.  Any  other  construction  would  be  as  it 
seems  to  us  exceedingly  technical,  plainly  contrary  to  the 
spirit  and  intent  of  the  instrument  itself  and  quite  too  narrow- 
to  be  applied  in  such  a  case  as  this. 

The  provisions  should  receive  a  reasonable  construction  and 
one  that  may  not  work  a  public  mischief.     A  construction 
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which  shuts  the  doors  of  a  court  to  all  applications  of  this 
nature  for  one  year  and  closes  all  operations  of  street  railroad 
building  in  the  state  for  that  time  (where  an  application  to 
the  court  is  necessary),  ought  not  to  be  adopted  without  a 
plain  mandate  to  that  effect  from  the  Constitution  itself.  We 
think  no  such  mandate  can  be  found. 

These  views  lead  to  a  reversal  of  the  order  of  the  General 
Term.  The  proceedings  should  be  remitted  to  that  court  in 
order  that  the  application  may  be  there  acted  upon  on  its 
merits. 

All  concur. 

Ordered  accordingly. 


HoMEDAs  RiENDEAr,  Appellant,  v.  Rosellb  Bullock  et  al., 
Respondents. 

1.  Appeal— Questions  op  Fact.  When  an  order  of  General  Term, 
Feyeising  a  judgment  entered  upon  a  referee's  report,  states  no  ground  for 
the  decision,  and  must,  therefore,  be  presumed  to  have  been  upon  the  law 
and  not  upon  the  facts  (Code  Civ.  P^o.  §  1838),  an  exception  to  a  con- 
clusion of  law  as  found  is  of  no  avail  upon  appeal,  when  such  conclusion 
follows  and  is  in  accordance  with  the  finding  of  fact  on  the  subject. 

2.  Contract — Waiver.  In  an  action  brought  to  recover  damages  for 
the  defendants'  breach  of  a  contract,  in  which  the  plaintiff  agreed  to  sell 
and  the  defendants  to  take  all  the  ice  in  his  storehouses,  to  be  there 
delivered  on  boats  to  be  furnished  by  the  defendants  during  June,  July 
and  August,  at  prices  per  ton  which  increased  twenty-five  cents  foV  each 
month  as  the  season  progressed,  the  evidence  showcti  that  the  defendants 
furnished  no  boats  until  late  in  August,  and,  after  taking  only  a  portion 
of  the  ice  in  the  storehouses,  refused  to  send  more  boats  or  take  more  ice; 
that  certain  correspondence  then  passed  between  the  j)arties,  in  which  the 
plaintiff  stated  that  if  the  defendants  would  take  all  the  ice  by  September 
tenth  he  would  make  it  only  twenty-five  cents  per  ton  extra,  and,  subse- 
quently, that  to  meet  the  defendants  **  friendly,"  he  would  load  the  balance 
of  the  ice  at  the  August  price;  which  last  communication  the  defendants 
acknowledged,  but  stated  to  be  too  late.  The  defendants  claimed  that  the 
correspondence  constituted  a  waiver  by  the  plaintiff  of  the  conditions  of 
the  contract.  HeM,  assuming  the  contract  to  be  executory,  but  one  in 
which  time  was  of  the  essence,  that  the  plaintiff's  offer  to  renew  the  con- 
tract or  to  continue  the  delivery  of  the  ice  after  the  defendants'  default 
was  but  an  attempt  to  adjust  the  matter,  and  was  not  a  waiver  of  any  of 
loB  rights  which  had  then  accrued  under  the  contract. 
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.  3.  Dehurraoe.  By  the  contract,  the  plaintiff  agreed  to  load  all  boats 
-within  twenty -four  hours  after  arrival  at  the  storehouses,  and,  in  case  of 
failure,  to  pay  ten  dollars  per  day  on  each  boat  after  the  expiration  of 
twenty-four  hours.  Held,  that  a  claim  of  the  defendants  for  demurrage, 
under  this  provision  of  the  contract,  was  properly  disallowed,  under  the 
circumstances. 
Riendeau  v.  Bullock  (60  Hun,  628),  reversed. 

(Argued  October  9,  18»6;  decided  October  22,  18«5.) 

Appeal  from  ordev  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  November  22, 
1892,  which  reversed  a  judgment  in  favor  of  plaintiff  entered 
upon  the  report  of  a  referee  and  directed  a  new  trial. 

The  nature  of  tlie  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

O.  H,  BeoTewith  for  appellant.  The  contract  passed  title  to 
all  the  ice  to  defendants.  (1  Greenl.  on  Ev.  277 ;  13  N.  Y. 
566 ;  Sanger  v.  Waterhury,  25  Wkly.  Dig.  224 ;  19  K  Y. 
330 ;  51  N.  Y.  437 ;  25  N.  Y.  320  ;  42  N.  Y.  118  ;  71  N.  Y. 
291 ;  116  N.  Y.  371 ;  44  N.  Y.  499  ;  StephmB  v.  Santee,  49 
N.  Y.  35  ;  Van  Hoozer  v.  Cory^  34  Barb.  10  ;  Conderman  v. 
JSmith^  41  Barb.  404 ;  Anderson  v.  Reed,  106  N.  Y.  333 ; 
Kimhei^ly  v.  Patchen,  19  N.  Y.  330;  White  v.  WUJcSy  5 
Taunt.  176.)  Considering  the  contract  as  only  executory,  the 
referee's  conclusion  was  correct  upon  the  facts  in  this  case. 
(108  N.  Y.  292  ;  44  Barb.  211 ;  Van  BrockUn  v.  SmeaUie,  140 
N.Y.  70;  Ma/nsfieUy.N.  T.  C.  dh  IL  R.  R.  R.  CI?.,  102  N. 
Y.  205 ;  Kirtz  v.  Bech,  113  K  Y.  228 ;  1  Den.  59 ;  3  Den. 
366 ;  48  Barb.  596 ;  5  Daly,  335  ;  9  Daly,  79  ;  25  Hun,  425 ; 
3  E.  D.  Smith,  102;  113  K.  Y.  222;  102  N.  Y.  205;  48 
Barb.  597 ;  108  N.  Y.  292 ;  100  N.  Y.  131 ;  8  J.  &  S.  113.) 
In  this  case  the  plaintiff  is  entitled  to  recover  the  three  dollars 
and  twenty-five  cents  per  ton,  without  deduction  for  the  cost 
of  loading,  he  having  loaded  two  boats  which  defendants 
refused  to  accept,  and  having  offered  to  load  others  and 
defendants  having  failed  to  furnish  boats  for  him  to  load. 
{Cauda  V.  Wick,  100  N.  Y.  131 ;  107  K  Y.  647;  16  K  Y. 
489 ;  Chriffin  v.  Colver,  16  K  Y.  494;  100  IN".  Y.  131.) 
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i?.  Corhin  for  respondents.  When  there  is  an  express 
Agreement  about  demurrage,  parties  are  held  to  it  stnctly. 
(26  N.  T.  85.)  A  person  is  not  excused  from  performing  a 
contract  by  law  or  order  of  a  foreign  government.  (19  Wend. 
500;  1  Eng.  Leading  Cas.  338;  Blackburn  on  Sales,  472,  477.) 
A  deliberate  repudiation  of  the  stipulations  of  a  contract 
gives  the  other  party  a  right  to  assent  to  such  abandonment 
and  treat  the  contract  as  dissolved.  (87  N.  Y.  465,  466  ;  4 
Wend.  290.)  The  plaintiflE  was  bound  to  deliver  under  the 
August  contract.     (93  N.  Y.  44 ;  Benj.  on  Sales,  §  857.) 

W,  H,  Dunn  for  respondents  Averill  and  Holbrook.  The 
contract  between  the  parties  was  an  executory  contract  of  sale. 
(Stephens  v.  Santee,  49  K.  Y.  35 ;  Joyce  v.  Adams^  8  N.  Y. 
291 ;  McDonald  v.  Hewitt^  15  Johns.  349  ;  Ward  v.  Shaw^ 
7  Wend.  404 ;  Ulman  v.  Day,  38  Hun,  298 ;  Anderson  v. 
Reed,  106  N.  Y.  333  ;  CoU  v.  U.  z^.,  23  Ct.  of  Claims  Kep. 
341 ;  Armstrong  v.  8,  P.  Co,,  48  N.  W.  Rep.  288 ;  Bonnell 
V.  GAswold,  89  N.  Y.  122  ;  Health  Dept  v.  Purdon,  99  K 
Y.  237 ;  Bennett  v.  Bates,  94  N.  Y.  354.)  Having  con- 
tracted absolutely  to  load  the  boats  within  twenty-four  hours 
after  arrival,  and  forfeit  ten  dollars  per  day  on  each  boat  if 
he  defaulted,  unforeseen  contingencies  (no  matter  of  what 
nature)  are  not  available  to  plaintiff  as  a  defense  to  the 
recovery  of  the  damages  contracted  for.  ( Ward  v.  11.  i?.  B, 
Co,,  125  N.  Y.  236  ;  Clement  v.  Cash,  21  N.  Y.  257 ;  Dakin 
V.  'Williams,  17  Wend.  448.)  The  judgment  of  reversal  must 
be  affirmed,  if  for  no  other  reason  than  that  the  referee  errone- 
ously refused  to  allow  defendants  the  proper  effect  provided 
by  contract  for  plaintiff's  delay  in  loading  the  boats.  (  Ward 
V.  Craig,  87  N.  Y.  550.) 

Haight,  J.  This  action  was  brought  to  recover  damages 
for  the  breach  of  a  contract  for  the  sale  and  delivery  of  a 
quantity  of  ice. 

On  the  3l8t  day  of  May,  1890,  the  plaintiff  entered  into  a  con- 
tract in  writing  with  the  defendants  in  and  by  which  he  agreed 
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to  sell,  and  they  agreed  to  take,  all  the  ice  in  his  storehouses  on 
Chambly  canal,  to  be  delivered  F.  O.  B.  on  canal  boats  at  sucli 
storehouses,  at  $2.75  per  ton  for  all  delivered  during  the  month 
of  June,  1890,  and  $3  per  ton  for  all  delivered  during  the 
month  of  July,  1890,  the  weight  to  be  determined  by  the 
weighlock  weight  at  Waterford.  It  was  also  agreed  that 
plaintiff  would  load  all  the  boats  within  twenty-four  hours 
after  their  arrival  at  the  storehouses,  and  in  case  of  failure 
would  pay  ten  dollars  per  day  on  each  boat  after  the  expira- 
tion of  twenty-four  hours.  The  ice  was  to  be  good,  sound, 
clear  and  merchantable.  On  the  2l8t  day  of  July,  1890,  the 
above-mentioned  agreement  was  modified  by  the  parties  so  as 
to  extend  the  time  during  which  the  defendants  were  to  take 
the  ice,  through  the  month  of  AugiM,  they  agreeing  to  pay 
twenty-five  cents  per  ton  in  addition  to  the  July  price  for  all 
of  the  ice  taken  during  the  month  of  August. 

The  first  boat  that  the  defendants  sent  for  the  ice  arrived  at 
the  plaintiff's  storehouses  on  the  evening  of  the  27th  day  of 
August,  and  during  the  remaining  days  of  August  five  other 
boats  arrived,  making  six  in  all  which  were  loaded  by  the 
plaintiff  with  ice  during  the  remaining  days  of  August  and  the 
early  part  of  September.  No  other  boats  were  sent  by  the 
defendants  for  the  remaining  ice,  they  refusing  to  take  more. 
It  was  for  this  breach  of  the  contract  that  this  action  was 
brought.  The  referee  has  found  that  there  remained  in  the 
ice  houses  805f  tons  of  good,  sound,  clear  and  merchantable 
ice  which  became  a  total  loss  to  the  plaintiff,  and  that  he  was 
entitled  to  recover  the  contract  price  for  August  therefor, 
together  with  the  amount  due  and  unpaid  upon  the  ice  taken  by 
the  defendants,  and  ordered  judgment  for  the  amount  thereof. 

The  order  of  the  General  Term  reversing  the  judgment 
does  not  state  the  grounds  upon  which  its  decision  was  made. 
We  must  assume,  therefore,  that  the  reversal  was  upon  the 
law  and  not  the  facts.  (Code  of  Civil  Procednre,  section 
1338.)  We  are  thus  limited  to  a  review  of  the  exceptions 
taken  to  the  admission  of  the  evidence  and  to  the  conclusions 
of  law. 
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Upon  the  trial  evidence  was  given  on  behalf  of  the  plain- 
tiff tending  to  show  the  location  of  his  ice  houses  upon  the 
canal,  the  depth  of  the  water,  the  place  where  the  ice  was  to 
be  taken  ;  that  but  one  boat  could  be  loaded  at  a  time ;  that 
this  was  talked  over  and  understood  by  the  defendants,  and 
that  the  ice  became  valueless  after  defendants  refused  to  take 
it.  Exceptions  were  taken  to  the  admission  of  tliis  evidence,  but 
itwas  so  clearly  competent  tliat  further  discussion  is  unneces- 
sary. The  evidence  as  to  the  expenses  of  the  plaintiff  in 
caring  for  the  ice  after  the  defendants  refused  to  take  it,  and 
the  expenses  incurred  by  him  in  a  fruitless  effort  to  sell  and 
dispose  of  that  which  remained,  becomes  unimportant,  for  the 
reason  that  the  referee  did  not  allow  any  such  expenses  in  the 
judgment  awarded  by  him.  But  one  exception  was  taken  to 
the  conclusions  of  law  as  found,  and  that  was  as  to  the  amount 
the  plaintiff  was  entitled  to  recover.  Inasmuch  as  this  con- 
clusion follows  and  is  in  accordance  with  the  finding  of  fact 
upon  the  subject,  the  exception  is  of  no  avail. 

We  are  thus  brought  to  the  consideration  of  the  real  ques- 
tion in  the  case,  and  that  is,  was  there  a  waiver  by  the  plaintiff 
of  the  conditions  of  the  contract  ?  Requests  to  so  find  were 
made  by  the  defendants  and  refused  by  the  referee.  The 
facts  bearing  upon  this  question  are  undisputed  and  they  are 
in  substance  as  follows :  On  the  27th  of  August  the  plaintiff 
wrote  to  the  defendants  that  "  the  ice  was  to  be  all  taken 
before  1  Sept.  I  have  had  a  great  loss  in  keeping  it  over  to  try 
and  meet  you,  so  my  intendance  is  if  you  tafee  it  all  by  the 
beginning  of  Sept.,  say  in  the  first  ten  days,  to  make  only 
twenty-five  cent  extra  on  whatever  be  taken  after  this  montli 
and  np  to  10th  Sept.  Please  let  me  know  if  you  accept  this 
offer."  On  the  29th  of  August  the  defendants  replied,  saying : 
**The  market  will  not  stand  it,  we  cannot  get  our  money  back 
as  it  is,  and  rather  than  pay  an  advance  would  prefer  after 
you  load  the  boats  we  put  in  this  month  that  you  sell  it  else- 
where." On  September  4th  they  wired  the  plaintiff  asking 
the  number  of  tons  he  still  had  and  whether  he  intended  to 
load  any  more  boats  at  the  August  prices.  To  which  the 
35 
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plaintiff  answered,  tliat  he  expected  to  have  in  all  about  six- 
teen boatloads.  On  September  the  6th  the  plaintiff  was  asked 
to  answer  that  part  of  the  defendants'  telegram  relating  to 
price,  and  on  the  7th  he  answered  that  he  would  call  the  four 
boats  loaded  at  August  figures  and  the  balance  at  twenty-tive 
cents  extra  provided  the  defendants  would  keep  sending  on 
the  boats.  On  the  8th  they  replied :  "  All  right,  you  need  not 
load  any  more  boats  for  us  as  we  cannot  pay  the  advance." 
To  tliis  the  plaintiff  on  the  same  day  replied:  "To  meet 
you  friendly  will  load  balance  of  ice  at  August  price  provided 
you  take  it  by  the  20th  inst."  To  which  they  replied  :  "  Tele- 
gram received,  but  too  late." 

In  considering  these  facts  we  must  not  overlook  the  situa- 
tion of  the  parties  or  the  events  that  had  already  transpired. 
For  the  purposes  of  the  case  we  shall  assume,  as  the  respond- 
ents contend,  that  the  contract  was  executory.  It  pertained 
to  the  sale  of  ice  by  the  ton  which  it  appears  would  melt  and 
diminish  during  the  summer  months.  This  fact  is  recognized 
by  the  parties  in  the  contract  by  providing  a  higher  rate  for 
each  month  as  the  season  progresses.  It  is  quite  evident, 
therefore,  that  it  was  the  intention  of  the  parties  that  time 
should  be  of  the  essence  of  the  contract.  Once  the  contract 
had  been  changed  by  extending  the  time  upon  the  considera- 
tion of  twenty -five  cents  advance.  June,  July  and  a  part  of 
August  had  passed  and  the  defendants  had  not  taken  a  pound 
of  ice.  The  plaintiff  was  still  holding  the  ice  under  the  con- 
tract, waiting  for  tlie  defendants  to  take  it,  although  it  was 
daily  shrinking  away.  He  finally  became  uneasy.  This  is 
apparent  from  his  letter  of  the  18th  of  August,  in  which  he 
asks  the  defendants  to  see  about  sending  boats  at  once  to  load 
"  their  ice,  for  time  was  getting  short."  Again  he  wires  them, 
asking  if  boats  were  coming,  and  thus  the  time  passes  until 
the  27th  of  August,  and  not  a  boat  arrives  to  be  loaded.  It 
was  under  these  circumstances  that  the  letter  of  that  date  was 
written.  Three  days  then  remained  in  which  the  defendants 
were  to  take  the  ice.  He  knew  tliat  it  was  not  possible  to  load 
all  of  the  ice  within  that  time.     The  defendants  had  received 
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one  extension  of  time  and  he  offered  them  another.  The  let- 
ter contained  no  refusal  to  perform  on  hifi  part,  and  related 
only  to  the  ice  that  was  not  taken  during  the  month  of 
August.  As  to  that  which  was  l^ft  he  proposed  a  charge  of 
twenty-five  cents  extra.  It  was  but  an  offer,  a  proposal,  as  we 
understand  it,  to  continue  and  amend  the  existing  contract, 
and  nothing  more.  It  was  evidently  so  understood  by  the 
defendants,  as  is  apparent  from  their  reply.  The  same  is 
equally  true  with  reference  to  the  plaintiff's  dispatch  of  Sep- 
tember 7th.  It  was  a  mere  offer  or  proposal  in  reference  to 
renewing  the  contract.  lie  refused  nothing,  he  waived  noth- 
ing. The  defendants  were  then  in  default.  The  time  within 
which  they  had  agreed  to  take  the  i6e  had  expired.  They 
were  then  liable  for  the  damages  which  the  plaintiff  had  sus- 
tained. His  offer  to  renew  the  contract,  or  to  continue  the 
delivery  of  the  ice,  was  but  a  friendly  attempt  on  his  part  to 
adjust  the  matter  between  them^  and  in  no  sense  was  intended 
as  a  waiver  of  any  of  his  rights  which  had  then  accrued  to 
him  under  the  contract. 

As  we  have  seen,  the  defendants  refused  to  take*  the  ice  on 
the  8th  of  September.  On  the  same  day  the  plaintiff  wired 
them  that  he  would  continue,  to  load  the  ice  at  August  prices, 
providing  they  would  take  it  all  before  September  20th. 
Here  was  an  immediate  tendering  of  performance  on  his  part. 
He  could  do  no  more.  The  defendants  were  to  furnish  the 
boats  at  his  storehouses  to  be  loaded.  This  was  to  be  done  on 
or  before  the  first  of  September.  They  had  not  performed 
the  conditions  of  the  contract  in  this  regard.  Negotiations 
had  taken  place  for  a  renewal  of  tlie  contract,  which  had  been 
unsuccessful.  Then  plaintiff  made  his  offer  of  September  8th, 
and  that  was  rejected.  It  appears  to  us  that  he  did  all  that 
he  was  required  to  do,  and  that  the  defendants  cannot  escape 
L'ability  for  the  damages  which  he  sustained. 

Treating  the  contract  as  executory,  it  became  the  duty  of 
the  plaintiff  upon  the  refusal  of  the  defendants  to  take  tlie  ice, 
to  dispose  of  it  to  the  best  ad  vantage  possible.  ( Gray  v.  Central 
a.  R,  Co,  of  New  Jersey,  82  Hun,  523.)     This  he  attempted 
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to  do.  He  not  only  wrote  dealers,  but  he  sent  a  person  to 
New  York  citj'  to  oflEer  it  to  any  ice  dealers  that  could  be 
found.  But,  owing  to  the  advance  of  the  season  and  the  dis- 
tance the  ice  was  from  the  maricet  no  sale  could  be  effected, 
and  the  ice  became  a  total  loss. 

It  is  contended  that  the  referee  erred  in  not  allowing  the 
defendants  demurrage  upon  the  boats  that  were  loaded  by  the 
plaintiff.  It  is  not  clear  that  this  question  is  raised  by  any  excep- 
tion that  can  be  now  reviewed.  The  referee  was  requested  to 
find  certain, facts  upon  this  subject,  which  was  refused.  The 
General  Term  might  have  reviewed  the  facts  bearing  upon 
this  subject,  but,  as  we  have  seen,  it  has  not  done  so ;  at  least, 
we  are  obliged  to  so  assume  under  the  provisions  of  the  Code 
heretofore  referred  to.  No  conclusion  of  law  appears  to  have 
been  found  or  demanded  upon  the  subject.  But,  assuming 
the  question  was  raised  and  is  properly  here  for  consideration. 
We  think  that  it  should  not  be  held  that  an  error  was  commit- 
ted by  the  referee  in  not  allowing  the  defendants'  claim  for 
demurrage.  They  understood  the  situation  of  the  premises 
and  that  but  one  boat  could  be  l©adfed  at  a  time.  The  plaintiff 
had  stated  that  he  could  load  the  boats  if  they  were  not  sent 
in  a  nest.  It  was  evidently  contemplated  that  the  boats  would 
be  sent  along  from  time  to  time  so  that  but  one  boat  would  be 
required  to  be  loaded  at  a  time,  at  least,  the  referee  was  jua- 
tified  in  so  finding.  Boats  were  hired  to  go  and  get  the  ice  ; 
they  were  loaded,  and  it  appears  that  no  demurrage  was 
demanded  or  claimed  on  the  part  of  the  captains. 

The  judgment  of  the  General  Term  should  be  reversed,  and 
tliat  entered  upon  the  report  of  the  referee  affirmed,  with 
costs  to  the  plaintiff  in  all  the  courts. 

All  concur,  except  Andrews,  Ch.  J.,  not  voting. 

Judgment  accordingly. 
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Maicho  FoRTrxATO  V,  Thomas  Patten,  Appellant,  Impleaded     I  147  277 

with  The  Twelfth  Ward  Bank  of  the  City  of  New  York,     \ -^^-   ^^^ 
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Respondent,  and  The  Mayor,  etc.,  of  the  City  of  New       169  1323; 
York  et  al. 

1.  Municipal  Contract  —  Provision  against  Assignments.  A  pro- 
Tision,  in  a  New  York  city  street -grading  contract,  to  the  effect  that  the 
contractor  shall  not  assign  the  contract,  nor  any  of  the  moneys  payable 
thereunder,  without  the  consent  of  the  city,  signified  in  writing  by  the 
commissioner  of  public  works  indorsed  on  the  agreement,  and  that  in  the 
absence  of  such  consent  no  right  under  the  contract,  nor  to  any  moneys  to 
git)w  due  by  its  terms,  shall  be  asserted  against  the  city,  is  not  available 
to  a  junior  assignee  of  moneys  due  and  to  grow  due  under  the  contract,  to 
attack  the  right  of  priority  of  a  senior  assignee  of  such  moneys,  who  has 
failed  to  procure  the  consent  of  the  city  to  his  assignment,  when  the  city 
has  paid  into  court  for  distribution  the  moneys  payable  under  the  con- 
tract, and  no  claim  is  made  against  the  city.  So  heldi  where  no  absolute 
assignment  had  been  made  of  the  contract,  but  all  the  transfers  made  by 
the  contractor  were  of  moneys  due  under  the  contract  as  collateral 
to  secure  the  payment  of  a  debt.  (Burck  v.  Taylor,  152  U.  S.  684, 
distinguished.) 

2.  Contract — Assignment  Absolute  in  Form  —  Collateral  Secu- 
HriY  — Notice.  When  an  assignment,  in  form  an  absolute  assignment 
of  ali  tlie  contractor's  rights  and  interest  under  such  a  city  contract,  is  in 
fact  made  as  collateral  security  for  a  debt,  the  assignee,  in  the  distribution 
of  the  fund  paj^able  under  the  contract  and  where  no  claim  is  made  against 
the  city,  comes  within  the  rule  that,  as  between  different  assignees  of  a 
chose  in  action  by  express  agreement  from  the  same  person,  the  one  prior  ' 
in  point  of  time  will  be  protected,  although  he  has  given  no  notice  of  such 
assignment  to  either  the  subsequent  assignee  or  the  debtor. 

3.  Waiver.  Rights  acquired  under  an  assignment,  as  collateral  secu- 
rity for  a  loan,  of  moneys  due  under  a  contract,  are  not  waived  by  taking 
a  second  assignment  and  releasing  a  portion  of  the  moneys  payable  under 
the  contract,  when  th^  second  assignment  is  merely  by  way  of  additional 
collateral  to  seciire  the  payment  of  a  balance  due  on  the  original  loan  and 
ihe  release  refers  only  to  the  second  assignment. 

Foriunato  v.  Fatten  (5  Misc.  Rep.  234),  reversed. 

(Argued  October  11,  1895;  decided  October  22,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  for  tlie  city  and  county  of  New  York, 
entered  October  9,  1893,  whicli  affirmed  a  judgment  entered 
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upon  the  report  of  a  referee  determining  the  order  of  pay- 
ment to  various  creditors  out  of  a  fund  paid  into  court,  by  the 
city  of  New  York. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Robert  E,  Deyo  for  appellant.  The  failure  to  secure  tlie 
consent  of  the  commissioner  of  public  works  to  Patten's  first 
assignment  did  not  render  that  assignment  void.  {Gri^g  v. 
Landls,  21  N.  J.  Eq.  494 ;  Kneetle  v.  Newcomh,  22  K  Y. 
249  ;  In  re  N.  F.,  Z.  i&  W.  R.  E.  Co.,  98  N.  Y.  447 ;  Bush 
V.  Lathroj),  22  N.  Y.  535  ;  G.  A.  Co,  v.  AUing,  46  Hun,  582.) 
Patten's  first  assignment  being  prior  in  point  of  time  to  that 
of  the  bank,  is  entitled  to  precedence,  although  he  gave  no 
notice  thereof  to  the  city.  {Fairbanks  v.  Sargent,  104  X.  Y. 
108 ;  117  N.  Y.  320  ;  Bxish  v.  Lathrop,  22  X.  Y.  535  \  Muir 
v.  Sc/ienck,  3  Hill,  228 ;  Williams  v.  Ingersoll,  89  N.  Y.  508  ; 
Beach  on  Eq.  Juris.  §§  343,  344 ;  2  Pom.  Eq.  Juris.  §  695.) 
Patten's  first  assignment  is  not  invalidated  because  he  took 
a  second  assignment.     {York  v.  Conde,  61  Hun,  26.) 

Charles  E,  Patterson  for  respondent.  The  record  does  not 
sufticiently  set  forth  the  facts  proven  and  found,  nor  the  pro- 
ceedings in  the  case,  to  enable  the  court  to  say  that  the  judg- 
ment below  is  erroneous.  {Gardinier  v.  Schioab,  110  N.  Y. 
650 ;  Murray  v.  Marshall,  94  N.  Y.  611 ;  Kellogg  v.  Thomp- 
son, 66  N.  Y.  88 ;  R,  Z.  Co.  v.  S.  cfe  P.  I\  Co.,  135  K  Y. 
209.)  The  so-called  assignment  from  Dawson  to  Patten  of 
April  11,  1887,  was  absolutely  void.  {Burck  v.  Tayhr,  152 
U.  S.  634 ;  Horner  v.  Wood,  23  N.  Y.  350  ;  Grigg  v.  Landisy 
4  C.  E.  Green,  350 ;  In  re  N.  Y.,  L.  &  ^V.  R.  Co.,  98  N.  Y. 
447 ;  A.  V.  S.  Co.  v.  B.  M.  Co.,  127  U.  S.  379 ;  D.  Comity  v. 
D.  S.  &  L.  Co.,  133  U.  S.  473,  488.)  The  maxim  of  modu^ 
it  conventio  nmcnint  lege?n  is  invoked  by  respondent.  ( C".  /*. 
/?.  Co.  V.  B.  C.  Bank,  60  N.  W.  Ilep.  886.)  If  the  assign- 
ment to  the  appellant  was  valid,  still  he  would  not  be  entitled 
to  priority  over  the  bank's  assignment,  for  he  is  estopi>ed 
from   asserting   any   claim    under   his   so-called   assignment 
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of  April  11,  1887,  as  against  an  innocent  third  party. 
{McXeil  V.  T,  N.  Bank,  46  N.  Y.  325 ;  Moore  v.  M,  N,  Bank, 
55  X.  Y.  41 ;  Wei^U  v.  Boylan,  85  N.  Y.  394,  401  ;  Bank  of 
Bataina  v.  N.  Y.,  Z.  E.  cfe  W,  R,  R,  Co.,  106  N.  Y.  199; 
Addison  on  Contracts,  §  1272 ;  Mangeh  v.  Dixon,  McN.  & 
G.  437 ;  BayUy  v.  Greenleaf,  7  Wheat.  46  ;  Murray  v.  Lyl- 
hum,  2  Johns.  Ch.  442 ;  Judsofi  v.  Corcoran,  17  IIow.  [U.  S.] 
612 ;  Li  re  GUlesple,  15  Fed.  Rep.  734 ;    Bishvj)  v.  Garcia, 

14  Abb.  [K  S.]  69 ;  GreenUafy.  Stentoji,  6  Wkly.  Dig.  33 ; 
Trustees,  etc.,  v.  Wheeler,  61  N.  Y.  Ill ;  X.  Y.  cfe  zY.  //.  R. 
B.  Co,  V.  Schuyler,  34  N.  Y.  80;  Finch  v.  7:?a7'fo/',  49  N.  Y. 
1 ;  Fairbanks  v.  Sargent,  117  X.  Y.  320 ;  Bush  v.  Lathrop, 
22  N.  Y.  248.)  If,  as  the  appellant  claimed  below,  liis  assign- 
ment was  intended  to  be  but  a  partial  assignment,  then  it 
could  not  be  operative  without  the  consent  of  the  other  con- 
tracting party.  {Mandetnlle  v.  Welch,  5  Wheat.  277 ;  Glh- 
mi  V.  Cooke,  20  Pick.  15.)  Between  different  assignees  of 
the  same  chose  in  action,  the  one  prior  in  time  is  not  always 
entitled  to  precedence.  {Bush  v.  Lathrop,  22  N.  Y.  535 ; 
WiUiajns'y.  Ingersoll,  89  N.  Y.  508 ;  Fairhanks  v.  Sargent, 
104  N.  Y.  108 ;  117  N.  Y.  320 ;  Add.  on  Oont.  §  1272 ;  Spain 
V.  Hamilton,  1  Wall.  604-623  ;  N.  Bank  v.  Texas,  20  Wall. 
72,-89;  Z.  Bank  v.  SchuUr,  120  U.  S.  511 ;  In  re  GilUspie, 

15  Fed.  Rep.  734 ;  Jackson  v.  Henry,  10  Johns.  185 ;  Jack- 
ion  V.  Van  Valkenhurgh,  8  Cow.  260 ;  Barnett  v.  Brings,  6 
Paige,  323  ;  Fort  v.  Birch,  5  Den.  187 ;  104  N.  Y.  124  ;  117 
K  Y.  327;  Yorke  v.  Cond^,  61  Hun,  26.) 

Bartlett,  J.  This  is  an  appeal  from  a  judgment  of  the 
General  Term  of  the  Court  of  Common  Pleas  for  the  city  and 
county  of  New  York  affirming  a  judgment  entered  upon  tiie 
report  of  a  referee  determining  the  order  of  payment  to  vari- 
ous creditors  out  of  a  fund  paid  into  court  by  the  city  of  jS^ew 
York. 

John  F.  Dawson,  in  October,  1886,  entered  into  a  contract 
with'the  city  to  regulate  and  grade  Edgecomb  avenue  and 
other  streets. 
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Prior  to  April  11,  1887,  the  appellant  Patten  loaned  to 
Dawson  six  thousand  dollars,  and  the  latter  on  tliat  day- 
assigned  to  Patten  all  his  rights  and  interest  under  the 
contract.  The  referee  found  that  this  absolute  a«signment  in 
form  was  made  as  security  for  a  debt,  being  the  balance  due 
of  live  thousand  dollars  on  the  loan  made  by  Patten  to  Daw- 
son. Under  the  familiar  rule  that  the  form  of  words  used  in 
making  an  agreement  is  not  alone  to  receive  attention,  but  all 
the  circumstances  of  the  transaction  are  to  be  considered 
(  Williams  v.  Ingersoll^  89  K.  Y.  521),  Patten  stands  as  an 
assignee  of  a  portion  of  the  moneys  due  under  the  contract. 
It  is  also  found  that  Dawson  entered  upon  the  performance  of 
the  contract  and  thereafter  entirely  completed  the  same,  and 
the  work  was  accepted  by  the  city  on  the  2Sth  of  January, 
1891. 

In  December,  1887,  Dawson  assigned  to  the  Twelfth  Ward 
Bank  all  moneys  due  and  to  grow  due  under  the  contract  as 
collateral  security  for  the  payment  of  moneys  advanced  and 
to  be  advanced  by  the  bank  to  Dawson. 

On  the  1st  day  of  March,  1889,  Dawson  made  a  second 
assignment  of  live  thousand  dollars  of  the  first  money  to  grow 
due  on  the  contract  as  collateral  security  for  the  payment  of 
that  amount,  which  w^as  the  balance  then  due  on  the  original 
loan  made  to  Dawson  by  Patten. 

It  is  provided  by  the  contract  in  substance  that  the  eon- 
tractor  shall  not  assign  the  contract,  or  any  of  the  moneys 
payable  thereunder,  without  the  consent  of  the  city,  signified 
in  writing  by  the  commissioner  of  public  Avorks  indorsed  on 
the  agreement ;  that  in  the  absence  of  such  consent  no  riglit 
under  the  contract,  nor  to  any  moneys  to  grow  due  by  its 
terms,  should  be  asserted  against  the  city  of  Xew  York. 
•  The  city  was  not  asked  to  consent  to  the  first  assignment  to 
Patten,  but  it  did  consent  to  the  "assignment  to  the  Twelfth 
Ward  Bank  and  the  second  assignment  to  Patten. 

Upon  the  completion  of  the  contract  the  city  owed  Dawson 
a  balance  of  a  little  over  fifty-seven  thousand  dollars.  In 
February,  1890,  the  plaintiff  began  this  action  to  foreclose  a 
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mecbanic'8  lien  filed  against  the  money  so  due,  and  all  persons 
interested  in  the  fund  were  made  parties. 

The  issues  were  tried  before  a  referee,  who  rendered  judg- 
ment as  between  Patten  and  the  bank  tliat  the  assignment  of 
the  latter  was  entitled  to  priority  for  the  reason  that  Patten's 
assignment  was  not  consented  to  by  the  city,  and  also  because 
the  bank  had  no  notice  of  Patten's  assignment.  As  this  judg- 
ment has  been  affirmed  by  the  General  Term,  and  it  appears 
that  if  the  bank  is  paid  in  full  Patten  will  receive  nothing,  it 
becomes  of  importance  to  inquire  whether  the  judgment  can 
be  sustained. 

The  provision  of  the  contract  adverted  to  has  been  treated 
by  the  court  below  as  rendering  void  all  assignments  of  moneys 
to  grow  due  unless  the  consent  of  the  city  was  obtained,  and 
as  available  by  any  assignee  to  defeat  the  rights  of  a  senior 
assignee  who  had  failed  to  secure  the  necessary  consent. 

We  do  not  think  that  tliis  provision  is  capable  of  any  such  con- 
struction ;  it  was  inserted  in  the  contract  solely  for  the  benefit 
of  the  city,  and  prevents  any  claim  being  asserted  against  it 
in  the  absence  of  consent ;  it  is  a  shield  to  protect  the  city,  and 
not  a  weapon  with  wliich  a  junior  assignee  is  to  fight  his  way 
to  a  more  favorable  position  in  the  line  of  payment. 

The  General  Term  held  that  tliis  case  is  governed  by  the 
maxim  modus  et  convent iovineunt  legem. 

The  late  Jndge  Allen  of  this  court  liberally  translated  the 
maxim  as  follows :  "  The  terms  and  conditions  of  a  contract 
have  the  force  of  law  over  those  who  are  parties  to  it." 
{Lawry  v.  Inman^  46  N.  Y.  129.) 

As  between  Dawson  and  the  city  the  covenant  we  are  con- 
sidering does  have  the  force  of  law,  for  the  reason  they  are 
parties  to  the  contract  and  come  within  the  express  terms  of 
the  maxim  quoted,  but  the  bank  is  not  a  party  and  cannot 
invoke  this  provision  of  the  agreement  to  defeat  the  claim  of 
Patten. 

The  city  has  paid  into  court  the  money  due  under  tlie  con- 
tract and  will  be  protected  by  any  judgment  rendered ;  no 
36 
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claim  is  being  asserted  against  it,  and  the  covenant  does  not 
apply  to  the  situation  now  presented. 

It  was  strenuously  urged  on  the  argument  by  tlie  counsel 
for  the  bank  that  the  disposition  of  this  case  by  the  court 
below  is  justified  by  Burck  v.  Taylor  (152  U.  S.  634).  It  is 
sufficient  to  point  out  that  the  case  cited  dealt  with  a  contmet 
made  by  an  individual  with  the  state  of  Texas,  which  contained 
an  absolute,  unqualified  covenant  that  it  should  not  be  assigned 
in  whole  or  in  part  without  the  written  consent  of  the  state. 

In  the  case  at  bar  the  substance  of  the  covenant  is  that  if 
the  contract  or  any  of  the  moneys  due  under  it  are  assigned 
without  consent  no  claim  can  be  asserted  by  virtue  thereof  as 
against  the  city. 

In  the  case  at  bar  no  absolute  assignment  has  been  made 
of  the  contract,  but  all  transfers  were  of  moneys  due  tliere- 
under  as  collateral  to  secure  the  payment  of  a  debt. 

There  is  a  wide  difference  between  assigning  moneys  due 
under  a  contract  and  an  absolute  assignment  of  the  contract 
itself,  as  the  latter  act  disturbs  that  relation  of  personal  conti- 
jdence  which  exists  between  one  desiring  work  done  that 
'requires  a  high  order  of  skill  and  intelligence  and  the  con- 
:tractor  he  may  have  selected  as  possessing  these  necessary 
•qualifications.  {Delaware  County  v,  Diebold  Safe  cfe  L^k 
Co,,  133  [J.  S.  479.) 

For  these  reasons,  we  think,  the  case  of  Burch  v.  Taylor 
has  no  application  to  the  case  before  us. 

It  is  further  argued  on  behalf  of  the  bank  that,  even  if 
Patten's  assignment  is  valid,  he  is  estopped  from  urging  his 
claun  as  against  the  bank,  as  he  allowed  Dawson  to  continue 
in  the  performance  of  the  contract  and  that  the  bank  was  mis- 
led by  his  apparent  ownership. 

"We  have  already  referred  to  the  finding  that  Patten's  first 
assignment,  while  absolute  in  terms,  was  intended  and  treated 
as  a  collateral  security,  and  that  Dawson's  relations  with  the 
city  were  not  disturbed.  It  cannot  now  be  claimed,  in  the 
face  of  the  proofs  and  the  findings,  that  Patten  was  the  owner 
of  this  contract  between  Dawson  and  the  city  by  absolute 
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assignment ;  he  stands  in  the  position  of  an  assignee  who  i& 
entitled  to  receive  as  collateral  security  moneys  due  under  the 
contract. 

Furthermore,  there  is  nothing  in  the  evidence  to  justify 
tlie  claim  that  the  bank  was  misled  ;  no  \)roof  was  offered  that 
Patten  knew  of  the  provision  of  the  contract  requiring  the. 
consent  of  the  city,  or  that  he  knew  the  bank  was  advancing 
money  to  Dawson  or  held  his  assignment,  or  that  he  attempted, 
to  conceal  his  first  assignment. 

The  bank  cannot  claim  to  have  been  misled,  unless  it  is  the 
fact  that  Patten  was  legally  bound  to  have  notified  it  and  the 
city  of  his  first  assignment. 

Wq  have  already  pointed  out  that  he  rested  under  no  obli- 
gation to  notify  the  city  unless  he  sought  to  assert  some  claim 
against  it ;  in  that  event  he  would  have  been  compelled  to 
obtain  the  consent  required  by  the  contract. 

Patten,  as  matter  of  fact,  makes  no  claim  as  against  tha 
city  and  stands  in  no  different  position  than  any  other  assignee 
of  a  share  of  the  fund  which  is  sought  to  be  distributed  in 
this  action  ;  this  being  so,  he  comes  within  the  rule  laid  down 
by  this  court  to  the  effect  that,- as  between  different  assignees 
of  a  chose  in  action  by  express  assignment  from  the  same  per- 
son, the  one  prior  in  point  of  time  will  be  protected,  although 
he  has  given  no  notice  of  such  assignment  to  either  the  sub- 
sequent assignee  or  the  debtor.  {Fairba/nka  v.  Sargent^  104? 
K  Y.  108 ;  S.  a,  117  K  Y.  320 ;  Williams  v.  Ingeraoll,  89- 
N.  Y.  508 ;  Mitir  v.  Schenck,  3  Hill,  228.) 

A  different  rule  exists  in  England,  in  some  of  the  states,, 
and  in  the  United  States  courts.  The  respondent's  counsel 
has  cited  many  of  these  foreign  cases  that  are  contrary  to  the 
law  as  long  established  in  this  state. 

It  is  also  urged  by  the  bank  that  Patten  waived  all  rights 
under  his  first  assignment  by  taking  a  second  assignment  and 
releasing  all  but  thirty  per  cent  of  the  moneys  payable  by  the 
terms  of  the  contract. 

The  second  assignment  was  by  way  of  additional  collateral 
to  secure  the  payment  of  a  balance  due  on  the  original  loan^ 
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and  did  not  in  any  way  affect  the  first  assignment,  and  the 
release  referred  only  to  the  second  assignment. 

The  learned  counsel  for  the  bank  has  submitted  upon  his 
brief  other  legal  propositions,  which  have  been  carefully  con- 
aidered,  but  the  views  we  have  already  expressed  render  a 
further  discussion  of  the  case  unnecessary. 

The  judgment  entered  upon  the  report  of  the  referee  and 
tlie  judgment  of  the  General  Term  should  be  reversed  and  a 
new  trial  ordered,  with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


John  Flood,  Respondent,  v,  Henry  Van  Wormeb,  as  Com- 
missioner of  Highways  of  the  Town  of  Rotterdam, 
Appellant. 

1.  Public  Officer— Injunction  — Irreparable  Injury.  Where  a 
public  officer,  under  color  of  office  and  the  provisions  of  a  statute,  threatens 
to  do  an  act  which  will  inflict  permanent  damage  to  the  realty  of  another, 
the  owner  thereof  is  not  bound  to  wait  until  the  threatened  act  has  been 
actually  committed,  but  may  at  once  invoke  the  equitable  interference  of 
the  courts  to  restrain  such  act,  on  establishing  that  he  does  not  come 
within  the  provisions  of  the  statute  under  which  the  officer  claims  to  act. 

2.  CoMMiesioNER  OP  Highways— Abuse  op  Authority— Cloud  on 
Title.  In  an  action  brought  to  restrain  the  defendant  as  commissioner  of 
highways  from  removing  plaintiff's  house  as  encroaching  upon  the  high- 
way, under  the  Highway  Law  (Chap.  568*  Laws  of  1890,  §  105),  it  appeared 
that  the  defendant  had  served  a  notice  upon  the  plaintiff,  which  was  also 
filed  in  the  town  clerk's  office,  to  the  effect  that  his  house  encroached  upon 
the  highway  to  an  extent  described,  and  he  was  required  to  remove  the 
building;  annexed  to  the  notice  was  a  copy  of  an  order  which  recited  that 
the  commissioner  of  highways  had  ascertained  that  the  highway  was  so 
encroached  upon,  and  which  ordered  the  house  to  be  removed;  it  also 
appeared  that  the  defendant  stated  to  the  plaintiff  that  he  would  move 
his  house  after  collecting  the  fine.  Plaintiff  recovered  a  judgment  adjudg- 
ing that  his  house  did  not  encroach  upon  the  highway  and  restraining  tlie 
defendant  as  pniyed  for.  JIHd,  proper;  that  while  the  action  could  not  be 
maintained  upon  the  ground  that  the  notice  created  a  cloud  upon  plaintiff's 
title,  it  was  maintainable  (Peckham,  J.,  dissenting)  by  reason  of  a  threat- 
ened abuse  of  authority  by  a  public  officer  under  color  of  office;  that  as  the 
Statute  gave  the  power  to  defendant  to  proceed  summarily  against  the 
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plaintiff's  property,  and  he  had  threatened  to  exercise  it,  plaintiff  havings 
established  that  he  did  not  come  within  the  provisions  of  the  statute,  waa 
entitled  to  an  injunction  restraining  the  threatened  injury. 
Reported  below,  70  Hun,  415. 

(Argued  October  9, 1895;  decided  October  22,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  upon 
an  order  made  July  8,  1893,  which  affirmed  a  judgment  in 
favor  of  plaintiff  entered  upon  tlie  report  of  a  referee. 

The  nature  of  tlie  action  and  the  facts,  so  far  as  material,, 
are  stated  in  the  opinion. 

Alonzo  P,  Strong  for  appellant.  The  referee  finds  as  a 
conclusion  of  law  that  the  defendant's  notice  to  plaintiff 
created  a  cloud  on  the  title  of  the  plaintiff's  property,  and  that, 
this  action  could  be  maintained  as  one  to  aid  in  the  removal 
of  such  cloud.  This  is  a  material  error,  requiring  the  reversal 
of  this  judgment.  (Laws  of  1891,  chap.  568  ;  1  R.  S.  art.  5,. 
tit.  1,  chap.  16 ;  Laws  of  1878,  chap.  245 ;  Const,  art.  1,  §  6 ;. 
^uaH  v.  Palmer y  74  N.  Y.  183;  Bemsen  v.  Wheeler,  105 
K  Y.  573 ;  Horn  v.  Town  of  New  Lots,  83  N.  Y.  100  \ 
Works  V.  City  of  Lockport,  28  Hun,  9 ;  People  ex  rel,  v.  Bd. 
of  Healthy  140  N.  Y.  1;  Iloughtaling  v.  Walling,  48  Hun, 
104;  Moores  v.  Townshend,  102  N.  Y.  387;  Lehman  v. 
Roberts,  86  N.  Y.  239 ;  Washhitm  v.  Bumham,  63  N.  Y. 
134;  Ward  y.  Dewey,  \^  N.  Y.  522;  Townaend^.  Mayor, 
etc,,  77  N.  Y.  545 ;  AlUn  v.  City  of  Buffalo,  39  N.  Y.  386 ; 
Gxtest  V.  City  of  Brooklyn,  69  N.  Y.  513 ;  Scott  v.  Onder- 
dmk,  14  N.  Y.  12 ;  Marsh  v.  City  of  Brooklyn,  59  N. 
Y.  283;  May<yr  v.  Meserole,  26  Wend.  132;  Overing 
V.  Foote,  43  N.  Y.  290;  Cox  v.  Clift,  2  N.  Y.  118.) 
If  this  action  be  regarded  as  one  to  restrain  a  threatened 
injury  to  the  freehold  likely  to  cause  irreparable  injury, 
then  the  judgment  is  not  only  unsustained  by  the  evi- 
dence and  facts  as  found  by  the  referee,  but  is  contrary  to 
both  the  evidence  and  the  facts  as  so  found.  {Bonnell  v. 
Oriswold,  89  N.  Y.  122 ;  Schwinger  v.  Raymond,  83  N.  Y. 
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192 ;  Cmiaelyea  v.  Blanchard,  103  N.  Y.  231 ;  Redfidd  v. 
Redfield,  110  N.  Y.  671 ;  Oreen  v.  Raworth,  113  N.  Y.  462.) 
Tlie  service  of  the  notice  alone,  if  it  be  not  a  cloud  on  the 
title,  unaccompanied  by  any  overt  or  threatened  wrongful 
entry  on  plaintiffs  premises,  gives  plaintiff  no  cause  of  action, 
though  no  encroachment  in  fact  existed.  {Guest  \.  City  oj^ 
BrooMyn^  69  N.  Y.  506 ;  People  v.  CcmdL  Boardy  55  N.  Y. 
390;  Ilartwell  v.  Annstrong^  19  Barb.  166;  Moores  v. 
Svxedley^  6  Johns.  Ch.  31;  Leroy  v.  City  of  New  York,^ 
Jolms.  Ch.  352;  Whitney  v.  Mayor^  etc.j  1  Paige,  548; 
3fayor,  etc,  v.  MeHerole^  26  Wend.  132,  138;  Gillespie  v. 
Broas,  23  Barb.  370,  378  ;  Keiriian  v.  NewUrtx,  20  Abb.  [X. 
C]  398 ;  Thomas  v.  M.  If.  I\  Union,  121  N.  Y.  45,  52 ; 
Gerret  v.  D,<&  ZT.  C  Co.,  122  X.  Y.  505,  529;  PeopU  v. 
Coffin,  7  Hun,  608  ;  71  K  Y.  612 ;  Wright  v.  Fleming,  12 
Hun,  469,  472.) 

Lewis  Cass  for  respondent.  Defendant's  "  notice  "  created 
a  cloud  on  plaintiff's  title,  and  this  action  can  be  sustained  as 
one  to  remove  such  cloud.  (Laws  of  1890,  chap.  568,  §§  3,  4, 
105 ;  Marsh  v.  City  of  Brooklyn,  59  N.  Y.  283  ;  GueU  v. 
City  of  Brooklyn,  69  N.  Y.  514 ;  Townsend  v.  Mayor,  etc.y 
77  N.*  Y.  546 ;  Amy  v.  Townshend,  141  K  Y.  361 ;  MeUen 
V.  Mellen,  139  N.  Y.  221 ;  Butler  v.  Johnson,  111  N.  Y. 
219  ;  O'Flynn  v.  Powers,  136  N.  Y.  423 ;  Schroeder  v.  Gur- 
ney,  73  X.  Y.  430  ;  2  Beach  on  Injunc.  §  1005.)  The  action 
may  be  regarded  as  one  to  restrain  a  threatened  injury  to  the 
freehold  likely  to  cause  irreparable  injury,  and  the  judgment 
is  supported  by  the  evidence  and  the  findings.  {King  v. 
Townsh&iid,  141  K.  Y.  361 ;  Cook  v.  Harris,  61  X.  Y.  455 ; 
Belknap  v.  Belknap,  2  Johns.  Ch.  403,  473 ;  Liinngston  v. 
Livingston,  6  Johns.  Ch.  497;  Fox  v.  Fitzsiimnons,  29  Hun, 
hU  ;  Corning  v.  T.  7.  &  N  Factory,  40  X.  Y.  191,  206, 207  ; 
W,  P.  L  Co.  V.  Reymert,  45  X.  Y.  705 ;  Z.  F.  Co.  v.  L. 
G.  Co.,  82  X.  Y.  476,  486 ;  Wheelock  v.  Noonan,  108  X.  Y. 
179,  186;  Baron  v.  Korn,  127  X.  Y.  224;  Mitchell  v. 
Tlwrne,  13  X.  Y.  539  ;    Cnnninghan}  v.  Fitzgerald,  138  X. 
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Y.  165  ;  K  B.  Co,  v.  T7/%(?  of  Haver  straw,  142  N.  Y.  146; 
Beach  on  Injunc.  §§  1007,  1125, 1133, 1135, 1312, 1317, 1328 ; 
Mayor,  etc.,  v.  MeseroU,  26  Wend.  140  ;  People  ex  rel,  v. 
Bd.  of  Health,  140  N.  Y.  8.)  The  highway  commissioner 
should  liave  brought  an  action  for  tlie  removal  of  the  encroach- 
ment, and  cannot  complain  because  his  proceedings  made  him 
a  defendant  instead  of  plaintiff.  (1  R.  S.  art.  5,  tit.  ,1,  chap. 
16,  §§  102-109 ;  Doughty  v.  BHll,  1  Abb.  Ct.  App.  Dec. 
524;  Laws  of  1862,  chap.  243,  §  107;  Laws  of  1870,  cliap. 
125,  §  103;  Laws  of  1878,  chap.  245,  §§  103,  104;  Laws  of 
1855,  chap.  255 ;  Laws  of  1890,  chap.  568,  §§  15,  104,  lOo, 
182;  Cook  x/Covil,  18  Ilun,  288;  Talmage  v.  Hunthig,  29 
N.  Y.  447 ;  Pugsley  v.  Anderson,  3  Wend.  468 ;  Wetrnore 
V.  Tmcey,  14  Wend.  252  ;  Van  Wick  v.  Leiit,  33  Hun,  301 ; 
Hathaway  v.  Jenks,  67  Hun.  289  ;  Cook  v.  Harris,  61  N.  Y". 
455 ;  Driggs  v.  Phillips,  103  N.  Y.  83 ;  Spier  v.  Toxon  of 
New  Utrecht,  121  N.  Y.  429 ;  Horey  v.  Village  of  Haver- 
straw,  124  N.  Y.  278  ;  James  v.  Sammis,  132  K  Y.  247.) 

Gray,  J.  This  was  an  action  in  equity  to  restrain  the 
defendant,  as  commissioner  of  highways,  from  removing  the 
plaintiff's  house  as  encroaching  upon  the  highway.  The  judg- 
ment recovered  by  the  plaintiff  adjudged  that  his  house  did 
not  encroach  upon  the  highway  and  restrained  the  defendant 
as  prayed  for. 

We  think  that  the  equitable  interference  of  the  court  was 
properly  invoked  and  that  its  decree  should  be  sustained,  upon 
the  ground  that  the  defendant,  as  a  public  otBcer,  under  color 
of  office,  had  threatened  to  do  an  act  which  would  inflict  per- 
manent damage  to  plaintiff's  property  and  that  the  plaintiff 
was  not  bound  to  wait  until  the  defendant  had  actually  com- 
mitted the  threatened  act. 

Section  105  of  chapter  568  of  the  Laws'of  1890,  known  as 
the  Highway  Law,  provides,  in  the  event  of  the  neglect  or 
refusal  of  the  owner  or  occupant  of  land  to  remove  an 
encroachment  within  the  time  specified  in  the  notice  served  by 
the  commissioners  of  highways,  that,  "he  shall  forfeit  to  the 
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town  the  sum  of  twenty-live  dollars ;  and  the  commissioners 
may  remove  such  obstruction  or  encroachment  at  the  expense 
of  the  town,  *  ^  *  or  the  said  commissioners  may  bring* 
an  action  in  any  court  of  competent  jurisdiction  to  compel 
such  owner  or  occupant  to  remove  such  obstruction  or 
encroachment."  The  defendant  served  a  notice  upon  the 
plaintiff  to  the  effect  that  his  house  encroached  upon  the  high- 
way, to  an  extent  described,  and  he  was  "  required,  according 
to  the  statute  in  such  case,"  etc.,  to  remove  the  building 
within  sixty  days.  Annexed  to  it  was  a  copy  of  an  order, 
reciting  that  the  commissioner  of  highways  had  ascertained 
that  the  highway  in  question  was  encroached  upon  in  a  certain 
manner  and  to  an  extent  described,  and  which  ordered  the 
house  to  be  removed. 

I  do  not  tliink  that  the  action  could  be  maintained  upon  the 
ground  that  the  notice,  which  was  iSled  in  the  town  clerk's 
oflBce,  created  a  cloud  upon  the  plaintiff's  title.  The  notice 
lacked  the  elements  of  a  judicial  determination  and  was  an  ex 
parte  proceeding. 

But  I  think  the  action  was  maintainable  upon  the  ground 
of  a  threatened  abuse  of  authority  by  a  public  officer,  under 
color  of  office.  By  the  terms  of  the  Highway  Act,  authority 
was  conferred  upon  the  commissioner  of  highways  to  remove 
the  obstruction,  or  encroachment,  upon  the  highway  and  it  is 
made  optional  witli  him  whether  lie  shall  first  bring  an  action 
to  compel  sucli  a  removal.  According  to  the  evidence,  and 
the  referee  so  found,  the  defendant  stated  to  the  plaintiff  that 
he  would  move  his  house,  after  collecting  the  fine.  Was  the 
plaintiff  bound  to  wait  until  the  commissioner  had  actually 
commenced  to  remove  his  building  and  had  committed  a 
trespass  upon  his  freehold,  of  a  nature  perhaps  not  to  be  com- 
pensated for  in  damages  ?     I  think  not. 

The  section  of  tlie  Highway  Law  referred  to  did  not  pro- 
vide the  opportunity,  which  previously  existed  under  the  law, 
for  the  trial  of  the  question  of  encroachment  and  it  seems  to  be 
in  the  line  of  a  just  protection  to  the  rights  of  the  citizen, 
with  whose  property  a  public  officer,  acting  under  the  color 
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of  law,  has  threatened  to  interfere,  that  he  should  be  permitted 
to  go  into  a  court  of  equity  and,  assuming  the  burden  of 
proving  that  he  has  not  rendered  himself  amenable  to  the 
provisions  of  the  law,  under  which  the  public  officer  claims  to 
act,  have  the  question  once  and  for  all  determined  and  thus 
prevent  irreparable  injury. 

In  jRf/an  v.  Brown  (18  Mich.  196)  the  bill  was  filed  to 
restrain  the  defendants,  a  canal  board,  from  committing  a 
threatened  trespass  upon  the  complainant's  property,  by 
removing  certain  cribs  as  a  foundation  for  docks  in  a  river 
and  the  point  was  made  that  the  injury  complained  of  was 
not  such  as  to  authorize  the  interference  of  a  court  of  equity. 
Justice  Campbell,  speaking  for  the  court,  very  pertinently 
observed  that "  the  case  also  involves  an  abuse  of  authority  by 
public  officers  and  agents,  under  color  of  office ;  and  ever  since 
the  case  of  Oshom  v.  Bank  of  U,  S.  (9  Wheat.  738),  it  has 
l)een  held  that  such  official  oppression  would  make  it  proper 
to  interfere  upon  a  less  grievance  than  -svould  justify  proceed- 
ings on  private  misconduct,  for  reasons  that  are  too  obvious 
To  require  explanation."  In  People  v.  Canal  Board  (55  N. 
Y,  390),  it  was  held  that  while  a  court  of  equity  has  no  super- 
viisory  power  or  jurisdiction  over  public  officials,  or  public 
bodies,  it  will  exercise  its  peculiar  jurisdiction  over  them  to 
prevent  some  illegal  act,  under  color  or  claim  of  right,  affect- 
ing injuriously  the  property  rights  of  individuals.  It  is  under 
one  of  the  heads  of  equity  jurisdiction  that  the  court  inter- 
feres to  prevent  injury  to  land,  if  the  trespass  will  be  attended 
by  irreparable  mischief  and  plaintiff  may  be  unable  to  obtain 
relief  at  law.     {Spear  v.  Cutter^  5  Barl).  48G.) 

The  Highway  Act  gives  the  power  to  the  defendant  to 
proceed  summarily  against  the  plaintiffs  property^  and  he  has 
threatened  to  exercise  it,  and  I  see  no  good  reason  for  refusing 
t(»  the  plaintiff  the  aid  of  a  court  of  equity,  to  restrain  the 
threatened  mischief,  when  he  establishes  that  he  does  not 
come  within  the  provisions  of  the  act,  under  whose  authority 
the  defendant  threatens  to  proceed. 

The  judgment  should  be  affirmed,  with  costs. 
37 
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All  concur,  except  Peckham,  J.,  dissentiDg,  on  the  ground 
that  there  is  no  evidence  in  the  case  showing  any  threats  raade 
on  the  part  of  the  defendant  to  do  any  irreparable  injury. 
The  threat  was  to  commence  an  action  first,  and,  upon  recovery 
in  that  action,  then  to  remove  the  obstruction. 

jTudgment  afiirmed. 


The  People  of  the  State  of  New  York  ex  rel.  William 
Barnes,  Jr.,  et  al.,  Appellants,  v.  The  Court  of  Sessions 
of  Albany  County,  Respondent. 

Crocinal  Contempt  —  Mandate  of  Commitment.  A  punishment  as 
for  a  criminal  contempt,  imposed  in  a  proceeding  based  upon  the  publica- 
tion of  newspaper  articles  concerning  a  judge  and  proceedings  in  his  court, 
cannot  be  sustained  when  the  mandate  of  commitment,  i.  e.,  the  final 
order  entered  in  the  proceeding,  fails  to  state  the  particular  circumstances 
of  the  offense,  as  required  by  the  statute  (Code  Civ.  Pro.  §  11),  so  as  to 
show  whether  or  not  the  adjudication  rested  upon  the  only  ground  on  which 
a  criminal  contempt  can  be  based  upon  a  publication,  namely,  the  publi* 
cation  of  a  false  or  grossly  inaccurate  report  of  the  proceedings  of  the 
court.     (Code  Civ.  Pro.  §  8.) 

People  ex  rel.  Barnes  v.  Court  of  Sessions  (82  Hun,  242),  reversed. 

(Argued  October  10,  1895;  decided  October  29,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  December  4, 
1894,  which  affirmed,  on  certiorari,  a  judgment  of  the  Court 
of  Sessions  of  the  county  of  Albany  adjudging  relators 
guilty  of  a  criminal  contempt,  and  dismissed  the  writ  of 
certiorari. 

The  mandate  of  commitment,  or  final  order  entered  in 
the  proceeding  in  the  Court  of  Sessions,  was  as  follows :  "  On 
the  12tli  day  of  May,  1894,  the  matter  again  came  before  us, 
on  all  the  papers  in  the  proceeding,  the  parties  appearing  in 
person  and  by  counsel,  and  after  hearing  Matthew  Hale,  Esq,, 
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of  counsel  for  the  defendants,  and  James  W.  Eaton,  Esq., 
district  attorney  of  the  county  of  Albany,  we  did  determine 
ainl  adjudge  the  said  William  Barnes,  Jr.,  George  N.  South- 
wick  and  Arthur  Lucas  to  be  guilty  of  criminal  contempt  of 
court,  and  did  sentence  said  William  Barnes,  Jr.,  George  N. 
Southwick  and  Arthur  Lucas,  as  a  punishment  for  saidoilense, 
to  each  pay  a  tine  of  one  hundred  dollars,  or,  in  lieu  thereof, 
to  each  stand  committed  to  the  Albany  county  jail  for  the 
period  of  thirty  days." 
Other  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Matthew  Hale  for  appellants.  The  acts  of  the  Court  of 
Sessions  in  imposing  the  fines  in  question  are  reviewable  by 
certiorari.  {People  ex  rel.  v.  Forhes^  143  K.  Y.  219.)  The 
affidavit  of  Mr.  Eaton  did  not  allege  any  act  of  the  appellants 
that  brought  the  case  within  the  jurisdiction  of  the  Court  of 
Sessions  to  punish  the  appellants  for  a  criminal  contempt. 
(Code  Civ.  Pro.  §  8  ;  Peoj)le  ex  rel,  v.  Oiji^r  t6  Terminer^  101 
X.  Y.  245 ;  S,  C.  Bank  v.  Alheryer,  78  X.  Y.  252  ;  Murphy, 
T.  Jack,  142  K.  Y.  215  ;  Drexjfus  v.  Otl^,  54  How.  Pr.  405 ; 
Perry  v.  Volkeimmg,  12  J.  &  S.  332;  Crocker  v.  Baker ^  3 
Abb.  Pr.  182 ;  PeopU  v.  Mayor,  9  Abb.  Pr.  253 ;  Joslyn  v. 
P.  M.  Co.,  12  Abb.  Pr.  [X.  S.J  329,  332.)  The  statement 
signed  and  sworn  to  by  the  defendants  cannot  be  construed  as 
an  admission  that  they  had  written  or  published  the  articles 
in  question.  {/?i  re  Griffin,  15  X.  Y.  S.  R.  400.)  The 
defendants  were  privileged  from  answering  the  interrogatories 
which  they  refused  to  answer,  and  did  nothing  to  waive  such 
privilege.  (Code  Civ.  Pro.  S§  523,  837,  2280;  Wihoh  v. 
Bennett,  2  Civ.  Pro.  Rep.  34;  Blamlell  v,  Iiay?nond,i)  Al)b. 
Pr.  144;  6  Abb.  Pr.  148;  People  v.  Brow?i,  72  X.  Y.  571; 
Henry  v.  Bank  of  Salina,  1  X.  Y.  03;  Priess  v.  A^.  J".  CI 
<fe  IT.  R,  P.  P,  Co.,  67  Ilun,  213;  143  X^  Y.  219  ;  PeopU 
V.  Mather,  4  Wend.  229 ;  Buffalo  v.  Pay,  1  X\  Y.  S.  R.  730, 
738;  Stover  v.  People,  56  X,  Y.  315;  People  ex  rel,  v. 
Forle^,  143  X.  Y.  230.)     The  record  does  not  show  that  any 
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act  constituting  a  criminal  contempt  was  charged,  proved  or 
adjudged.  (Code  Civ.  Pro.  §  8;  Const.  U.  S.  art.  5,  §  14; 
Const;  N.  Y.  art.  2,  §  6.) 

James  W.  Eaton  for  respondent.  The  Court  of  Sessions 
had  complete  jurisdiction  to  entertain  these  proceedings  and 
to  punish  relators.  (Penal  Code,  §  246;  People  ex  reL  v. 
Fancher,  2  Hun,  226 ;  People  ex  reL  v.  Keeler,  99  N.  Y.  463  ; 
Anderson  v.  Dunn^  6  Wheat.  204 ;  Maurics  v.  Dyer^  2  Greenl. 
165  ;  Yates  v.  Lansing^  9  Johns.  305  ;  6  Johns.  337 ;  4  Johns. 
317 ;  1  Burr's  Trial,  352  ;  United  States y.  Hudson^  7  Cranch, 
32;  1  Kent's  Com.  300 ;  United  States^.  New  Bedford  Bridge^ 
1  M.  &  W.  401 ;  Ex  parte  Adams,  25  Miss.  883;  Tetuieys 
Case,  23  X.  H.  [3  Foster]  162 ;  State  v.  Copp,  15  N.  H.  212 ; 
Jackson  v.  Smith,  5  Johns.  117;  Cominonwealth  v.  Dan- 
dridgey^  Ya.  408;  4  Black  Com.  286;  Thomas  v.  Coniins^ 

1  Yates,  1;  In  re  Smethurst,  2  Sandf.  Ch.  724;  Gates  v. 
McDaniel,  8  Porter,  356 ;  A,  C.  Bank  v.  Srhermerhorn^  9 
Paige,  372;  In  re  Pitman,  1  Curtis,  186;   U  S,  v.  Dodqe^ 

2  Gall.  313 ;  Murdocl^s  Case,  2  Bland,  461 ;  People  ex  rel.  v.  Ct. 
ofSessio7is,  27  IIow.  Pr.  14  ;  People  ex  reL  v.  Rice,  57  Hun,  (>2 ; 
Pahl  V.  Eahl,  14  AVkly.  Dig.  560 ;  G.  G,  etc.,  Co.  v.  Supr- 
rior  Court,  65  Cal.  187;  Rapalje  on  Contempt,  §  126  ;  Ruth- 
erford y.  Metcalf  5  Hay  ward  [Tenn.],  58 ;  People  v.  Broiret\ 
4  Paige,  405;  Penal  Code,  §  143;  Code  Civ.  Pro.  §  8; 
People  ex  rel.  v.  Stapleton,  18  Col.  568  ;  Stover  v.  People,  56 
K  Y.  315  ;  Gordon  v.  Peoj^le,  33  N.  Y.  501 ;  People  v.  Dyle, 
21  N.  Y.  578  ;  Andrews  v.  Fnj,  104  Mass.  234.)  The  alleged 
answers  or  disclaimers  tiled  by  relators,  and.  their  refusal  to 
answer  interrogatories,  were^xv  se  a  repeated  and  aggravated 
contempt.  {U.  S.  v.  Church,  6  Utah,  73;  U.  S.  v.  Dodge.  2 
Gall.  213;  People  ex  rel.  v.  Pendleton,  64  N.  Y.  622;  Iloh 
lingsworth  v.  Dvane,  AVall.  C.  C.  77 ;  Ex p>arte  Chamherhnn^ 
4  Cow.  49;  2[cCormick  v.  Sheridan,  77  Cal.  252;  Stover  v. 
People,  56  N.  Y.  315  ;  Andreses  v.  Eri/,  104  Mass.  234.)  It 
is  questionable  wliether  this  court  should  review  the  decision 
of  the  court  below.     (People  ex  rel.  v.  Xellt/,  24  N.  Y.  74.) 
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Haight,  J.  It  is  charged  that  on  tlie  morning  of  April 
12th,  1894,  the  relators,  as  the  editors  and  publishers  of  the 
Albany  Morning  Express,  published  in  that  paper  two  arti- 
cles, one  in  the  editorial  column,  entitled  ''  The  disgrace  of 
Clute,"  and  the  other  in  tlie  nevrs  column,  entitled  "His 
action  needs  explanation."  That  these  articles  reflected  seri- 
ously upon  the  motives  and  action  of  the  judge  presiding  at 
the  Court  of  Sessions,  and  that  they  amounted  to  a  criminal 
contempt.  The  editorial  proceeds  as  follows  :  "  County  Judge 
Jacob  H.  Clute  added  to  his  unsavory  notoriety  yesterday  by 
assigning  Arthur  I^.  Andrews  and  Henry  A.  Peckham  to 
defend  men  who  were  arrested  on  election  day  charged  with 
attempting  to  vote  illegally. 

"  Messrs.  Andrews  and  Peckham  have  been  prominent  among 
the  lawyers  whose  services  have  been  given  freely  and  with- 
out charge  to  prosecuting  violators  of  the  election  laws.  Of 
this  fact  Jacob  II.  Clute,  of  course,  w-as  fully  aware,  not  only 
because  their  activity  in  the  interest  of  honest  elections  has 
been  a  matter  of  current  news,  but  also  because  they  have 
appeared  before  Judge  Clute's  own  tribunal  in  the  perform- 
ance of  their  duty. 

"  In  the  light  of  these  facts  the  low-down  character  of  the 
judicial  trick  to  which  Jacob  II.  Clute  descended  may  be  real- 
ized. He  availed  himself  of  his  powder  as  county  judge  to 
place  these  two  worthy  lawyers,  who  have  fought  to  prevent 
suffrage  stealing  in  Albany,  in  tlie  dilemma  of  defending  elec- 
tion criminals  or  else  subjecting  themselves  to  a  fine  of  $500 
and  imprisonment  for  thirty  days  for  contempt  of  court." 

Then  follows  a  denunciation  of  the  judge  in  unmeasured 
terras,  with  allusion  to  his  judicial  action  in  otlier  cases. 

The  proceedings  were  instituted  upon  the  affidavit  of  James 
W.  Eaton,  the  then  district  attorney,  U])on  which  the  order 
was  issued  for  the  relators  to  show  cause  why  they  should  not 
be  punished  for  contempt.  On  the  return  day  the  relators 
appeared  personally,  and  their  counsel  moved  to  vacate  the 
order  to  show  cause,  which  was  denied.  They  thereupon  tiled 
their  answer,  which  is  as  follows :    "  The  above-mentioned 
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defendants,  and  each  of  tliem,  hereby  deny,  each  for  himself, 
tliat  he  has  been  guilty  of  the  publication  of  Any  false  or 
grossly  inaccurate  reports  of  any  of  the  proceedings  of  the 
said  court."  Interrogatories  were  thereupon  filed  requiring 
the  relators  to  answer  as  to  whether  they  were  the  editors  and 
publishers  of  the  articles  in  question.  Answ^ers  having  been 
filed,  the  court  entered  the  following  mandate  or  judgment : 
"  On  the  12th  day  of  May,  1894,  the  matter  again  came  before 
us,  on  all  the  papers  in  the  proceeding,  the  parties  appeariner 
in  person  and  by  counsel,  and  after  hearing  Matthew  Kale, 
Esq.,  of  counsel  for  the  defendants,  and  James  W.  Eaton, 
Esq.,  district  attorney  of  the  coimty  of  Albany,  we  did  deter- 
mine and  adjudge  the  said  William  Barnes,  Jr.,  George  X. 
Southwick  and  Arthur  Lucas  to  be  guilty  of  criminal  contempt 
of  court,  and  did  sentence  said  William  Barnes,  Jr.,  George 
N.  Southmck  and  Arthur  Lucas,  as  a  punishment  for  siiid 
offense,  to  each  pay  a  tine  of  one  hundred  dollars,  or  in  lien 
thereof  to  each  stand  committed  to  the  Albany  county  jail  for 
the  period  of  thirty  days." 

The  comments  in  the  articles  published  reflecting  upon  the 
character  and  conduct  of  the  presiding  judge  were  of  a  most 
extraordinary  nature.  It  is  to  be  regretted  that  the  editors 
and  publishers  of  a  prominent  and  influential  journal  should 
so  far  violate  their  privilege  and  misconceive  their  duty  to  the 
public.  The  publication  of  the  articles  was  exceedingly  harm- 
ful. They  tended  to  bring  into  disrepute  the  administration 
of  the  law,  and  to  destroy  the  confidence  of  the  public  in  and 
its  respect  for  the  proceedings  of  our  courts.  If  the  judge  is 
guilty  of  the  acts  charged  complaint  should  be  made  to  the 
proper  officers,  and  proceedings  instituted  for  his  removal. 
If  he  is  not  guilty,  the  dignity  of  the  court  should  be  pre- 
served by  the  prompt  punishment  of  the  offenders.  The 
punishment,  liowever,  must  be  inflicted  under  due  forms  of 
law,  and  such  must  be  the  point  of  our  inquiry  with  reference 
to  the  proceedings  under  review. 

Criminal  contempt  of  court  is  defined  as:  "1.  Disorderly, 
contemptuous,   or  insolent   behavior,   committed   during  its 
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sitting,  in  its  immediate  view  and  presence,  and  directly  tend- 
ing to  interrupt  its  proceedings,  or  to  impair  the  respect  due 
to  its  authority.  2.  Breach  of  the  peace,  noise,  and  other  dis- 
turbance, directly  tending  to  interrupt  its  proceedings.  3. 
Willful  disobedience  to  its  lawful  mandate.  4.  Resistance 
willfully  offered  to  its  lawful  mandate.  5.  Contun^iacious  and 
unlawful  refusal  to  be  sworn  as  a  witness ;  or,  after  being 
sworn,  to  answer  any  legal  and  proper  interrogatory.  6.  Pub- 
lication of  a  false,  or  grossly  inaccurate  report  of  its  proceed- 
ings. But  a  court  cannot  punish  as  a  contempt,  the  pubhca- 
tion  of  a  true,  full,  and  fair  report  of  a  trial,  argument,  decis- 
ion, or  other  proceeding  therein."  (Code  of  Civil  Procedure, 
section  8.) 

Such  contempt  may  be  divided  into  two  classes:  1.  That 
which  is  committed  in  the  immediate  view  and  presence  of 
tlie  court ;  and  2.  That  which  is  committed  out  of  court. 
When  the  contempt  is  committed  in  the  view  and  presence  of 
the  court,  it  may  be  punished  summarily  ;  when  not  so  com- 
mitted, the  party  charged  must  be  notified  of  the  accusation, 
and  have  a  reasonable  time  to  make  a  defense.  (Code  C.  P. 
section  10.)  The  publication  of  a  false  and  grossly  inaccurate 
report  of  a  proceeding  in  court  belongs  to  the  latter  class,  and, 
as  we  have  seen,  the  party  charged  must  be  notified  of  the 
accusation. 

It  is  urged  on  the  part  of  the  appellants  that  the  court 
obtained  no  jurisdiction  to  punish  them  for  contempt,  for  the 
reason  that  the  order  to  show  cause  was  based  upon  an 
affidavit  of  the  district  attorney,  which  was  made  wholly  upon 
information  and  belief,  and  that  it  failed  to  specify  the  part 
or  portions  of  the  articles  published  which  were  claimed 
amounted  to  a  contempt ;  and,  also,  that  there  was  no  suffi- 
cient evidence  showing  that  the  articles  were  publislied  by  the 
appellants  and  were  grossly  false  and  inaccurate.  The  con- 
clneion  reached  by  us  renders  it  unnecessary  to  consider  these 
questions  in  detail.  The  court  undoubtedly  obtained  jurisdic- 
tion of  the  appellants  when  they  appeared  before  it  and  wei'e 
charged  with  the  contempt.     The  only  office  of  the  order  to 
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show  cause  was  to  bring  them  before  the  court ;  and,  if  it  was 
issued  on  an  insufficient  affidavit,  they  must  now  be  deemed 
to  have  waived  the  defect  by  their  personal  appearance  and 
answer.  If  tliey  deny  tlieir  guilt,  they  doubtless  have  tlie 
riglit  to  have  it  establislied  by  evidence  in  so  far  as  it  is  not 
within  the  personal  knowledge  of  the  court.  The  court  had 
personal  knowledge  of  its  own  proceedings.  It  could  not, 
however,  have  had  personal  knowledge  as  to  whether  the 
appellants  were  the  editors  and  publishers  of  the  articles  or  as 
to  whether  the  attorneys  mentioned  in  the  articles  were  the 
counsel  of  the  so-called  committee  of  fifty.  But  for  the  pur- 
poses of  this  oAse  we  shall  assume  that  the  proceedings  were 
regular  and  that  the  evidence  was  sufficient  to  warrant  the  con- 
viction. Our  difficulty  is  with  tlie  formal  mandate  or  judg- 
ment. As  will  be  seen,  it  convicts  the  appellants  of  a  crim- 
inal contempt  and  imposes  punishment  by  fine  and  imprison- 
ment. It  does  not  specify  the  particular  circumstances  of  the 
offense.  In  case  of  criminal  contempt  this  is  specifically 
required  :  "  When  a  person  is  committed  for  such  a  contempt 
the  particular  circumstances  of  his  offense  must  be  set  forth 
in  the  mandate  of  commitment."  (Code  C.  P.  section  11.) 
This  is  but  a  re-enactment  of  the  Revised  Statutes,  which  pro- 
vided that  "  whenever  any  person  shall  be  committed  for  any 
contempt  specified  in  this  article,  the  particular  circumstances 
of  his  offense  shall  be  set  forth  in  the  order  or  warrant  of 
commitment."  (2  K  S.  377.)  Under  the  Revised  Statutes 
it  is  called  the  "  order  or  warrant ; "  under  the  Code  it  is 
called  the  "  mandate  of  commitment."  They  doubtless 
mean  the  same  and  relate  to  the  final  order  entered  in  the 
proceeding.  This  is  no  new  doctrine.  Rapalje  on  Con- 
tempts, at  page  178,  says,  "  the  final  order  must  desig- 
nate the  particular  misconduct  of  which  the  defendant 
is  convicted."  In  DeWitt  v.  Dennis  (30  How.  Prac. 
131)  Morgan,  J.,  says :  "  The  order  of  conviction  is  not  suf- 
ficiently definite  and  specific,  and  does  not  properly  describe 
the  particular  misconduct  for  which  he  is  convicted."  And 
for  this  reason  the  order  convicting  the  person  of  contempt 
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was  set  aside.  The  same  rule  prevails  in  England.  Oswald 
on  Contempt,  at  page  158,  says :  '*  An  order  of  committal  is 
bad  if  it  does  not  specify  in  what  particulars  the  pei-son  com- 
mitted has  been  guilty  of  contempt."  In  the  Pollard  case 
(2  P.  C.  120)  it  was  said  that  "  No  person  should  be  punislied 
fur  contemjit  of  court  (which  was  a  criminal  offense)  unless 
the  specific  offense  charged  against  him  was  distinctly  stated." 
(See,  also,  In  re  John  Rea^  14  Cox's  Criminal  Law  Cases, 
139;  lieg.  v.  County  Court  Judge  of  Laiaheth^Z^^,  R. 
475 ;  People  ex  rel.  Johnsmi  v.  Nevins^  1  Hill,  154.) 

The  reason  for  the  statute  is  perfectly  apparent.  In  the 
criminal  contempts  committed  in  the  immediate  view  of 
the  court  it  may  punish  summarily.  The  only  record  pre- 
served is  in  the  final  order  or  mandate  of  the  court  entered  in 
the  minutes  of  the  clerk.  If  the  particular  circumstances  of 
the  offense  were  not  required  to  be  set  forth,  there  would  be 
nothing  that  the  accused  could  have  reviewed,  or  that  he  could 
interpose  as  a  defense  to  a  subsequent  conviction  for  the  same 
act.  If  the  court  saw  fit  to  call  his  act,  no  matter  what  it 
might  be,  a  criminal  contempt,  that  determination  would  of 
necessity  be  final,  even  though  the  act  of  the  accused  consisted 
in  the  putting  on  of  his  hat  as  he  was  going  out  of  the  court 
room  door,  and  failed  to  come  within  any  of  the  provisions  of 
the  Code  constituting  a  contempt  of  tlie  court.  The  rule 
applies  with  equal  force  to  contempts  which  are  not  com- 
mitted in  the  presence  of  the  court,  and  its  importance  is  made 
apparent  in  the  present  case.  The  articles  published,  as  we 
have  seen,  contained  numerous  accusations  and  denunciations 
of  the  judge.  These  accusations  and  denunciations  may  be 
libelous,  but  they  were  not  witliin  the  statute  contempts  of 
Court.  It  was  only  in  so  far  as  the  articles  complained  of 
purported  to  give  the  proceedings  of  the  Court  of  Sessions 
that  there  could  be  any  contempt.  The  publication  of  these 
proceedings  could  not  be  a  contempt  if  it  were  true  and  fair. 
The  appellants,  therefore,  had  the  right  to  know  whether  they 
were  adjudged  guilty  because  of  the  publication  of  such  pro- 
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ceedings  of  the  court,  or  whether  they  were  adjudged  guilty 
by  reason  of  other  matters  tliat  appeared  in  the  articles. 

The  order  appealed  from  should  be  reversed  and  the  prc»- 
ceedings  dismissed,  but,  under  the  circumstances,  without  costs 
to  either  part3\ 

All  concur,  except  Peokham,  J.,  not  sitting. 

Ordered  accordingly. 


U7  298 

fl47  812 

i 147  820 

148  866 

147~~298 
149  178 

147  298 
165   37 


147  298 
168  682 


Jacob  Bookman,  Respondent,  v.  The  ^ew  York  Elevatei> 
Railroad  Company  and  The  Manhattan  Railway  Com- 
pany, Appellants. 

1.  Elevated  Railroads  —  Unimproved  Localities  —  Increase  of 
Values.  Where  an  elevated  street  railroad  enters  a  vacant  and  uninhal)- 
Ited  locality,  which  normal  city  growth  has  not  effectively  reached,  which 
improvement  has  not  seriously  touched,  which  remains  to  be  developwi, 
and  which  has  no  element  of  growing  value  except  such  as  lies  in  hope 
and  expectation,  and  thereupon  and  thereby  population  and  growth  are 
diverted  to  the  new  line  of  rapid  transit,  creating  a  steady  increase  of 
values  both  directly  on  the  line  and  in  the  side  streets  near  by,  the  only 
inference  is  that  the  increased  values  are  the  product  of  the  newly -opened 
line,  and  the  courts  are  justified,  in  such  a  situation,  in  denying  any  force 
to  the  speculations  of  experts  or  to  a  greater  increase  in  the  side  streets, 
and  in  refusing  an  award  of  damages  to  an  abutting  owner. 

2.  Improved  Localities  —  Increase  op  Values.  Where,  however, 
the  elevated  road  entera  an  area  already  substantially  built  up  and 
improved,  the  average  mte  of  the  observed  increase  in  such  locality  can  be 
approximately  ascertained,  and  if  the  rate  continued  after  the  construct  ioQ 
of  the  elevated  road,  in  the  side  streets,  but  a  less  rate  of  increase  is  found 
on  the  avenue  occupied  by  the  cars,  and  facts  are  shown  explaining  such 
loss  by  evil  effects  of  the  new  line,  it  is  possible  to  infer  that  the  avenue 
property  has  not  shared  as  it  should  in  the  normal  and  independent 
increase  of  value  to  the  extent  to  which  it  was  entitled. 

3.  Damages  —  Rule  Defined.  If,  in  an  action  by  an  abutting  owner 
against  an  elevated  railroad,  the  proof  shows  that  before  the  corainir  of 
the  elevated  road  in  the  particular  locality  that  locality  was  substantially 
or  mainly  vacant  and  not  built  up,  and  that  after  the  road  came  the  l)uild- 
ingand  improvement  swiftly  followed,  accompanied  by  steady  and  serious 
increases  of  value,  no  damages  should  be  awarded,  and  the  complaint 
should  be  dismissed,  even  though  the  side  streets  had  appreciated  more 
rapidly  than  the  avenue  occupied  by  the  elevated  road.  But  if  the  pi-oof 
shows  that  the  elevated  road  has  occupied  a  locality  already  substantially 
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built  up,  in  which  normal  city  growth  is  operating  and  seriously  increas- 
ing values,  but  as  a  consequence  of  the  road  the  natural  advance  has  halted 
or  palpably  lessened,  while  in  the  adjacent  side  streets  it  continues,  there 
is  possible  an  inference  of  fact  that  the  abutter  has  been  injured. 

4.  Damage  —  Failure  op  Pkoop.  In  an  action  brought  by  the  owner 
of  property  abutting  upon  Third  avenue,  in  New  .York  city,  to  restrain 
the  operation  of  an  elevated  railroad  in  front  of  his  premises,  and  for  dam- 
ages caused  thereby,  the  plaintiff  recovered  a  judgment.  The  trial  court 
found  that  the  plaintiff's  property  was  injured  by  the  railroad  over  and 
above  all  benefits,  but  there  were  also  findings  to  the  effect  that  the  locality 
was  previously  substantially  vacant  and  unimproved,  or  at  the  most  only 
partially  built  up,  while  soon  after  the  construction  of  the  elevated  road  it 
was  compactly  built  up;  that  both  the  rental  and  fee  values  of  the  property 
had  largely  increased  since  the  building  of  the  road;  that  the  presence  of 
the  road,  with  its  stations  near  by,  had  brought  multitudes  to  the  locality, 
increased  business  and  benefited  the  fee  and  rental  values,  in  which  benefit 
property  in  the  adjacent  side  streets  had  also  shared;  tliat  the  increased 
accessibiHty  bad  induced  settlement  and  building;  that  the  same  improve^ 
ment  would  not  have  occurred  in  the  absence  of  rapid  transit,  and  that  the 
elevated  road  had  been  one  of  the  great  and  efllcient  factors  in  building  up 
the  locality.  Held  (Gray,  O'Brien  and  Bartlett,  JJ.,  dissenting),  that 
the  finding  that  plaintiff's  property  was  injured  by  the  railroad  over  and 
above  all  benefits  conferred  was  wholly  unsupported  by  proof  and  contra- 
dicted by  the  specific  findings;  that  the  fact  that  there  may  have  been  a 
greater  increase  of  value  in  the  side  streets  than  in  the  avenue,  due  in  part, 
at  least,  to  the  influence  of  the  defendant's  road,  did  not  prove  or  even 
indicate  damage  in  a  situation  like  the  present,  and  that  the  judgment 
should  be  reversed. 

Bohm  V.  Met,  ElewUed  Ry,  Co.  (129  N.  Y.  576).  followed;  Becker  v.  Same 
(131  N.  Y.  509),  and  Storck  v.  Sanie  (181  N.  Y.  514),  discussed. 

Bookman  v.  N.  T,  El.  R.  R.  Co.  (9  Misc.  Rep.  727),  reversed. 

(Argued  June  10,  1895;  decided  October  29,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
July  10,  1894,  which  affirmed  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  decision  of  the  court  on  trial  at  an  E(|uity 
Term. 

This  action  was  brought  to  restrain  the  operation  and  main- 
tenance by  defendants  of  their  elevated  railroad  in  front  of 
plaintiff's  premises,  in  Third  avenue,  Kew  York  city,  and  for 
the  recovery  of  damages  caused  thereby. 
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The  plaiiitifFs  properties  in  suit  were,  at  the  time  of  the 
trial,  Nos.  261,  1028,  1240,  1242,  1244,  1246,  1248  and  1255 
Third  avenue. 

The  judgment  was  in  the  form  usual  in  this  class  of  actions. 
It  decreed  an  injunction,  and  as  incidental  relief  awarded  the 
plaintiff  $8,200  as  past  damages  to  rental  value,  and  provided 
for  the  avoidance  of  the  injunction  on  payment  of  $9,800, 
which  was  found  to  be  the  damage  to  the  fee  value,  over  and 
above  all  benefits,  by  reason  of  the  construction,  maintenance 
and  operation  of  the  elevated  road  in  front  of  the  plaintiiFs 
2>remises. 

The  questions  presented,  and  the  facts  relating  thereto,,  are 
stated  in  the  opinion. 

Arthur  0.  Townsend  for  appellants.  The  question  of 
law  here  involved  is  that  the  findings  of  the  trial  court  are  in 
iiTeconcilable  conflict  with  each  other,  and  those  most  favor- 
able to  appellants  being  taken  as  true,  support  the  exceptions 
to  the  judgment  and  demand  its  reversal.  {Bonnell  v.  Gri^- 
wold,  89  N,  Y.  122 ;  Green  v.  lioworth,  113  N.  Y.  4C>2  ; 
ScJnoinger  v,  Baynuynd,  83  N.  Y.  192;  Conselyea  v.  Blanch- 
ard.lO^ X.  Y. 222 ;  Redfield v. Redfidd,  110 N.  Y,  671 ;  Kelly 
v.  Leggetty  122  N.  Y.  633.)  The  court  below  erred  in  making 
findings  of  fact  essential  to  its  decision  without  any  foundation 
whatever  in  the  evidence.  The  most  cursory  examination  of 
the  judgment  roll  is  enough  to  show  that  this  case  is  not  one 
where  any  decline  in  rents  or  values  has  occurred,  at  least  as  to 
seven  of  the  eight  properties.  {Sutro  v.  M.  R,  Co.^  137  N.  Y. 
592 ;  Iladden  v.  Jf.  EL  R.  Co,,  75  Hun,  63 ;  Kruviioiede  v. 
M.  R,  Co,,  9  Misc.  Rep.  552.)  The  damages  were,  presumably, 
awarded  on  the  theory  that  without  the  railway  the  actual 
increases  would  have  been  still  greater.  This  was  erroneous. 
(Code  Civ.  Pro.  §  1023 ;  SUmbing  v.  N,  Y.  K  R.  R.  Co.,  138 
X.  Y.  658 ;  137  X.  Y.  302.)  Benefits  are  a  result.  Damages 
are  a  result.  Xeither  is  a  factor,  and  they  cannot  co-exist  and 
be  weighed  against  each  other  in  any  case.  {Rohm  v.  Jif,  E. 
R.  Ck,  129  X.  Y.  576.) 
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-E  IT.  Tyler  for  respondent.  There  is  no  "  irreconcilable 
conflict"  between  the  findings  of  the  court  as  is  claimed, by 
the  appellants,  and  the  judgment  for  the  plaintiff  is  sustained 
by  the  facts  found  and  proved.  {Redfield  v.  Bedfield^  110 
X.  Y.  671 ;  Green  v.  Boworth,  113  N.  Y.  467;  Storck  v.  M. 
E.  R.  Co.,  131  N.  Y.  516 ;  Williams  v.  B,  E,  li.  i?.  Co.,  126 
N.  Y.  100.)  The  assumption  that  if  this  property  is  worth 
more  than  it  was  before  the  elevated  railroad  was  constructed, 
it  conclusively  follows  that  the  railroad  is  not  damaging  the 
property  and  plaintiffs  are  not,  therefore,  entitled  to  a  judg- 
ment, is  erroneous.  {Hunter  v.  M,  li.  Co.,  141  N.  Y.  281 ;  Bls- 
chqfx.  N.  Y.  E  R.  R.  Co.,  138  N.  Y.  257.)  The  real  ques- 
tion before  the  court  in  this  case  is  not  what  is  the  value  of 
the  pure  ground  of  the  property,  for,  with  the  exception  of  the 
property  at  the  corner  of  Twenty-first  street,  all  these  are 
finely  improved  pieces  of  real  estate,  but  the  question  to 
(Jetermine  is  whether  that  piece  of  real  estate  would  sell  for 
more  with  the  elevated  railroad  removed  from  it,  not  what 
the  value  of  its  lot  as  a  vacant  lot  would  be.  {Becker  v,  M. 
E.  R.  Co.,  131  N.  Y.  512  ;  Pajppenheimv.M.  E.  R.  Co.,  128 
N.  Y.  449.) 

Finch,  J.  It  is  impossible  to  decide  this  appeal  correctly 
without  a  full  and  definite  appreciation  of  tlie  difference 
between  the  case  of  Bohyn  (129  N.  Y.  576)  and  that  oi  Becker 
(131  N.  Y.  509).  Both  belonged  to  the  class  of  actions  in 
w^hich  the  abutting  property  was  shown  to  have  seriously 
uicreased  in  value  since  the  construction  of  the  elevated  road, 
so  that,  presumably  and  apparently,  benefit  instead  of  damage 
had  resulted  ;  and  in  each  it  was,  therefore,  necessary  to  show 
as  ground  of  recovery  two  things ;  first,  that  when  the  road 
was  built  the  locality  was  increasing  in  value  from  the  ten- 
dency toward  it  of  incoming  population  and  normal  city 
growth,  and,  second,  that  in  the  continuance  of  that  pro- 
gressive increase  of  value  the  plaintiff's  property  would  have 
shared  if  the  railroad  had  not  been  built,  but  was  prevented 
from  so  sharing  to  its  due  extent  by  the  presence  of  the  road 
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operating  more  or  less  as  a  barrier  to  a  normal  advance.  In 
the  earlier  case  we  held  tliat  there  was  no  evidence  of  either 
essential  fact,  and  reversed  an  award  of  damages ;  in  the  later 
case  we  decided  that  there  was  some  evidence  of  the  necessary 
facts  and  so  a  reversal  was  not  possible,  however  just  such  a 
reversal  might  have  been.  Since  the  evidence  in  the  two 
cases  was  very  much  alike  the  real  diflference  in  its  effect  was 
necessarily  due  to  the  wide  difference  of  situation  and  sur- 
roundings existing  when  the  new  structure  was  built,  and 
some  consideration  of  that  difference  and  of  its  results  may 
prudently  precede  a  reference  to  the  facts  now  before  us. 

Where  an  elevated  street  railroad  enters  a  vacant  and  unin- 
habited locality,  which  normal  growth  has  not  effectively 
reached,  which  improvement  has  not  seriously  touched,  which 
remains  to  be  developed,  and  which  has  no  element  of  grow- 
ing value  except  such  as  lies  in  hope  and  expectation,  and 
thereupon  and  thereby  population  and  growth,  tending  else- 
where, are  diverted  to  the  new  line  of  rapid  transit,  and  build 
up  the  vacant  locality,  creating  a  demand  for  lots  and  a  steady 
and  persistent  increase  of  values  both  directly  on  the  line  and 
in  the  side  streets  near  by,  the  only  reasonable  and  sensil)Ie 
inference  is  that  the  increased  values  are  the  sole  and  sul>- 
fitantial  product  of  the  newly  opened  line  which  has  brought 
prosperity  to  a  neglected  locality.  So  far  as  normal  growth 
or  incoming  population  has  had  anything  to  do  with  the 
increase  of  value  they  are  themselves  as  operating  causes  due 
to  the  new  mode  of  access,  and  in  no  respect  separate  from  or 
independent  of  it.  In  and  of  themselves  they  would  have 
done  the  locality  no  good  ;  would  have  spent  their  force  else- 
where ;  would  have  built  up  homes  even  in  other  states 
whence  steam  would  give  rapid  and  easy  passage,  and  left  the 
locality  to  its  normal  solitude.  Of  course,  in  such  a  case,  it  is 
little  shoi't  of  an  absurdity  to  say  that  the  coming  of  the  road 
prevented  the  abutter  from  having  his  share  of  the  normal  city 
growth,  since  it  is  the  coming  of  the  road  that  enables  him  to 
participate  in  that  growth  at  all ;  that  brings  it  to  his  vacant 
and  unmarketable  lots  ;  that  sets  it  in  operation  as  a  cause  of 
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increasing  values.  It  is  the  obvious  truth  of  such  a  situation 
that  the  removal  of  the  road  to  some  other  locality  would  at 
once  diminish  the  value  of  the  abutting  property  by  taking 
away  the  adequate  cause  of  its  advancement,  and  diverting 
the  growth  which  had  begun  to  the  new  line  adopted.  It  is 
further  true  of  such  a  case  that  no  ingenuity  and  no  proof  can 
separate  what  is  called  the  normal  city  growth  as  a  cause  of 
increasing  value  from  the  chief  and  principal  cause,  wliich  is 
the  rapid  transit  system.  The  two  are  not  only  interwoven 
and  inextricably  mingled,  but  the  former  has  no  existence  in  the 
supposed  locality  separate  from  and  independent  of  the  latter. 
It  follows  that  in  the  supposed  situation  neither  proposition 
essential  to  a  recovery  is  or  can  be  proved,  for  it  is  not  true 
that  the  local  values  were  seriously  increasing  when  the  road 
was  built,  nor  that  the  increase  when  it  came  was  due  to  any 
cause  independent  of  the  stimulating  effect  of  the  road.  Such 
was  the  Bohm.  case,  and  we  were  justified  in  refusing  an  award 
of  damages,  in  disregarding  the  guess  of  experts,  and  in  deny- 
ing any  force  to  a  greater  increase  in  the  side  streets. 

But  the  situation  changes  materially  when  the  elevated  road 
enters  an  area  already  substantially  built  up  and  improved. 
In  such  a  locality  normal  growth  has  come,  and  built  the  blocks 
up  solidly,  or  nearly  so,  and  caused  an  increment  of  value  due 
to  itself  alone,  and  with  which  the  rapid  transit  line  had  noth- 
ing whatever  to  do.  Such  normal  growth  it  is  evident  had  its 
own  independent  existence  and  operation  because  it  had 
already  worked  and  was  continuing  to  work  its  result  of  an 
increase  of  values  when  the  railroad  did  not  exist.  The  aver- 
age rate  of  that  observed  increase  in  such  locality  can  be 
approximately  ascertained,  and  if  the  rate  continued  after  the 
construction  of  the  elevated  road  in  the  side  streets,  but  a  less 
rate  of  increase  is  found  on  the  avenue  occupied  by  the  cars, 
and  facts  are  shown  explaining  such  loss  by  evil  effects  of  the 
new  line,  it  is  possible  to  infer  that  the  avenue  property  has 
not  shared  as  it  should  in  the  normal  and  independent  increase 
of  value  to  the  extent  to  which  it  was  entitled.  That  I  under- 
stand to  be  the  substantial  basis  of  the  BecTcer  case.     The  dis- 
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tinction  I  have  sketched  was  plainly  drawn  in  the  opinion. 
It  was  there  said,  "  that  although  certain  of  the  side  streets 
were  not  all  built  upon  when  the  road  was  erected  and  put  in 
operation,  yet  it  does  appear  that  the  locality  where  this  pr<n> 
erty  is  situated  was  fairly  built  up  before  the  road  waj* 
operated,  althougli  to  some  extent  the  adjacent  side  streets 
have  been  more  compactly  built  upon  since  that  time.  There 
has  been  no  such  change  from  absolute  vacancy  within  large 
and  extensive  portions  of  the  city  limits  as  has  occurred  in 
the  vicinity  of  Harlem,  where  it  has  appeared  in  evidence 
the  side  streets  and  the  avenues  have  been  practically  brought 
into  existence  and  peopled  since  the  building  and  operation  of 
the  elevated  roads.  It  was  in  regard  to  such  a  locality 
that  we  said  in  the  Bohm  case  there  was  no  proof  what- 
ever of  damages."  I  have  thus  repeated  the  language 
of  Judge  Peckham's  opinion,  pointing  out  the  difference 
between  the  Becker  case  and  that  of  Bohm^  to  show  that  I 
have  strictly  followed  it  and  merely  further  explained  and  ' 
discussed  it,  and  that  no  new  doctrine  is  in  any  manner 
asserted.  The  distinction  is  not  narrow  or  argumentative,  but 
radical  and  real.  It  will  enable  the  courts  below  to  put  an 
end  to  any  such  injustice  as  awarding  damages  where  benelits 
have  instead  accrued,  and  upon  speculative  theories  destitute 
of  actual  foundation.  If  the  proof  shows  that  before  the 
coming  of  the  elevated  road  in  the  particular  locality  that 
locality  was  substantially  or  mainly  vacant  and  not  built  np, 
and  that  after  the  road  came  the  building  and  improvement 
swiftly  followed,  accompanied  by  steady  and  serious  increases 
of  value,  it  will  be  the  duty  of  judge  or  jury  to  award  no 
damages  and  dismiss  the  complaint,  even  though  experts  may 
guess,  or  side  streets  appreciate  more  rapidly.  But  if  the 
proof  shows  that  the  elevated  road  ha«  occupied  a  locality 
already  substantially  built  up,  in  which  normal  city  growth  i.< 
operating  and  seriously  increasing  values,  but  as  a  consequence 
of  the  road  the  natural  advance  has  halted  or  palpably 
lessened,  while  in  the  adjacent  side  streets  it  continues,  there 
is   possible  an  inference  of   fact  that  the  abutter  has  been 
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injured.  But  even  in  those  cases  a  trial  court  may  well  hesi- 
tate, and  require  decided  and  clear  proof,  and  refuse  to  be 
misled  by  deceptive  comparisons.  It  is  very  rare  that  in  any 
am  or  any  locality,  where  the  value  of  the  property  has 
lai^gely  increased  from  the  date  of  the  coming  of  the  road, 
and  is  more  or  less  coincident  with  it,  that  any  damages  ought 
to  be  awarded  by  the  process-  of  entangling  one's  common 
sense  in  a  web  of  tlieory.  There  may  be  here  and  there  some 
exceptional  case.  We  thought  the  Storck*  case  was  one,  and 
affirmed  it  as  such,  though  with  much  of  doubt  and  hesita- 
tion. The  property  involved  was  in  the  same  locality  with 
that  owned  by  Bohm,  and  a  similar  decision  denying  damages 
would  have  been  inevitable  but  for  the  proof  of  some  excep- 
tional facts  and  circumstances.  There  was  evidence  of  a 
diminution  of  rentals  because  of  the  erection  of  the  road,  and 
that  the  influx  of  population  which  usually  and  naturally 
tends  to  increase  values  was  of  such  a  character  as  to  prejudice 
rather  than  benefit  the  values  in  question.  We  thought  there 
was  something  to  raise  a  question  of  fact,  and,  without 
approving  the  judgment,  felt  bound  to  affirm  it.  That  case 
was  not  intended  to  overrule  the  Bohm  case,  and*  must  be 
deemed  exceptional  and  to  stand  on  its  own  facts. 

Tlie  present  case  comes  clearly  within  the  scope  of  the 
Bohm  decision.  It  is  specifically  and  explicitly  found,  and 
upon  the  evidence  no  other  finding  was  possible,  as  to  all  the 
property  except  No.  261  Third  avenue,  that  the  locality  was 
sabstantially  vacant  and  unimproved,  or  at  the  most  only  pay- 
tiaDy  built  up,  while  soon  after  the  *  construction  of  the  ele- 
vated road  it  was  compactly  built  up.  It  is  found'  that  the 
rental  value  of  No.  261  was  increased  after  such  construction, 
and  that  the  fee  value  rose  from  $22,500,  in  1869,  to  $40,000, 
in  1890,  and  that  the  premises  were  worth  more  in  1890  than 
at  any  time  prior  to  the  coming  of  the  new  line.  It  is  further 
found  that  the  presence  of  the  railroad,  with  its  stations  near 
by,  has  brought  multitudes  to  the  locality,  increased  business 
and  benefited  the  fee  and  rental  values,  a  benefit  in  which 
property  on  the  adjacent  side  streets  has  also  shared. 
♦131  N.  Y.  514. 


306  BoosMAN  V.  Elevated  Kailroad.  [Oct., 


Opinion  of  the  Court,  per  Fikch,  J.  [Vol.  147. 


As  to  No.  1028  it  is  found  that  its  rental  increased  from 
$2,400,  in  1875,  to  $5,500,  in  1892,  and  the  fee  vahie  from 
$36,000,  in  1881,  to  $75,000,  at  the  date  of  the  trial.  And 
the  same  facts  as  to  the  beneficial  effect  of  the  railroad  xiix>n 
values  are  again  found. 

As  to  Nos.  1240  to  1248  and  1255  a  similar  state  of  facte 
appeared.  The  rents  of  the  former  in  1877  were  $9,136,  and 
in  1892  had  grown  to  $11,855,  and  in  that  year  the  rents  were 
greater  than  ever  before  the  construction  of  the  road.  The 
great  change  was  in  the  rental  of  the  stores.  While  the  rental 
of  the  flats  overhead  diminished,  evidently  because  of  the 
new  supply  of  better  apartments,  the  business  rentals  increased 
from  $3,440,  in  1876,  to  $8,200,  in  1893,  showing  a  gain  of 
138  per  cent.  It  must  have  been  difficult  to  persuade  tlie 
owner  who  took  that  gain  that  nevertheless  he  had  been 
damaged.  The  value  of  the  lots  as  distinguished  from  the 
buildings  was,  in  1872,  about  $66,000,  and  at  the  time  of  the 
trial  about  $120,000.'  The  value  of  No.  1255  was  $15,000,  in 
1873,  and  at  tlie  timp  of  the  trial  about  $20,000.  ,  It  is  fur- 
ther found  that,  in  1873,  the  streets  and  avenues  in  the  vicinity 
were  practically  vacant  and  have  all  been  built  up  since  1&7T ; 
that  the  increased  accessibility  has  induced  the  settlement  and 
building;  that  the  same  improvement  would  not  have  occur- 
red in  the  absence  of  rapid  transit,  and  that  the  defendant's 
road  has  been  one  of  the  great  and  efficient  factors  in  build- 
ing up  the  locality. 

We  have  thus  before  us  a  state  of  factb  corresponding  to 
that  disclosed  in  the  case  of  Bohm.  The  result  must  he  the 
same.  That  there  may  have  been  a  greater  increase  in  the 
side  streets,  due  in  part,  at  least,  to  tlie  influence  of  the  defend- 
ant's road,  does  not  prove  or  even  indicate  damage  in  a  situa- 
tion like  the  present.  For  in  every  case  where  a  vacant  area 
is  built  up  and  gains  an  increase  of  value  coincident  with  the 
coming  of  the  railroad  and  obviously  stimulated  by  it,  the 
appreciation  of  property  in  the  adjacent  side  streets  is  largely 
due  to  the  same  cause,  and  the  case  is  one  in  which  benefits 
only  have  accrued,  and  they  do  not  become  injury  on  the 
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avenue  because  they  help  more  largely  the  residence  lots  near 
by.  In  such  a  case  there  is  no  normal  city  growth  operating 
independently,  or  capable,  by  itself,  of  severance  or  measure- 
ment. It  is,  relatively  to  the  unimproved  locality,  a  secondary 
cause  set  in  operation  by  a  primary  one,  and  the  primary  one 
originating  the  general  benefits  flowing  from  the  secondary 
one,  does  not  become  hurtful  to  one  lot  because  it  helps  to  a 
greater  degree  some  other.  The  railroad  in  the  vacant  locality 
cannot  be  said  to  hinder  what  it  in  fact  produces. 

It  follows  that  the  judgment  rendered  is  erroneous.  The 
finding  that  plaintiffs  property  was  injured  by  the  railroad 
over  and  above  all  benefits  conferred  is  wholly  unsupported 
l)j  proof  and  contradicted  by  the  specific  findings. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

Gray,  J.  (dissenting).  I  feel  constrained  to  dissent  from 
the  opinion  in  this  case,  not  because  I  am  unwilling  to  agree 
to  the  particular  rule  therein  adverted  to*;  but  because  I  think 
there  was  some  evidence  upon  which  the  decision  of  the  trial 
court  could  rest.  It  may  be  considered  unsatisfactory  and  it 
may  be  vague ;  but  that  consideration  is  no  ground  for  revers- 
ing the  judgment,  as  we  held  in  the  Becker  case,  (131  N.  Y. 
r»09).  I  do  not  object  to  the  rule  which  prohibits  an  award  of 
damages  where  there  has  been  no  proof  of  damage,  or  where 
it  must  rest  upon  theoretical  inferences.  That  rule  was  laid 
down  in  the  Bohm  case,  (129  N.  Y.  576),  and  must  be  regarded 
as  established  by  that  decision ;  but  I  do  object  to  the  appli- 
cation of  the  rule  to  the  facts  as  developed  in  the  present 
ease,  which  disclose  a  different  condition  of  things  from  what 
was  found  to  exist  in  the  Bohm  case.  It  cannot  be  said  with 
respect  to  tlie  entry  of  the  elevated  railroad  into  the  neighbor- 
hood of  the  properties  described  in  the  complaint,  that  that 
part  of  the  city  was  brought  into  existence  and  peopled 
through  the  agency  of  the  defendants,  unaided  by  a  normal 
city  growth  which  was  operating  to  increase  city  values.     It 
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seems  to  me  that  consistency  with  our  prior  decisions,  which 
have  affirmed  recoveries  based  upon  comparisons  of  property 
values  in  the  neighborhood  in  connection  with  other  facts 
relating  to  the  railroad,  as  the  only  practicable  proof  within 
the  reach  of  the  complainaot,  requires  us  to  affirm  the  recov- 
ery here.  The  Becker  case,  {supruy,  is  an  authority  which  we 
cannot  well  overlook  in  the  consideration  of  the  disposition  of 
the  present  case. 

Andrews,  Ch.  J.,  Peckham  and  Haioht,  JJ.,  concur  with 
Finch,  J.,  for  reversal ;  O'Brien  and  Bartlett,  JJ.,  concur 
with  Gray,  J.,  for  affirmance. 

Judgment  reversed. 


James  F.  Malcolm,  Respondent,  t?.  The  New  York  Ele- 
vated Railroad  Company  and  The  Manhattan  JRailwat 
Company,  Appellants. 

Elevated  Railroads  —  Unimproved  Locality  —  Increabe  of 
Values.  In  an  action  brought  by  an  abutting  owner  to  restrain  the 
operation  of  an  elevated  railroad  in  front  of  his  premises  on  an  avenue  in 
New  York  city  and  to  recover  damages,  the  trial  judge  refused  the 
defendants'  request  to  find  that  prior  to  the  coming  of  the  road  the  land 
in  the  vicinity  of  the  premises  in  suit .  was  largely  unimproved  and 
unutilized,  and,  while  finding  that  the  fee  value  of  the  premises  had 
increased  since  the  building  of  the  road,  refused  to  find  that  it  had  become 
greater  than  at  any  time  prior  to  the  construction  of  the  road,  and  ref  uscmI 
to  find  that  the  rental  value  had  increased  since  the  same  date.  A  judg- 
ment was  rendered  in  favor  of  the  plaintiff,  which  awarded  him' damages 
for  injury  to  rental  value,  together  with^a  sum  found  to  be  the  amount  of 
injur}'  to  the  fee  value  of  his  premises  over  and  above  the  benefit  resulting 
from  the  road.  Hdd  (Bartlett,  O'Srien,  and  Gray,  JJ.,  dissenting), 
that  the  requests  to  find  were  in  accordance  with  the  undisputed  evidence; 
that  if  the  facts  had  been  found  accordingly  the  legal  conclusion  that  no 
damages  had  been  proved  would  liave  followed  inevitably;  and,  hence, 
that  the  refusals  so  to  find  constituted  material  and  reversible  error. 

Bohm  V.  Met.  Elevated  By,  Co.  (129  N.  Y.  576),  and  Bookman  v.  N.  T, 
Eleoated  B.  B.  Co,  {ante,  p.  298),  followed. 

Malcolm  v.  K  T,  El.  B.  B.  Co.  (78  Hun,  616),  reversed. 

(Argued  June  5,  1895;  decided  October  29,  1895.) 
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Appeal  from  judgment  of  the  General  Term  of  the 
Sapreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  May  18,  1894,  which  affirmed  a  judgment  in 
favor  of  plaintiff,  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term. 

This  action  was  brought  to  restrain  the  operation  and  main- 
tenance of  defendants'  elevated  railroad  in  front  of  plaintiff's 
premises  and  to  recover  the  damages  caused  thereby. 

The  defendants'  elevated  railroad  was  constructed  in  Third 
avenue,  on  which  the  premises  in  suit  abut,  during  the  years 
1877  and  1878,  and  trains  began  running  in  the  latter  year. 
Among  the  defendants'  requests  to  find,  which  were  refused 
by  the  trial  judge,  was  one  to  the  effect  that  the  fee  value  of 
the  premises  in  suit  was,  at  the  time  of  the  trial,  greater  than 
at  any  time  prior  to  the  construction  of  the  defendants' 
road.  . 

Other  facts,  material  to  the  questions  discussed,  are  stated 
in  the  opinions. 

Brainard  ToUes  for  appellants.  There  is  no  evidence  to 
justify  the  finding  that  plaintiff's  premises  have  been  damaged. 
(131  N.  Y.  520 ;  Storck  v.  M.  EL  li.  Co.,  131  N.  Y.  521 ; 
Becker  v.  El.  R.  Co.,  131  N.  Y.  511 ;  Bohm  v.  M,  El.  li. 
Co.,  129  N.  Y.  576 ;  Somers  v.  M.  El.  B.  Co.,  129  N.  Y. 
57*S  Satro  v.  M.  R.  Co.,  137  N.  Y.  592;  Adler  v.  M. 
EL  R.  Co.,  138  N.  Y.  177 ;  Bisehoff  v.  iT.  Y.  EL  R.  R.  Co., 
138  N.  Y.  261 ;  Sperb  v.  M.  EL  R.  Co.,  137  N.  Y.  598 ;  S. 
A.  R.  Co.  V.  J/,  EL  R.  Co.,  138  N.  Y.  548 ;  Cook  v.  N.  Y. 
EL  R.  Co.,  144  N.  Y .  115 ;  Benson  v.  M.  R.  Co.,  27  J.  & 
S.  578 ;  Blum  v.  M.  R.  Co.,  1  Misc.  Eep.  110 ;  Brush  r. 
M.  R.  Co.,  26  Abb.  [N.  C]  73 ;  Cunningham  v.  M.  R.  Co., 
27  J.  &  S.  578  ;  Gray  v.  M.  R.  Co.,  16  Daly,  510 ;  128  N. 
Y.  499 ;  Hadden  v.  M.  EL  R.  Co.,  75  Hun,  63 ;  Hoisted  v. 
M.  R.  Co.,  2  Misc.  Eep.  498;  Israel  v.  M.  EL  R.  Co.,  10 
Misc.  Eep.  722;  Johnston  v,.  N.  Y.  EL  R.  «?.,  10  Misc.  Eep. 
136 ;  Krumwiede  v.  M.  R.  Co.,  9  Misc.  Eep,  552 ;  McCready 
r.  M.  R.Co.,  76  Hun,  531 ;  Mattlage  v.  N.  Y.  EL  R.  Co.,  1 
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Misc.  Kep.  339  ;  O'Reilly  v.  N.  T.  El.  R.  Co.,  76  Hun,  283  ; 
Page  v.  M.  El.  R.  Co.,  10  Misc.  Eep.  134 ;  Sloane  v.  N.  F. 
El.  R.  Co.,  63  Hun,  300  ;  Sperh  v.  M.  El.  R.  Co.,  44  N.  Y'. 
S.  R.  216 ;  Steinmetz  v.  M.  El.  R.  Co.,  18  N.  Y.  Supp. 
209;  SilUochs  v.  ]S\  Y.  El.  R.  Co.,  10  Misc.  Rep.  259; 
Wright  V.  iV.  Y.  El.  R.  Co.,  78  Hun,  450 ;  Mayor,  etc.,,  v. 
M.  R.  Co.,  143  N.  Y.  31 ;  In  re  City  of  Brooklyn,  143  N. 
Y.  617.) 

E.  W.  Tyler  for  respondent.  No  question  of  law  is  raised 
by  this  appeal.  There  was  not  only  testimony  that  justified 
the  award  of  these  damages  by  the  trial  judge  and  the  amount 
fixed  by  him  as  a  condition  of  the  avoidance  of  the  injunc- 
tion, but  there  was  testimony  that  almost  compelled  the  con- 
clusion he  came  to.  {Storck  v.  M.  El.  R.  Co.,  131  N.  Y. 
514;  Bischoff  v.  N.  Y.  El.  R.  R.  Co.,  138  K  Y.  257; 
Morange  v.  N.  Y.  El.  R.  R.  Co.,  74  Hun,  393 ;  Bohm  v, 
M.  El.  R.  Co.,  129  N.  Y.  592  ;  Becker  v.  M.  El.  R.  Ok, 
131  N.  Y.  509;  Adler  v.  M.  El.  R.  Co.,  138  K  Y.  173; 
Cohn  V.  M.  El.  R.  Co.,  136  N.  Y.  646.) 

Finch,  J.  The  premises  claimed  to  have  been  damaged  by 
the  defendant's  road  were  numbers  1213,  1215  and  1217  on 
Third  avenue.  They  stood  in  an  area,  substantially  vacant  and 
mainly  unimproved,  for  while  there  was  some  improvement 
on  the  west  toward  Fourth  avenue,  and  possibly  some  furtlier 
north,  there  was  none  or  very  little  to  the  east  and  south. 
The  first  witness  on  the  subject  called  for  the  plaintiff  was 
Burchell,  who  bought  the  land  in  1866,  and  put  up  the  build- 
ings in  1869.  He  remained  owner  until  1887.  When  lie 
bought  and  when  he  improved  he  describes  the  locality  as 
substantially  vacant.  He  tells  us  that  the  side  streets  east  of 
Third  avenue  have  been  almost  wholly  constructed  since  the 
coming  of  the  elevated  road :  that  he  is  positive  that  none 
of  the  four  or  five  blocks  up  and  down  70th  street  were 
paved  before  1878,  and  that  there  were  no  buildings  on  any 
of  those  streets.  In  answer  to  quite  a  leading  question  by 
plaintiff's  counsel,  which  almost  begs  for  an  affirmative  answer 
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and  reads  in  the  record  thus :  "  Take  the  period  from  1873 
to  1S78,  isn't  it  a  fact  tliat  tlie  city  was  greatly  built  up  on  the 
side  streets  there,  lower  down,  up  toward  this  region  59th  to 
70th  streets,"  he  said  quite  decidedly :  *'  Xot  where  iny  houses 
were."  Freund,  a  real  estate  expert,  called  for  the  plaintiff, 
said :  "  In  that  immediate  vicinity  Third  avenue  was  not  very 
much  improved ;  less  from  70th  street  down  to  66th  street. 
On  the  east  side  property  was  entirely  vacant,  and  on  the  west 
side.  The  northwest  comer  of  70th  street  was  improved  and 
7l8t  street.  Some  frame  buildings  on  the  block  between  71st 
and  72d  streets  ;  73d  street  was  just  about  cut  through  at  that 
time."  On  cross-examination,  with  his  attention  drawn  to 
1878,  he  said:  "In  fact  almost  all  improvement  has  been 
made  in  that  time  in  this  immediate  vicinity."  So  far  there 
is  no  doubt  about  the  facts. 

But  it  is  claimed  that  they  are  contradicted  by  Curtiss, 
another  real  estate  expert  called  for  the  plaintiff,  whose  testi- 
mony the  trial  court  was  at  liberty  to  believe.  Where  the 
experts  on  the  same  side  neutralize  each  otlier  the  prudent 
course  may  be  to  disregard  both.  The  witness  did  make  some 
very  broad  assertions  wlrich  he  afterwards  corrected,  but  in 
the  main  I  think  he  did  not  change  the  situation,  or  raise  a 
contradiction.  Beginning  with  1873  he  said  that  the  streets 
on  the  east  side  were  vacant  from  6r)th  to  70th  streets. 
In  1878  he  declares  that  even  on  the  west  the  streets  were 
broken ;  that  72d  street,  east  of  the  avenue,  was  o\\\y  partially 
built  upon,  and  the  same  was  true  of  71  st  street.  He  added  : 
"If  I  said  on  my  direct  examination  that  there  has  been  more 
development  east  of  Third  avenue  before  the  elevated  road, 
that  is  not  true.  It  was  west  of  Third  avenue  where  the 
largest  amount  of  building  was.  Most  of  the  building  that 
had  taken  place  on  Third  avenue  and  in  the  side  streets  prior 
to  1877  was  south  of  60th  street."  lie  was  asked  to  specify 
the  building  prior  to  1878,  and  we  tind  this  answer  in  the 
record:  "Towards  building  up  Third  avenue  between  1873 
and  1878  the  beginning  of  72d  street,  four  houses  on  the 
southwest  corner  of  72d  street  and  on  Third  avenue,  one  on 
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the  northwest  corner  of  72d  street  and  Third  avenue,  two 
flats  on  the  west  side  of  Third  avenue,  between  76th  and  78th 
streets,  on  tlie  west  side,  and  a  flat  and  a  half  front  from  70th 
to  78th  street  on  the  east  side,  that  is  a  100  foot  flat ;  that  is 
about  all  the  new  buildings  I  recollect  in  that  section."  If  he 
gave  some  loose  and  vague  answers,  his  statements  of  detailed 
facts  leave  it  clear  that  from  70th  street  south  to  60th  street 
Third  avenue  was  substantially  unimproved  ;  that  on  the  west, 
toward  Fourth  avenue,  there  was  some  building,  and  a  little 
to  the  north,  but  the  east  was  almost  utterly  vacant. 

On  this  state  of  the  i^roof  the  learned  trial  judge  was  asked 
to  find  as  a  fact  that  prior  to  1877  the  land  in  the  vicinity  of 
the  premises  in  suit  was  largely  unimproved  and  unutilized. 
There  was  a  refusal  and  exception.  That  the  request  was 
material  is  settled  by  the  doctrine  of  the  Bohm^case,  wIucIj  we 
have  just  followed  in  the  case  of  Bookman.^  The  request 
should  have  been  granted  since  the  uncontradicted  evidence 
clearly  proved  the  fact. 

The  trial  court  also  found  that  the  fee  value. of  the  premises 
had  increased  since  the  building  of  the  road,  but  refused  to 
find  to  the  extent  of  increase  requested,  and  also  refused  to 
find  that  the  rental  value  had  increased  since  the  same  date. 
The  proof  shows  a  rental  of  almost  $7,000  in  1873,  which  was 
a  speculative  jx)int  of  inflated  values,  and  then  a  descent  in 
consequence  of  the  panic  which  followed  to  about  $3,600  in 
the  years  1878  and  1879,  but  promptly  thereafter,  and  coin- 
cident with  the  construction  and  operation  of  the  road,  a 
steady  and  persistent  rise  up  to  $6,500  in  1886.  Mr.  Kyle, 
who  collected  the  rents  during  the  year  of  the  trial,  stated 
that  the  rent  per  month,  not  including  the  janitor's  apart- 
ments, was  $601.50,  which  gives  for  the  year  $7,217,  an 
amount  larger  than  in  any  year  preceding  the  building  of  the 
road.  That  fact  also  the  trial  judge  refused  to  find  as 
requested. 

The  plaintiff's  expert,  Freund,  put  the  fee  value  in  1873, 
the  period  of  inflation,  at  $70,000,  and  the  present  value  at 
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$90,000.  He  stated  the  fee  value  in  1877  at  $60,000,  show- 
ing an  appreciation  since  the  construction  of  the  road  of  about 
one-third.  Curtiss  agrees  as  to  the  last  two  values,  and  yet, 
with  no  evidence  to  the  contrary,  tlie  trial  judge  refused  to 
find  the  facts  as  requested.  He  does  find,  however,  the  obvi- 
ous truths  that  the  station  at  67th  street  is  used  by  a 
great  number  of  people,  and  makes  the  premises  more  acces- 
sible and  more  desirable  for  many  business  purposes. 

If,  therefore,  the  trial  judge  had  found  the  facts  requested, 
as<  he  should  have  done,  the  legal  conclusion  that  no  damages 
liad  been  2:>roved  would  have  followed  inevitably  under  the 
doctrine  of  the  Bohn  case.  The  railroad  comes  into  an  area 
^substantially  vacant  and  unimj^roved.  It  finds  values  and 
rents  at  the  lowest  ebb  following  the  panic.  It  brings  in 
populatior,  stimulates  improvement,  and  causes  values  to  rise 
until  they  exceed  the  highest  limit  of  the  speculative  period 
which  preceded  the  panic.  The  side  streets  grew,  and  their 
values  increased  largely  from  the  same  cause,  and  comparison 
with  them  only  indicates  a  more  or  less  unequal  increment  of 
benefit  flowing  from  the  same  operative  cause.  The  authority 
of  the  Bohm  and  Bookman  cases  requires  us  to  hold  that  there 
was  no  proof  of  damage. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
<^osts  to  abide  the  event. 

Baetlett,  J.  (dissenting).  This  action  is  brought  to  recover 
the  amount  of  injury  to  the  fee  and  rental  value  of  property 
by  reason  of  the  construction  of  the  elevated  railroad.  The 
premises  involved  are  Nos.  1213,  1215  and  1217  Third 
avenue,  at  the  northeast  corner  of  Seventieth  street,  in  the 
city  of  New'  York,  with  a  frontage  of  seventy-five  feet  on 
Third  avenue  by  a  depth  of  eighty  feet,  and  upon  the  lot  are 
erected  three  four-story  buildings,  each  containing  two  stores 
and  three  upper  floors  used  for  dwelling  purposes. 

The  judgment  decreed  the  usual  injunction  against  opera- 
ting the  railroad  of  defendants  in  front  of  the  premises  in 
question  and  as  incidental  relief  awarded  $2,400  rental  injury 
40 
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from  the  Slst  of  May,  1887,  when  the  plaintiff  acquired  title 
to  the  premises,  to  the  14th  of  June,  1893,  the  date  of  the 
trial.  The  judgment  further  provided  for  the  avoidance  of 
the  injunction  on  payment  of  $6,000,  found  to  be  the  injury 
done  to  the  fee  value,  over  and  above  the  benefit,  by  reason 
©f  the  construction  of  the  railroad. 

Tlie  defendants  insist  that  the  judgment  is  wholly  unsnjv 
ported  by  evidence  and  that  this  appeal  presents  only  ques- 
tions of  legal  error. 

This  case  was  tried  for  the  second  time  by  learned  counsel 
«f  experience  in  this  class  of  litigations,  having  before  them 
the  recent  decisions  of  this  court  laying  down  the  rules  of 
evidence  that  should  govern. 

It  is  now  confidently  urged  by  the  appellants  that  the 
uncontradicted  facts,  taken  in  connection  with  the  settled  law 
©f  this  court,  must  lead  to  reversal. 

It  is  desirable  to  apprehend  clearly,  at  the  outset,  the  points 
raised  by  this  appeal. 

As  to  fee  value  it  will  be  observed  that  the  trial  court 
found,  at  the  request  of  both  plaintiff  and  defendants,  that  it 
kad  not  decreased  since  1878,  but  had  increased  since  the  year 
preceding  the  construction  of  the  defendants'  road  ;  there  was 
a  conflict  of  evidence  only  as  to  the  amount  of  the  increase  in 
value. 

As  to  rental  value  the  trial  court  found  that  the  injury  was 
$400  a  year  for  six  years,  the  period  of  plaintiff's  ownership 
from  May  31,  1887. 

In  regard  to  fee  value  we  have  presented  the  question, 
whether,  under  the  evidence,  a  finding  of  consequential  dam- 
ages, over  and  above  all  benefits  resulting  from  the  main- 
tenance and  operation  of  defendants'  road,  can  *be  sustained 
in  view  of  the  fact  that  the  fee  value  has  increased  since 
defendants  built  their  road  ? 

As  to  rental  value  the  question  arises,  whether,  under  the 
proofs,  the  finding  as  to  its  injury  can  be  sustained  when  the 
fee  value  has  increased  as  already  stated  ? 

I  will  consider  the  question  of  rental  value  first.    Tlie  appel- 
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lante  contend  that  the  uncontradicted  evidence  shows  that  tlie 
rental  vahie  of  the  premises  lias  increased,  and  that  plaintiff 
has  failed  to  prove  any  injury. 

A  careful  reading  of  the  record  satisfies  nie  that  this  con- 
tention is  erroneous,  and  that  there  is  evidence  to  sustain  the 
finding  of  rental  injury  to  the  extent  of  $400  a  year.  This 
court  is  not  concerned  with  the  weight  of  evidence,  but  has 
reached  the  limit  of  its  jurisdiction  when  it  finds  sufficient 
evidence  to  warrant  the  action  of  the  court  below.  As  to 
whether  the  finding  of  injury  to  rental  value  can  be  sustained, 
notwithstanding  the  fee  value  has  increased  since  the  con- 
struction of  the  road,  there  is  no  nile  of  law  prohibiting  a 
recovery  under  such  circumstances  where  the  finding  is  sup- 
ported by  competent  evidence.  It  is  by  no  means  improbable 
that  the  fee  valtie  of  premises  in  certain  localities  may 
appreciate  while  the  rental  value  of  existing  buildings  devoted 
to  residential  and  business  purposes  may  decrease. 

Whether  rentals  are  to  keep  pace  with  fee  values  in  a  cer- 
tain locality  depends  entirely  upon  the  character  of  the  build- 
ings erected  and  the  purposes  for  which  they  are  used. 

A  manufacturing  establishment  may  thrive  where  an  apart- 
ment house  would  prove  a  ruinous  investment. 

I  will  now  consider  the  finding  of  injury  to  fee  value,  and 
in  so  doing  will  put  aside  for  the  moment  the  fact  that  the 
market  value  of  the  fee  has  increased  since  the  construction 
of  the  elevated  road. 

What  evidence  is  there  in  this  case  on  which  to  rest  the 
finding  that  by  reason  of  defendants'  interference  with  tlie 
easements  of  light,  air  and  access  consequential  damages 
resulted  to  the  fee  over  and  above  all  benefits  ? 

In  the  first  place  it  appears  that  the  central  portion  of  the 
street  is  covered  by  the  track  structure,  *  which  is  thirty-seven 
feet  six  inches  wide ;  the  tracks  come  about  half  way  up  to 
the  second  story,  that  is,  above  the  stores ;  tliere  are  tliree 
tracks  and  two  outside  track  walks ;  the  structure  is  supported 
by  iron  pillars,  which  are  placed  in  the  bed  of  the  street ;. 


316  Malcolm  v.  Elevated  Railroad.  [Oct, 

Dissenting  opinion,  per  Bartlett,  J.  [Vol.  147. 

there  is  one  iron  pillar  in  front  of  No.  1213,  the  comer  house, 
and  one  in  front  of  No.  121Y,  two  houses  north. 

A  watchmaker  and  jeweler,  occupying  one  of  the  stores, 
testified  he  had  noticed  that  whenever  his  door  was  open  his 
show  cases  would  be  covered  with  dust  very  quickly,  and  that 
he  had  continually  to  wipe  off  the  deposit ;  when,  at  his  bench 
as  a  watch  repairer,  and  there  was  a  train  passing,  he  would 
have  to  stop  his  work ;  that  the  work  on  watches  required  a 
pretty  good  light,  a  steady  light. 

Another  witness  from  the  residential  part  of  the  house 
swore  that  when  sitting  in  the  parlor  or  front  rooms  and  a 
train  passed  there  was  a  shadow  or  cloud  created  while  it  was 
passing ;  a  witness  also  testified  to  cinders  and  dust. 

Tliis  is  sufficient  to  show  the  character  of  evidence  intro- 
duced on  this  point.  The  plaintiff  supplemented  this  class  of 
proof  by  evidence  as  to  values  on  Third,  Lexington  and 
Fifth  avenues  and  a  number  of  cross  streets  in  the  vicinity. 
There  was  a  sharp  conflict  of  evidence  as  to  these  values,  but 
the  question  to  be  answered  now  is,  what  did  plaintiff  prove 
by  his  witnesses? 

It  was  shown  that  values  on  Third  avenue  had  advanced 
since  1873  from  twenty  to  twenty-two  and  a  half  per  cent ; 
on  the  side  streets  in  the  vicinity  and  on  Lexington  avenue 
about  100  per  cent,  and  on  Fifth  avenue  very  much  more. 

It  is  unnecessary  to  go  further  into  the  details  of  the  evi- 
dence, as  plaintiff's  proof  showed  that  Third  avenue  property 
had  not  experienced  the  same  advance  as  other  property  in 
the  neighborhood  by  a  very  large  percentage,  and  it  also 
established  that  the  plaintiff's  premises,  involved  in  this  con- 
troversy, were  worth  about  $80,000,  in  1873,  and  $90,000  at 
the  time  of  the  trial,  which  advance  was  less  even  than  the 
average  on  Tliird  aveime. 

I  tliink  the  evidence  of  interference  with  the  easements 
necessarily  tends  to  show  a  damage  to  the  fee  value  when 
taken  in  connection  with  these  proofs  as  to  neighborhood 
values. 

In  the  Bohm  case  (129  N.  Y.  at  page  588)  Judge  Peck- 
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HAM  said :  "  It  seems  to  me  plain,  from  this  review  of  the 
law,  that  the  real  injury  (if  any)  suffered  by  the  landowner 
in  any  particular  case,  lies  in  the  effect  produced  upon  his 
abutting  land  by  the  wrongful  interference  of  defendants 
with  these  easements  of  light,  air  and  access  to  such  land. 
And  when  they  are  interfered  with,  and  iii  legal  effect  taken 
to  any  extent,  it  is  not  possible  to  think  of  them  as  of  any 
value  in  and  of  themselves  separated  from  the  adjoining  land, 
but  their  value  is  to  he  measured  by  the  injury  which  such 
taking  inflicts  upon  the  land  which  is  left,  and  to  which  they 
were  appurtenant." 

Can  it  reasonably  be  said  that  it  was  not  proper  for  the 
learned  trial  judge  to  consider  all  the  evidence  in  this  case  as 
to  interference  with  easements  and  as  to  the  failure  of  Third 
avenue  property  to  keep  pace  with  the  general  advance  of 
real  estate  values  in  the  neighborhood  and  decide  that  the  fee 
value  of  this  property  had  been  damaged  to  the  extent  of 
$6,000  ?  I  think  this  question  was  properly  considered  at  the 
trial  and  at  the  General  Term,  and  as  the  case  stands  it  is  a 
finding  upon  conflicting  evidence  with  which  we  cannot 
interfere. 

In  the  Bohm  case  (128rN.  Y.  at  page  592)  Judge  Pkckham 
further  said :  "  The  question  is,  what,  in  fact,  has  been  the 
actual  result  upon  the  land  remaining  ?  Has  its  actual  market 
value  been  decreased  by  the  taking,  or  has  the  taking  pre- 
vented ifx  enhancement  in  value  greater  than  has  actually 
occurred,  and  if  so,  to  what  extent?"  *  *  *  (P.  593.) 
"Where  it  appears  that  the  property  left  has  actually 
advanced  in  value,  unless  it  can  be  shown  that  but  for  the  act 
of  tlie  defendant  in  taking  these  easements  it  would  have 
grown  still  more  in  value,  the  fact  is  plain  that  it  has  not  been 
damaged." 

I  come  then  to  the  effect  on  this  case  of  the  increase  in  fee 
value  of  the  property  since  the  elevated  road  was  built. 

The  Bohin  case  distinctly  recognizes  that  even  though  such 
an  increase  in  value  has  taken  place,  yet  if  it  can  be  made  to 
appear  that  the  premises  would   have  grown  still   more   in 
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value  had  the  railroad  not  been  built,  then  damage  has  been 
proved. 

In  tlie  Bohm  case  it  was  said  to  be  abundantly  clear  on  the 
evidence  that  plaintiff's  property  had  not  suffered  injury,  and 
the  question  of  neighborhood  values  was  of  no  importance. 

It  has,  however,  been  repeatedly  held  that  the  fee  and  rental 
values  of  neighboring  property  are  competent  evidence  in  this 
class  of  cases. 

If  competent  evidence,  it  is  for  the  reason  it  is  material  and 
likely  to  be  of  assistance  to  the  court  in  reaching  a  just 
conclusion. 

The  pmctical  question  is,  how  was  the  plaintiff  to  prove  his 
case? 

Had  there  been  marked  depreciation  in  the  fee  and  rental 
values  since  the  completion  of  the  railroad  tliere  would  be 
little  difficulty  in  making  out  a  cause  of  action,  but  there  is 
the  other  class  of  cases,  referred  to  in  the  Bohtn  case,  where 
there  has  been  an  advance  in  fee  value  and  the  owner  desires 
to  show  that  it  would  have  increased  even  more  if  the  ease- 
ments had  not  been  interfered  with  by  the  defendants  and  the 
road  operated  in  front  of  his  property. 

I  think  a  plaintiff  in  such  a  position  may  prove  the  effect 
of  the  road  upon  the  fee  and  rental  value  uf  other  projMjrty 
situated  on  the  same  avenue  upon  which  the  railroad  is  oper- 
ated :  also  as  to  property  situated  on  adjacent  avenues  and 
side  streets ;  he  may  show  the  condition  and  growth  of  the 
neigliborhoud  before  and  after  the  road  was  constructed ;  he 
may  prove  the  direct  effects  upon  the  property  of  interfer- 
ence with  the  easements  of  light,  air  and  access. 

Wliat  more  could  he  do  ?  This  court  has  said  that  in  such 
a  case  the  opinion  of  an  expert  as  to  what  would  have  been 
tlie  value  of  plaintiff's  property  had  defendants'  road  not  l)een 
built  and  operated  is  incomj>etent  evidence.  {Roberta  case, 
128  X.  Y.  455.) 

The  question  of  damage  is  one  of  legal  deduction  by  the 
trial  judge  or  jury  when  the  facts  referred  to  are  duly  proved. 

The  decision  in  the  Roberts  case  was  placed  npon  the  pre- 


1895.]  Malcolm  v.  Elevatbd  Eailroad.  310 

K.  Y.  B«p.]         Dissenting  opinion,  per  Babtlbtt,  J. 

cise  ground  that  the  expert  was  asked  to  determine  the  very 
question  that  ought  to  be  answered  by  the  court  or  jury. 

It  cannot  be  expected  that  a  plaintiff  would  be  able  to  sliow 
to  a  dollar  the  amount  of  damage  his  property  has  suffered 
by  reasoD  of  the  construction  of  the  elevated  road ;  nor  can 
it  l)e  said  because  accurate  proof  in  this  class  of  cases  is  diffi- 
cnit  that  damages  cannot  be  proved  by  showing  all  the  sur- 
rounding facts  and  allowing  the  trial  judge  or  jury,  in  the 
exercise  of  a  sound,  honest  judgment,  to  fix  the  amount. 

Such  a  result  is  not  guessing  or  speculation,  but  is  a  judicial 
estimate  based  upon  all  the  known  facts  involved  in  the  prob- 
lem submitted  for  solution. 

It  would  be  a  new  doctrine  to  hold  that  the  recovery  of 
damages  is  limited  to  those  cases  where  absolute  proof  of  a 
sum  certain  can  be  made  ;  if  such  were  the  ease  a  large  num- 
ber of  plaintiffs  would  be  remediless  in  courts  of  justice. 

There  would  seem  to  be  nothing  unreasonable  in  the  propo- 
sition that  residential  property  along  the  line  of  the  elevated 
railroad  may  exi>erience  only  a  slight  advance  in  fee  value 
after  the  construction  of  the  road,  while  pro;)erty  off  the  line, 
but  in  the  immediate  vicinity,  may  apj)reciate  in  value  very 
largely  for  the  reason  tliat  it  has  enjoyed  all  the  benefits  con- 
ferred by  the  presence  of  the  road  in  the  locality,  and  the 
natural  growtli  of  the  city  due  to  increase  of  population  and 
business,  without  suffering  from  those  injuries  necessarily 
inflicted  on  property  in  immediate  contact  with  the  road. 

The  elevated  railway  companies  are  entitled  to  receive  from 
the  courts  ample  protection  in  view  of  the  immerous  actions 
they  are  called  upon  to  defend  and  the  vast  amounts  involved 
hi  their  determination,  and  judgments  against  them  ought 
not  to  be  upheld  resting  upon  mere  speculation  unsupported 
by  evidence,  but,  on  the  other  hand,  plaintiffs  whose  prop- 
erty may'  have  experienced  a  small  advance  in  fee  and 
rental  values  since  the  completion  of  the  elevated  railroad 
ought  not  be  remediless  when  all  the  facts  render  it  clear  that 
property  along  the  line  of  the  road  has  been  damaged  by  the 
interference  with  the  easements  of  light,  air  and  access,  and 
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haSj  for  that  reason,  failed  to  sliare  the  advance  in  values  of 
adjacent  property,  manifestly  dne  not  only  to  tlie  constmctiou 
of  the  elevated  system,  but  to  that  natural  growth  which  tlie 
neighborhood  would  have  experienced  by  reason  of  increase 
of  population  and  business  in  a  great  city  even  if  the  railroad 
had  never  been  constructed. 

I  am  thus  brought  to  the  vital  question  in  this  case,  whether 
plaintiff  was  entitled  to  introduce  evidence  tending  to  show 
that  the  increase  of  his  property  in  fee  value  was  not  as  great 
as  it  would  have  been  from  natural  causes  if  the  elevated  road 
had  not  been  built,  and  was  the  court  authorized  to  consider 
that  evidence  in  determining  whether  there  had  been  an 
injury  to  fee  value  over  all  beneiits  ? 

This  court  has  held  that,  in  estimating  damages  to  property, 
all  benefits  to  the  rental  or  fee  value  resulting  from  the  exist- 
ence of  the  railway  are  to  be  considered,  and  that  only  dam- 
ages over  and  above  benefits  are  recoverable.  {Svtro  case, 
137  N.  Y.  592 ;  Biachoff  case,  138  N.  Y.  262.)  If  the  value 
of  the  benefits  that  the  elevated  railroad  has  conferred  upou 
the  property,  over  and  above  all  other  benefits  arising  front 
the  natural  growth  of  the  locality,  without  regard  to  the  exist- 
ence of  the  railroad,  is  fairly  deducible  by  the  court  from  sur- 
rounding circumstances,  in  the  exercise  of  a  sound  judicial 
judgment,  it  is  difficult  to  understand  why  it  is  not  equally 
competent  for  the  court  to  determine  the  amount  of  those 
other  benefits  which  might  have  accrued  to  the  property  had 
the  road  never  been  built.  In  fact,  it  is  necessary  to  separate 
these  two  classes  of  benefits  which  go  to  make  up  the  total  value 
of  the  projxjrty  before  the  value  of  either  can  be  ascertained. 

The  appellants  cannot  successfully  contend  tliat  the  growth 
of  the  locality  wliere  this  property  is  situated  is  wholly  due  to 
the  elevated  railroad ;  so  in  finding  the  value  of  one  class  of 
benefits,  you  necessarily  find  the  other. 

The  rule  for  proving  damages,  as  laid  down  in  the 
majority  opinion  in  the  Bookman  case  (anfe,  p.  298),  is 
plausible  and  reasonable  as  an  abstract  proposition,  and  is 
an   easy  way  of  escape  out  of  a  wilderness  of  diificultiei^ 
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which  beset  the  path  of  court  and  counsel  in  elevated 
railway  litigations;  but  the  ordinary  facts  presented  in 
diese  cases  are  not  such,  in  my  judgment,  as  to  ju^ify  its 
application. 

I  am  not  aware  of  any  locality  from  the  Battery  to  the 
northmost  limits  of  the  city  of  New  York  which  fully  answers 
the  requirements  of  this  new  rule  —  "a  vacant  and  uninhabited 
locality,  which  normal  growth  has  not  effectively  reached, 
which  improvement  has  not  seriously  touched,  which  remains 
to  be  developed,  and  which  has  no  element  of  growing  value 
except  such  as  lies  in  hope  and  expectation."  While  this 
entire  territory  is  not  fully  built  up  and  improved  its  future 
is  assured. 

While  I  am  willing  to  admit  that  the  elevated  railway 
system  has  been  of  great  and  lasting  benefit  to  the  city  of  New 
York,  I  cannot  concede  that  we  are  to  ascribe  to  it  alone  the 
marvellous  growth  of  that  city  since  the  year  1878.  We  have 
presented  in  this  connection  a  complex  and  difficult  question, 
but  to  my  mind  it  is  absolutely  clear  that  one  of  the  principal 
factors  in  this  matter  of  mimicipal  development  is  the  natural 
and  irresistible  increase  of  population  and  business  in  a  commer- 
cial city  like  New  York,  whose  swarming  population  is  con- 
stantly augmented  from  sources  foreign  and  domestic. 

It  is  not  the  elevated  railways  which  have  created  the 
city,  but  it  is  the  city  which  has  made  these  corporations 
possible. 

Every  square  foot  of  the  territory  within  the  city  of  New 
York  feels  the  impulse  of  this  normal  growth  of  population 
and  business  ;  and  I  can  but  think  it  a  just  rule  which  holds 
that  where  the  elevated  railway  is  extended  into  a*new  locality, 
the  property  owner,  whose  easements  of  light,  air  and  access 
are  interfered  with,  should  be  allowed  to  prove,  if  possible, 
that  his  property  would  have  been  of  greater  value  if  it  had 
been  left  to  enjoy  the  natural  growth  of  the  city  in  population 
and  business  without  the  aid  of  the  elevated  road. 

It  many  cases  it  will,  doubtless,  be  difficult,  if  not  impos- 
oble,  to  make  such  proof,  but  it  is  better  to  let  each  case 
41 
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stand  on  its  own  peculiar  facts  rather  than  lay  down  a  general 
rule  that  may  deprive  many  persons  of  the  right  to  invoke  the 
aid  of  the  courts  in  a  proper  claim  for  damages. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

Andrews,  Ch.  J.,  Peckham  and  Haight,  JJ.,  concur  with 
Finch,  J.,  for  reversal ;  O'Beien,  J.,  concurs  with  Baetlett, 
J.,  for  affirmance,  and  Gray,  J.,  concurs  in  that  resiilt. 

Judgment  reversed. 


Ella  G.  Jakieson  et  al.,  Respondents,  v.  The  Kings  County 
Elevated  Railway  Company,  Appellant. 

1.  Elevated  Railroads  —  Injunction.  It  seems,  that  proof  of  a  sub- 
stantial and  continuing  injury  to  the  rental  value  of  abutting  property 
will  sustain  an  action  for  an  injunction  against  an  elevated  street  railroad; 
and  that  the  right  to  such  equitable  relief  will  not  be  defeated  by  the  fact 
that  the  injury  to  the  fee  value  is  found  to  be  merely  nominal. 

2.  Evidence.  It  is  not  permissible,  in  such  an  elevated  railroad  action, 
to  prove  the  evil  effect  of  the  road  in  diminishing  values,  by  the  process 
of  calling  the  owners  of  property  in  the  vicinity  and  proving.  In  each 
case,  what  the  particular  premises  owned  by  the  witness  rented  for  before 
the  road  was  built  and  what  thereafter. 

Jamieson  v.  Kings  Co.  EL  B,  Co.  (74  Hun,  637),  reveiied. 

(Argued  October  16,  1895;  decided  October  29,  1895.) 

Appeal  from  judgment  of  tlie  General  Term  of  the 
Supreme  Court  in  .tlie  second  judicial  department,  entered 
upon  an  order  made  December  1,  1893,  which  affirmed  a 
judgment  in  favor  of  plaintiff  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term. 

This  action  was  brought  to  restrain  the  operation  and  main- 
tenance by  defendant  of  its  elevated  railroad  in  front  of  plain- 
tiffs' premises,  No.  799  Fulton  street,  in  the  city  of  Brooklyn, 
and  for  the  recovery  of  damages  caused  thereby. 

The  judgment  decreed  the  usual  injunction  against  the 
operation  of  the  defendant's  railroad  in  front  of  the  plaintiffs' 
premises,  and  as  incidental  relief  awarded  $645  for  past  or 
rental  damages,  and  provided  for  the  avoidance  of  the  injuno- 
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tion  on  payment  of  one  dollar,  found  to  be  the  amount  of 
injury  done  to  the  fee  value. 

Further  facts,  material  to  the  questions  presented,  are  stated 
in  the  opinion. 

W.  A.  Paste  for  appellant.  It  was  error  to  allow  the  plain- 
tiffs to  put  in  testimony  as  to  the  amount  of  rentals  received 
from  other  buildings  on  and  near  Fulton  street  before  and 
since  the  erection  of  the  elevated  railroad  for  the  purpose  of 
^tablishing  amount  of  damages  to  rental  value  of  their  own 
premises.  {In  re  Thompson^  127  N.  T.  463 ;  Huntington  v. 
AttrUl,  118  N.  T.  366 ;  0(mge  v.  Bdberta,  53  N.  Y.  619 ; 
Blanchard  v.  S.  Co.^  59  N.  T.  292 ;  In  re  Eysamcm,  113  N. 
T.  62;  FooU  v.  Beecher,  78  N.  T.  155.)  The  damage  to  the 
fee  value  being  merely  nominal,  that  is  to  say,  nothing  at  all, 
the  plaintiffs  were  not  entitled  to  injunctive  relief,  and  the 
complaint  should  have  been  dismissed  upon  the  trial.  (  Uline 
V.  N.  T.  ai&IL  B.  B.  B.  (7a,101  N.  T.98;  Fondv.  M. 
EL  B,  Co.,  112  N.  Y.  186 ;  Galway  v.  J/.  El.  B.  Co.,  128  N. 
Y.  132;  TaUmcm  v.  M.  El.  B.  Co.,  121  K  Y.  119,  124; 
Henderaan  v.  N.  Y.  C.  cfe  H.  B.  B.  B.  Co.,  78  K  ^.  423 ; 

A.  B.  N.  Co.  V.  N.  r.  El.  B.  B.  Co.,  129  K  Y.  252; 
Bohm  V.  M.  El.  B.  Co.,  129  N.  Y.  576  \  T.&  B.  B.  B.  Co. 
V.  B.,  H.  T.  cfe  W.  B.  Co.,  86  K  Y.  107,  127 ;  Whedock  v. 
Noorum,  108  N.  Y.  179 ;  Mv/rdock  v.  P.  P.&C.  I.  B.  B. 
Co.,  73  N.  Y.  579 ;  WiUiams  v.  iT.  Y.  C.  B.  B.  Co.,  16  K  Y. 
97,  111 ;  Doyle  v.  M.  E  B.  Co.,  136  N.  Y.  605,  511 ;  3  Pom. 
Eq.  Juris.  1338,  1347;  People  v.  Ccmal  Board,  55  N.  Y.  390, 
397 ;  Morgan  v.  Binghamton,  102  N.  Y.  500 ;  Ca/mpbell  v. 
Seaman,  63  N.  Y.  568, 584, 686 ;  Moore  v.  BrooUyn,  etc.,  B. 

B.  Co.,  108  N.  Y.  98;  Omet  v.  D.  &  H.  C.  Co.,  122  N.  Y, 
806,  629 ;  Gray  v.  M.  E.  B.  Co.,  128  N.  Y.  490,  509 ;  Lorn- 
rence  v.  M.  B.  Co.,  35  K  Y.  S.  R.  39 ;  Sloan  v.  N.  Y.  El. 
B.  Co.,  63  Hun,  301 ;  Brush  v.  M.  B.  Co.,  26  Abb.  [N.  C] 
73  ;  Purdy  v.  M.  El.  B.  Co.,  36  N.  Y.  S.  R  46 ;  Lynch  v.  M. 
El.B.  Co.,  129  N.  Y.  274;  Dudley  v.  Congregation^  etc., 
of  St.  Francis,  138  N.  Y.  451,  459 ;   Wheelock  v.  Zee,  74  N. 
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Y.  495  ;  Arnold  y.  AngeH^  62  N.  Y.  508 ;  MitchelX  v.  Dow- 
ell,  15  Otto,  430 ;  Buzard  v.  Houston,  119  U.  S.  347.) 

J.Newton  Fiero  for  respondent.  Proof  of  rentals  of  con- 
tiguous property  is  uniformly  allowed.  {Storck  v.  Jf.  EL  R, 
Co.,  131  K  Y.  519 ;  Roberts  v.  N.  T.  El  R.  Co.,  128  N. 
Y.  472;  Doyle  v.  M.  R.  Co.,  128  K  Y.  495 ;  Drucker  v.  M. 
R.  Co.,  106  N.  Y.  164.)  Defendant  cannot  avail  itself  of  an 
objection  to  the  equity  jurisdiction  of  the  court  in  this  case, 
not  having  raised  that  objection  by  answer.  {Ba/ron  v.  Kom, 
127  N.  Y.  229 ;  Grandin  v.  LeRoy,  2  Paige,  509  ;  WisewaU 
V.  Hall,  3  Paige,  313 ;  LeRoy  v.  Piatt,  4  Paige,  77 ;  Cox  v. 
James,  45  N.  Y.  557;  Town  of  Mmtzy.  Cook,  108  K  Y. 
504 ;  Watt  v.  AdUr,  130  N.  Y.  646 ;  Truscott  v.  Elng,  6  ]Sr. 
Y.  147,  165 ;  Ostrander  v.  Weber,  114  N.  Y.  95,  102  ;  Hyatt 
V.  IngaUs,  124  K  Y.  124;  Story  v.  M.  El.  R.  Co.,  90  N. 
Y.  122 ;  Lahr  v.  Jf.  El.  R.  Co.,  104  K  Y.  268 ;  Gray  v. 
M.  El.  R.  Co.,  128  N.  Y.  501  ;  McHenry  v.  Jexoett,  90  N. 
Y.  58 ;  Health  Dept.  v.  Purdon,  99  N.  Y.  237 ;  Jeffers  v. 
Jefers,  107  N.  Y.  650 ;  Genet  v.  D.  <&  H.  C.  Co.,  122  X.  Y. 
605 ;  Thomas  v.  M.  P.  Union,  121  N.  Y.  45 ;  MacLaury 
V.  Hart,  121  N.  Y.  636;  Goddard  on  Easements,  355,  357, 
363,  445 ;  Shepard  v.  M.  R.  Co.,  117  N.  Y.  443,  449  ;  Huss- 
ner  v.  B.  R.  Co.,  114  K  Y.  433 ;  TaUman  v.  M.  R.  Co., 
121  K  Y.  123 ;  Abendroth  v.  M.  R.  Co.,  122  N.  Y.  1 ; 
Meyer  v.  PhiUips,  97  N.  Y.  485 ;  Garwood  v.  N.  Y.  C.  <k 
H  R.  R.  R.  Co.,  83  N.  Y.  ^^^\  Smith  v.  City  of  Rochester, 
38  Hun,  612 ;  Galway  v.  JH.  R:  Co.,  128  K  Y.  147,  153.) 

Finch,  J.  I  do  not  think  the  fact  which  is  explicitly  found, 
that  the  construction  and  operation  of  the  defendant's  elevated 
road  has  injured  the  fee  value  of  plaintiffs  property  only  to 
the  extent  of  one  dollar,  necessarily  defeats  the  equitable  right 
to  an  injunction,  and  so  defeats  the  action.  It  is  further 
found  that  the  rental  value  has  depreciated  to  a  substantial 
extent,  and  for  which  damages  were  awarded.  While  it  is 
true  that  usually  the  fee  value  rises  or  falls  in  proportion  to 
the  changes  of  rental  value,  that  is  not  always  or  necessarily 
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true,  and  cases  are  possible  in  which  one  remains  stationary 
while  the  other  changes.  That  is  found  to  be  the  fact  in  the 
present  case,  and  I  think  that  proof  of  a  substantial  and  con- 
tinuing injury  to  the  rental  value  will  sustain  the  equitable 
action.  The  wrong  done  is  in  the  nature  of  a  continuing  tres- 
pass, involving  a  multiplicity  of  actions.  The  appellant's  sug- 
gestion is  that  the  finding  of  an  unchanged  fee  value  raises  a 
presumption  that  there  will  be  no  loss  of  rental  value  in  the 
future,  and  so  no  occasion  for  further  suits.  To  indulge  in 
such  a  presumption  would  require  us  to  shut  our  eyes  to  the 
lesson  of  the  past  taught  by  the  proofs  in  respect  to  this  prop- 
erty. I  think  the  action  was  maintainable  and  the  remedy  by 
injunction  a  proper  one. 

But  I  think,  also,  that  there  was  error  in  the  admission  of 
evidence  which  we  cannot  disregard.  The  plaintiff  sought  to 
prove  the  evil  effect  of  the  road  in  diminishing  values  by  the 
process  of  calling  the  owners  of  property  in  the  vicinity  and 
proving,  in  each  case,  what  the  particular  premises  owned  by 
the  witness  rented  for  before  the  road  was  built  and  what 
thereafter.  There  were  objections  and  exceptions.  Such  a 
process  is  not  permissible.  *  Each  piece  of  evidence  raised  a 
collateral  \ssxke{(^Go-uge  v.  Eoberts^  53  N.  Y.  619)^  and  left  the 
court  to  try  a  dozen  issues  over  as  many  separate  parcels  of 
property.  (jWe  have  held  such  a  mode  of  proof  to  be  inad- 
missible. {Huntmgton  v.  Attrill,  118  N.  T.  365;  In  re 
Thojnpaon^  127  N.  T.  463.)  y  The  elevated  railroad  cases  (Jn 
this  court,  to  which  the  plaintiff  refers  us  J  give  no  warrant 
for  such  a  mode  of  proof,  but  indicate  that  the  general  course 
and  currrent  of  values  must  be  shown  by  persons  competent 
to  speak,  leaving  to  a  cross-examination  any  inquiry  into  spe- 
cific instances  if  such  be  deemed  essential^  Almost  all  the 
evidence  of  depreciation  was  of  the  erroneous  character,  and 
we  cannot  say  that  it  may  not  have  worked  harm  to  the 
defendant. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur. 

Judgment  reversed; 
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Adelb  "N.  Sanfobd,  Bespondent,  v.  The  Coicmeboial  Tray* 
bless'  MxrruAL  Aooident  Assooiation  of  Ambbtoa, 
Appellant. 

1.  C0YENA17T  TO  SuBMiT  DiFFEBENCBB.  A  general  covenant  to  submit 
any  differences  that  may  arise  in  the  performance  of  a  contract,  or  under 
an  executory  agreement,  is  a  nullity. 

2.  Insurance — Agbebmbnt  to  Refeb.  An  agreement,  in  a  certtficate 
of  life  insurance  issued  by  an  accident  association  of  this  state,  that  the 
Sssues  in  any  action  brought  against  the  association  under  the  certificate 
should,  on  the  demand  of  the  association  or  its  attorney,  ''be  referred  for 
trial  to  a  referee  to  be  appointed  by  the  court,"  Tield,  to  be  against  public 
policy,  and  so,  not  binding  upon  the  parties  thereto. 

Reported  below,  86  Hun,  380. 

(Argued  October  21,  18W;  decided  October  29.  18»5.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  made  February  6, 
1895,  which  reversed  an  order  of  the  Special  Term  directing 
a  reference  to  hear  and  determine,  and  denied  a  motion  for 
fluch  reference. 

The  action  was  brought  upon  a  certificate  of  membership 
isBued  by  the  defendant,  a  mutual  accident  association,  to 
recover  the  amount  made  payable,  by  the  terms  thereof,  to 
the  plaintiff,  as  beneficiary,  upon  the  death  of  the  member  by 
accident 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

M.  W.  Van  Auken  for  appellant.  In  civil  proceedings  a  party 
may  waive  either  statutory  or  constitutional  rights.  {In  reHT. 
F.,  Z.  cfe  TT.  R.  B.  Co.,  98  N.  T.  454 ;  Embury  v.  (7wnor,  8 
T.  511 ;  People  v.  Quigg,  59  N.  Y.  83 ;  In  re  Cooper,  93  K  T. 
507 ;  Lee  v.  TiUotson,  24  Wend.  337 ;  Keator  v.  N.  ds  D. 
P.  jff.  Co.,  7  How.  Pr.  41.)  Plaintiff  cannot  claim  the  benefit 
of  a  part  of  the  agreement  and  repudiate  the  rest.  {PcUmer 
Y.  C  T.  M.  A.  of  A.,  25  K  T.  S.  R.  243 ;  127  N.  Y.  678 ;  In 
re  N.  r:,  Z.  (&  W.  B.  B.  Co.,  98  N.  Y.  454.)    This  stipuUr 
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tion  is  not  unconscionable  or  unreasonable.  {OiUiga/n  v.  G, 
Ins.  Co.,  20  Hun,  93 ;  87  N.  Y.  626 ;  GaOagher  v.  C.  <&  T.  S. 
H.  R.  Co.,  13  N.  T.  S.  E.  80 ;  Bozen  v.  D.  D.,  etc.,  R.  R.  Co., 
7  Misc.  Rep.  132 ;  Dougherty  v.  M.  L.  Ins.  Co.,  87  Hun,  17 ; 
Greve  v.  A.  L.  S.  Ins.  Co.,  81  Hun,  29.)  This  stipulation 
does  not  contravene  public  policy.  {Oreve  v.  A.  L.  S.  Ins, 
Co.j  81  Hun,  29 ;  Dougherty  v.  M.  L.  S.  Co.,  87  Hun,  17 ; 
Code  Civ.  Pro.  §§  968, 1009, 1013 ;  MaoKdlar  v.  Rogers,  109 
K  Y.  472 ;  Baird  v.  Mayor,  etc.,  74  N.  Y.  382 ;  Saunders 
V.  Hoffma/n,  64  N.  Y.  248 ;  Thurston  v.  Fairman,  9  Hun, 
584 ;  Marsh  v.  Russell,  66  N.  Y.  288 ;  Barnes  v.  Brown,  80 
N.  Y.  527 ;  Wellington  v.  Kelly,  84  N.  Y.  543 ;  Hard  v. 
&^,  47  Barb.  428 ;  Rozen  v.  D.  D.,  E.  B.  <&  B.  R.  Co.,  7 
Misc.  Rep.  130.)  The  law  will  not  presume  an  agreement  void, 
as  illegal  or  against  public  policy,  when  it  is  capable  of  a  con- 
struction which  will  make  it  valid.  {Curtis  v.  GoJcey,  68  N. 
Y.  300 ;  Qy^mes  v.  Dauchy,  82  N.  Y.  443 ;  loriOard  v.  Clyde, 
86  K  Y.  384;  LoriOard  v.  Clyde,  99  K  Y.  201 ;  In  re 
Smith,  19  N.  Y.  S.  R.  570;  Richardson  v.  Mellish,  2  Bing. 
229 ;  D.  M.  Co.  v.  Roeber,  106  N.  Y.  473.)  The  distinction 
between  a  reference  and  an  arbitration  should  be  kept  in  mind. 
(2>.  cfe  H.  C.  Co.  V.  P.  C  Co.,  50  N.  Y.  250  ;  Seward  v.  City 
of  Rochester,  109  N.  Y.  168.) 

F.  H.  KeUogg  for  respondent.  The  condition,  if  upheld, 
would  deprive  the  plaintiff  of  her  right  to  a  trial  by  a  jury,  a 
constitutional  right,  and  it  would  oust  the  court  of  its  juris- 
diction and  is  against  public  policy.  (2>.  cfe  H.  O.  Co.  v.  P. 
C.  Co.,  50  N.  Y.  258 ;  Robinson  v.  G.  Ins.  Co.,  17  Me.  134 ; 
Trott  v.  O.  Ins.  Co.,  1  Cliff.  444;  Avery  v.  Scott,  8  W.,  H. 
&  T.  496 ;  JVute  v.  B.  Ins.  Co.,  6  Gray,  181 ;  2  May  on  Ins. 
[3d  ed.]  1122,  1123;  G.  A.  Ins.  Co.  v.  Ftherton,  41  K  W. 
Rep.  406.)  The  condition,  if  unreasonable,  will  not  be  sus- 
tamed  by  the  court.  {In  re  N.  Y.,  L.  cfe  W.  R.  R.  Co.,  98 
K  Y.  447 ;  Richards.  M.  L.  Ins.  Co.,  31  Mo.  518.) 

Gray,  J.  The  certificate  of  insurance,  to  recover  upon 
which  this  action  was  brought,  contained  this  clause :    "  It  is 
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hereby  stipulated  and  agreed,  by  and  between  this  association 
and  the  member  named  herein  and  his  beneficiary,  that  the 
issues  in  any  action  brought  against  it  under  this  certificate 
shall,  on  the  demand  of  this  association  or  its  attorney,  be 
referred  for  trial  to  a  referee  to  be  appointed  by  the  court  in 
which  such  action  is  brought."  An  order  of  reference  of  the 
issues  in  the  action  has  been  reversed  at  the  General  Term 
below  and  the  motion  for  a  reference  denied ;  and  the  ques- 
tion is  whether  such  an  agreement  is  valid  and  binding  upon 
the  pi^rties. 

Little,  if  anything,  can  be  added  to  the  opinion  of  the  Gen- 
eral Term.  Such  a  provision,  if  beneficial  at  all  to  the  com- 
pany, can  only  be  so  through  superseding  the  law  established 
for  the  trial  of  actions  and  compelling  the  beneficiary  prac- 
tically to  submit  an  issue.  That  is  vicious  for  tending  to  limit 
the  court,  having  cognizance  of  the  action,  in  its  jurisdiction 
and  for  militating  against  the  constitutional  provision  which 
secures  to  a  party  the  right  of  trial  by  jury.  The  cases,  cited 
in  the  opinion  below,  abundantly  show  that  a  general  cove- 
nant to  submit  any  difPerences  that  may  arise  in  the  perform- 
ance of  a  contract,  or  under  an  executory  agreement,  is  a 
nullity.  In  the  case  of  The  President,  etc.,  D.  <&  H.  Canal 
Co,  V.  Pennsylvania  Coal  Co,  (50  N.  Y .  250),  where  that 
proposition  was  so  stated.  Judge  Allen,  in  his  opinion,  was 
inclined  to  question  the  rule  if  res  nova  /  but  he  regarded  it 
as  too  well  established  to  be  now  questioned.  The  rule,  in  its 
application  to  such  a  case  as  this,  seems  to  me,  however,  to 
be  well  supported  by  reason.  The  defendant  is  a  corporation 
which  owes  its  existence  to  the  laws  of  this  state  and  to  which 
has  been  granted  the  right  to  do  the  business  of  insuring  the 
lives  of  individuals.  .  The  dictates  of  a  sound  public  policy 
would  seem  to  require  that  its  contracts  of  insurance,  while 
providing  every  wise  and  reasonable  restriction,  should  not 
compel  the  individual  who  seeks  to  insure  his  life,  to  submit, 
as  a  condition  of  obtaining  that  insurance,  to  conditions  which 
are  in  violation  of  constitutional  rights.  Such  a  provision  in 
the  policy  has  no  reasonable  relation  to  the  contract  of  insur- 
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ance.  Its  insertion  is  unnecessary  to  the  protection  of  the 
inrarance  company  and  may  be  regarded,  therefore,  as  an 
unimportant  provision.  I  think  we  may  safely  base  the 
reason  for  the  application  of  this  rule  upon  the  proposition 
that  public  policy  is  opposed  to  the  enforcement  of  an  agree- 
ment, which  supersedes  the  law  and  deprives  the  individual 
of  the  protection  which  it  was  designed  and  framed  to  afford. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 
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Masia  Isola  et  al.,  as  Administrators,  etc..  Respondents,  v.       73  ad  mo/ 
John  Webeb  et  al.,  Appellants. 

CoNSTrrunoK  of  1894  —  Damages  fob  Death.  The  provision  of 
the  Constitution  of  18d4  (Art.  1,  %  18)  that  '*  the  right  of  action  now  exist- 
ing to  recover  damages  for  injuries  resulting  in  death  shall  never  be  abro- 
gated, and  the  amount  recoverable  shall  not  be  subject  to  any  statutory 
linutation,"  does  not  operate  retrospectively,  and  hence  does  not  affect 
causes  of  action  which  had  accrued  before  it  went  into  effect. 

hola  V.  WOer  (13  Misc.  Kep.  97),  reversed. 

(Argued  October  21,  1895;  decided  October  29,  1896.) 

Appeal  from  order  of  the  General  Term  of  the  Court  of 
Common  Pleas  for  the  city  and  county  of  New  York,  made 
June  3,  1895,  which  reversed  an  order  of  Special  Term  deny- 
ing plaintiffs'  motion  for  leave  to  amend  their  complaint  by 
increasing  the  amount  of  damages  prayed  for,  in  an  action 
brought  to  recover  damages  for  the  death  of  plaintiffs'  intestate, 
alleged  to  have  been  caused  by  the  negligence  of  defendants. 
The  death  occurred,  and  the  action  was  commenced,  in  1892. 

John  J,  Fitzgerald  for  appellants.  A  statute  will  be  con- 
strued as  prospective  and  operating  in  futuro^  unless  the 
intention  of  the  legislature  to  give  to  it  a  retroactive  and 
retrospective  effect  is  expressed  in  language  clear  and  explicit. 
{People  v.  N.  Y.  C.  R.  R.Co.,  24  K  Y.  485 ;  Const.  N.  Y. 
art.  4,  §  1 ;  O'Reilhj  v.  U.  N.  dk  C.  S.  Co,,  30  N.  Y.  Supp. 
42 
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358 ;  Dash  v.  Van  Kleech,  7  Johns.  447 ;  0.  M.  B.  Ji.  Co, 
V.  Van  Horn,  57  N.  Y.  477 ;  Palmer  \\  Cordey,  4  Den.  374 ; 
2  K  Y.  182;  Amshry  v.  Hinds,  48  N.  T.  57;  Ordt  v. 
Rasm,  102  U.  S.  620 ;  Jackson  v.  Fa7i  Zan<i^,  12  Johns.  168  ; 
Hacldey  v.  Sjprague,  10  Wend.  114 ;  Cooley  Const.  Lim.  438  ; 
Bates  V.  Steams,  23  Wend.  482 ;  Mills  v.  HiMreth,  5  Hun, 
364 ;  Jarvis  v.  Jarvis,  3  Edw.  462 ;  ITa^Am*  v.  Haight,  18 
Johns.  138 ;  ^ai%  v.  Mayor,  7  Hill,  146 ;  Suth.  on  Stat. 
Const.  §  271 ;  Scott  v.  Smart,  1  Mich.  295  ;  Sayer  v,  Wisner, 
8  Wend.  661 ;  Bay  v.  Gage,  36  Barb.  447 ;  Brake  v.  6^'i- 
mmcr,  52  N.  Y.  389 ;  Benton  v.  TTic^eV^,  54  N.  Y.  226  ; 
GoiUotel  V.  Mayor,  etc.,  87  N.  Y.  441 ;  Murray  v.  GihsaUj 
15  How.  [U.  S.]  421 ;  iV^'^  Jj?p^aZ,  21  Penn.  St.  243 ;  ^icA- 
ardson  v.  Murryson,  23  Conn.  94 ;  Medford  v.  Learned^  16 
Mass.  216 ;  ^(?yrf  v.  Barrenger,  23  Miss.  270 ;  Garrett  v. 
Beaumont,  24  Miss.  377 ;  Cooley  on  Const.  Lim.  [6th  ed.] 
455 ,  B.d:M.  B.  R,  Co.  v.  Cilley,  44  N.  H.  578 ;  Black's 
Const.  Law,  §  198  ;  Suth.  on  Stat.  Const.  §  463 ;  Endlich  on 
Interp.  Stat.  §  277;  Chase's  Black.  [3d  ed.]  11;  Sanford  v. 
BermeU,  24  N.  Y.  20 ;  6  N.  Y.  Const.  Conv.  Eecord,  2680  ; 
^eweU  V.  People,  3  Seld.  97.)  The  rule  that  a  statute  in 
contravention  of  the  common  law  ought  not  to  be  extended 
by  construction,  applies  equally  to  constitutions.  (Cooley  on 
Const.  Lim.  [6th  ed.]  77 ;  Broion  v.  Fifield,  44  Mich.  322 ; 
Shreveport  v.  Cole,  129  U.  S.  37 ;  3  Am.  &  Eng.  Ency.  of 
Law,  680 ;  Sedg.  on  Stat.  &  Const.  Law,  313 ;  Suth.  on  Stat. 
Const.  274,  §  400 ;  Farrington  v.  Morgan,  20  Wend.  207 ; 
Endlich  on  Interp.  Stat.  §  277 ;  Z.  County  v.  Rollins,  130 
IT.  S.  662;  Cass  v.  Billon,  2  Ohio  St.  607;  WalcoU  v. 
Wigton,  7  Ind.  44 ;  In  re  Lee  &  Co?s  Bank,  21  N.  Y.  9  ; 
O'Reilly  v.  U.  N.  <&  C  S.  Co.,  30  N.  Y.  Supp.  358 ;  ATJbayer 
V.  State,  10  Ohio  St.  558 ;  State  ex  rel,  v.  Macon  Co.  Ct.,  41 
Mo.  453 ;  State  v.  Barbee,  3  Ind.  258 ;  P.  R.  R.  Co.  v. 
Ldngdon,  92  Penn.  St.  34.)  The  Constitution,  in  terms,  for- 
bids any  construction  of  its  provisions  that  would  impair 
existing  suits,  actions  or  rights  of  action.  (Sedg.  on  Stat  & 
Const.  Law,  238 ;  Suth.  on  Stat.  Const.  317-319;  In  re  IT. 
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F.  dk  B.  Bridge,  72  N.  T.  527-530 ;  Manly  v.  State,  7  Md. 
135;  Const.  K  Y.  art.  1,  §  17;  Potter's  Dwarris,  655,  656; 
NeweU  v.  People,  3  Seld.  95 ;  People  v.  JV.  Y.  C,  B.  B.  Co^ 
24  N.  Y.  485  ;  Gibbvns  v.  Ogdeti,  9  Wheat.  188 ;  Z.  Co.  v. 
BoUins,  130  IT.  S.  662;  P.  B.  B.  Co.  v.  Zariffdon,  92  Pemu 
St  34.) 

George  H.  Hcbrt  for  respondents.  The  Ee vised  Constitution 
abolished  all  statutory  provision  limiting  the  right  of  recovery 
to  $5,000  for  injuries  causing  death.  {Ogden  v.  Saunders,  12 
Wheat.  213 ;  Sedg.  on  Stat.  Law,  597 ;  Green  v.  H.  B,  B.  B. 
Co.,  2 Keyes,  294 ;  Whitfordv.  P.  B.  B.,  23  N.  Y.  465 ;  ZitUe- 
wood  V.  Mayor,  etc.,  82  N.  Y.  24 ;  Tiffany  Death  by  Wrong- 
ful Act,  §§12,  17,  24;  5  Am.  &  Eng.  Ency.  of  Law,  125; 
Laws  of  1849,  chap.  256,  §  1 ;  Code  Civ.  Pro.  §§  1902, 1905 ; 
Throop's  Code,  §§  1901-1904;  Const.  N.  Y.  art.  1,  §  18; 
Newell  V.  People,  7  N.  Y.  9 ;  People  v.  Jackson,  47  N.  Y. 
379 ;  Bichardson  v.  Pulver,  63  Barb.  72 ;  23  Am.  &  Eng. 
Ency.  of  Law,  487,  502 ;  Hichmann  v.  Pickney,  81  N.  Y. 
215  ;  BuOer  v.  Palmer,  1  Hill,  328 ;  Hartung  v.  People,  22 
N.  Y.  95, 102 ;  Cwrtis  v.  Leamtt,  15  N.  Y.  9,  153 ;  Hughson 
V.  City  of  Bochester,  49  Hun,  42,  51 ;  Stevenson  v.  Doe,  8 
Blackf .  518 ;  Smith  v.  PeopU,  47  N.  Y.  338 ;  In  re  N.  T. 
Inst.,  121  K  Y.  239 ;  Ordronaux  CouBt.  Legis.  568,  570, 
571 ;  Dwarris  on  Stat.  475 ;  13  Am.  &  Eng.  Ency.  of  Law, 
144,  483 ;  Potter's  Dwarris,  70 ;  Dexter  v.  Z.  P.  B.  Co.,  16 
Barb.  18;  Davis  v.  Fairbanks,  8  How.  [U.  S.]  636  ;  People 
V.  Van  Nort,  64  Barb.  209 ;  People  v.  Denning,  13  How. 
441 ;  Ca^  v.  Dillon,  2  Ohio  St.  607 ;  Pierce  v.  DelaTnater,  1 
K.  Y.  17 ;  Chance  v.  M.  Co.,  64  111.  ^^ ;  People  ex  rel.  v.  May- 
nard,  14  111.  419,  421 ;  Hills  v.  City  of  Chicago,  60  111.  89 ; 
Scott  V.  Cii/y  of  Damenport,  34  Iowa,  208 ;  Law  v.  People, 
87  III.  385 ;  15  Fla.  735.)  The  rule  that  statutes  and  constitu- 
tions are  not  to  be  construed  to  operate  retrospectively  so  as 
to  take  away  vested  rights  unless  the  legislative  intent  that 
they  shall  operate  retrospectively  is  expressed,  applies  only  to 
positive  enactments  and  not  to  repealing  clauses  or  statutes. 
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The  provision  of  the  Constitution  is  subject  only  to  the  rules 
of  construction  pertinent  to  repealing  statutes  or  instruments. 
{Ddsh  V.  Van  Kleeck^  7  Johns.  477 ;  1  Kent's  Comm.  [8th 
ed.]  501 ;  Butler  v.  Palmer j  1  Hill,  324 ;  Hughson  v.  City 
of  Rochester^  49  Hun,  51 ;  People  v.  Livmgaton^  6  Wend. 
630;  Cv/f*tis  v.  Leamtb^  15  N.  Y.  152,  153;  Hartung  v. 
People,  22  N.  Y.  95,  102 ;  United  States  v.  Bennett,  12 
Blatchf .  349,  395 ;  People  ex  rd.  v.  Bd.  Supra.,  65  N. 
Y.  300;  Salter  v.  U.  dk  B.  P.  P.  Co.,  86  N.  Y.  401; 
In  re  Lee  &  Co.'s  Bamk,  21  N.  Y.  12.)  The  rule  of  Dudley 
V.  Mayhew  (3  N.  Y.  9),  that  when  rights  are  conferred 
by  statutes  and  specific  remedies  provided  therein  for  their 
protection,  such  remedies  are  exclusive  and  must  be  pursued, 
has  no  application  to  the  contention  in  this  case.  (Code 
Civ.  Pro.  §§  1902,  1904;  Wooden  v.  U.  N.  Y.  cfe  P.  P.  P. 
Co.,  126  N.  Y.  16;  Pominick  v.  P.  P.  Co.,  103  U.  S.  17; 
Peid  V.  Patterson,  134  N.  Y.  129  ;  Va/n  Pensselaer  v.  Bicllj 
19  N.  Y.  400 ;  Martin  v.  Pector,  etc.,  118  N.  Y.  479  ;  Mer- 
rill v.  SheOncm,  1  N.  H.  215  ;  Cooley  Const.  Lim.  442,  559 ; 
Ordway  v.  C.  N.  Bank,  28  Am.  Eep.  455 ;  Beach  v.  S.  S. 
Co.,  16  How.  Pr.  3.)  The  language  of  the  Eevised  Constitu- 
tion is  its  own  best  interpreter ;  but  if  aids  to  the  construction 
be  invoked  the  meaning  is  confirmed,  and  the  intent  to  embrace 
within  the  scope  of  the  provision  actions  pending  when  the  Con- 
stitution went  into  effect  becomes  more  certain.  (Endlich 
Interp.  Stat.  510,  714;  S.  C.  Co.  v.  P.  P.  Co.,  118  U.  S.  304; 
Wilmot  V.  Pose,  3  El.  &  Bl.  563 ;  Stiles'  Appeal,  41  Conn, 
329 ;  Davidson  v.  Dallas,  8  Cal.  239 ;  Const.  N.  Y.  art.  15 ; 
State  V.  Swift,  69  Ind.  505 ;  Lewis  v.  Burton,  74  Ala.  317 ; 
Mclntyre  v.  N.  Y.  C.  P.  P.  Co.,  37  N.  Y.  287 ;  Thayer  v. 
Sea/oey,  11  Me.  290 ;  Sturges  v.  Crowninshidd,  4  Wheat.  202, 
203 ;  Sedg.  on  Stat.  &  Const.  Law,  231, 594  ;  Dwarris  on  Stat. 
[3d  ed.  1848]  582;  McCluskey  v.  CrormjoM,  11  K  Y.  604; 
NeweU  v.  People,  7  N.  Y.  9,  97 ;  Cooley  Const.  Law  [6th  ed.], 
73 ;  People  ex  rel.  v.  W&mpU,  125  N.  Y.  489 ;  TiUy  v.  ff. 
P.  P.  P.  Co.,  29  N.  Y.  277 ;  Lewis  v.  PoUohan,  103  Penn. 
St.  430 ;  People  ex  rd.  v.  Lorillard,  47  N.   Y.  823,  825 ; 
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Cooley  Const.  Lim.  [6th  ed.]  87,  205  ;  People  ex  rel.  v.  Angle^ 
109  N.  T.  567;  Sweet  v.  City  of  Syramiae,  129  N.  Y.  316- 
331 ;  (ySrien  v.  Mayor,  etc.,  139  N.  Y.  543  \  In  re  Lee  & 
Co:s  Bcmh,  21  N.  Y.  9,  13 ;  People  v.  Chapman,  61  CaL 
266 ;  Cass  v.  Billon,  2  Ohio  St.  607 ;  Ordronaux  Const.  Leg. 
635 ;  Pritchard  v.  S.,  etc.,  R.  R.  Co.,  87  Ga.  294.) 

Per  Curiam.  The  motion  to  amend  the  complaint  by 
changing  the  claim  for  damages,  occasioned  by  the  negligence 
of  the  defendants,  and  resulting  in  the  death  of  plaintiffs' 
intestate,  from  five  thousand  dollars  to  twenty-five  thousand  dol- 
lars, involves  the  question  whether  section  18  of  article  one  of 
the  new  Constitution  operates  retrospectively,  and  affects 
causes  of  action  accrued  before  it  went  into  effect.  The  lan- 
guage of  that  provision  is :  "  The  right  of  action  now  existing 
to  recover  damages  for  injuries  resulting  in  death  shall  never 
be  abrogated,  and  the  amount  recoverable  sliall  not  be  subject 
to  any  statutory  limitation."  At  Special  Term  Judge  Pbyob 
denied  the  motion  to  amend,  upon  the  ground  that  the  consti- 
tutional provision  was  prospective  only  and  did  not  operate 
upon  causes  of  action  antedating  its  own  existence.  The 
General  Term  reversed  and  granted  the  amendment,  and  the 
defendants  appeal  from  that  order. 

The  same  question  at  nearly  the  same  time  came  before 
the  General  Term  of  the  first  department,  which  held  that 
the  provision  did  not  operate  retrospectively.  We  think 
that  conclusion  was  correct  {G*Reilly  v.  Utah,  N.  cfe  C.  Stage 
Co,,  87  Hun,  406),  and  adopt  the  reasoning  of  the  opin- 
ion by  FoLLETT,  J.,  in  that  case  as  a  sufficient  expression  of 
our  own  views. 

The  order  of  the  General  Term  should  be  reversed  and  that 
of  the  Special  Term  affirmed,  with  costs. 

All  concur. 

Ordered  accordingly. 
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In  the  Matter  of  the  Application  of  Ashbel  P.  Fitch,  as 
Comptroller  of  the  City  of  New  York,  for  a  Writ  of  Cer- 
tiorari to  be  Directed  to  Daniel  Lokd  et  al.,  Commissioners, 
etc.,  and  Kachel  Pubdy,  Claimant. 

1.  New  Yobk  City  — ^^  Damages  for  Change  of  Grade  —  Award  of 
Ck>MMia8iONERS  —  REVIEW.  The  provision  of  chapter  587,  Laws  of  1893, 
as  amended  by  chapter  567,  Laws  of  1894,  that  the  commissioners 
appointed  thereunder  shall  have  *' exclusive  jurisdiction  to  estimate  the 
loss  and  damage  "  sustained  by  landowners  in  the  twenty-third  and  twenty- 
fourth  wards  of  the  city  of  New  York  through  changes  of  grades  in  streetSp 
does  not  deprive  the  courts  of  the  power  to  review,  by  certiorari,  the  pro- 
ceedings of  such  commissioners  in  making  an  award  of  damages,  as  to 
whether  they  made  their  estimate  upon  legal  and  authorized  evidence,  and 
included  only  authorized  elements  of  damage,  and  adopted  a  proper  rule  or 
basis  in  estimating  the  damage.  (Feople  ex  rel,  SchuylerffiUe,  etc.,  R.  IL 
Co,  V.  BetU,  56  N.  Y.  600,  distinguished.) 

2.  Certiorari.  A  writ  of  certiorari  to  review  an  award  of  such  com- 
missioners properly  issues  under  section  2120,  subdivision  2,  of  the  Code 
of  avil  Procedure. 

Mem.  of  decision  below,  86  Hun,  619. 

(Argued  October  21,  1895;  decided  October  29, 1895.) 

Appeal  by  Eachel  Purdy,  claimant,  from  order  of  the  Gen- 
eral Term  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, made  March  15,  1895,  which  affirmed  an  order  of  the 
Special  Term  denying  a  motion  to  quash  a  writ  of-  certiorari 
issued  upon  the  application  of  the  comptroller  of  the  city  of 
New  York  to  review  an  award  made  to  Kachel  Purdy  by 
commissioners  of  appraisal,  appointed  under  Laws  of  1893, 
chapter  537,  as  amended  by  Laws  of  1894,  chapter  567. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Ernest  Hall  and  Thomas  S.  Baasford  for  appellant.  .  An 
appeal  lies  to  this  court  from  the  order  of  the  General  Term 
of  the  Supreme  Court  affirming  the  order  of  the  Special  Term 
of  said  court,  refusing  to  quash  the  writ  of  certiorari  granted 
herein.  {People  ex  rel.  v.  Board  of  Commvra.^  99  N.  Y.  37, 
42.)     No  writ  of  certiorari  is  allowable  herein.     (Code  Civ, 
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Pro.  §  2120;  Laws  of  1S94,  chap.  567,  §  1,  sub.  2;  People 
ex  reL  v.  Betts,  55  N.  Y.  600 ;  In  re  Palmer,  40  N.  Y.  561 ; 
Potter's  Dwarris  on  Stat.  471,  472 ;  Gr(/oer  v.  Cook,  1  N.  Y. 
536 ;  Roosevelt  v.  Lmkert,  67  N.  Y.  447 ;  People  ex  rel,  v. 
Fiywler,  55  N.  Y.  675.) 

D.  J,  Dean  for  respondent.  The  court  has  not  been 
deprived  of  jurisdiction  by  the  statute.  (Laws  of  1893,  chap. 
537 ;  Laws  of  1894,  chap.  567 ;  Le  Boy  v.  Mayor,  etc,,  20 
Johns.  430 ;  Ex  parte  Mayor,  etc.,  23  Wend.  277 ;  People  v. 
Freenum,  3  Lans.  148 ;  Code  Civ.  Pro.  §  2120,  sub.  2,  §  2122 ; 
In  re  N.  Y.  El  B.  B.  Co.,  41  Hun,  502.)  The  statute,  as  con- 
strued by  the  appellant,  is  unconstitutional.  The  jurisdiction 
of  the  Supreme  Court  was  provided  for  in  article  6,  section  6, 
of  the  Constitution  of  1846:  "There  shall  be  the  existing 
Supreme  Court  with  general  jurisdiction  in  law  and  equity.'' 
And  the  new  Constitution  of  1894  provides,  in  section  1  of 
article  6:  "The  Supreme  Court  is  continued  with  general 
jurisdiction  in  law  and  equity."  {Kanouse  v.  Martin,  3 
Sandf.  653 ;  Alexander  v.  Bennett,  60  N.  Y.  204 ;  Popfinger 
V.  YuUe,  102  N.  Y.  42 ;  Hutkoff  v.  Demorest,  103  N.  Y. 
380 ;  Flynn  v.  C.  B.  B.  Co.,  142  N.  Y.  439 ;  City  of  Brook- 
lyn V.  Mayor,  ete.,  25  Hun,  612;  People  v.  Coughtry,  58 
Hun,  245 ;  People  ex  rd.  v.  Supervisors,  49  Hun,  476 ;  Mvs- 
9&n  V.  A.  G.  Works,  63  Hun,  367;  To^ings  v.  Carter,  10 
Hun,  194.) 

Haiqht,  J.  Under  chapter  721  of  the  Laws  of  1887  the 
department  of  public  works  in  the  city  of  New  York  was 
authorized  to  enter  into  an  agreement  with  the  New  York  and 
Harlem  Railroad  Company  for  the  depression  of  the  tracks 
and  for  the  changing  of  the  grades  of  the  railroad  in  the  23d 
and  24th  wards  of  the  city,  and  for  the  carrying  of  the  streets 
crossing  such  railroad  over  and  under  the  same,  etc.  Pur- 
suant to  the  provisions  of  this  act  an  agreement  was  entered 
into  and  the  tracks  of  the  company  were  depressed  and  the 
grades  changed  in  accordance  therewith.     Under  chapter  537 
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of  the  Laws  of  1893,  as  amended  by  chapter  567  of  the  Laws 
of  1894,  the  mayor  of  the  city  of  New  York  was  authorized 
and  directed  to  appoint  three  discreet,  disinterested  persons  as 
commissioners,  who  "  shall  have  exclusive  jurisdiction  to  esti- 
mate the  loss  and  damage  which  each  owner  of  land  or  land 
and  building  fronting  on  any  such  street  or  avenue  has  sus- 
tained or  will  sustain  by  reason  of  such  change,"  etc.,  which 
damage  the  city  was  directed  to  pay  to  such  owner.  Pursuant 
to  this  provision  the  appellant  presented  a  claim,  upon  which 
the  commissioners  appointed  by  the  mayor  have  made  an 
award  in  her  favor,  for  the  sum  of  $2,575.  It  was  to  review 
the  proceedings,  of  the  commissioners  upon  which  this  award 
was  made  that  the  writ  in  question  was  issued.  The  motion 
to  quash  was  made  upon  the  ground  that  the  court  had  no 
power  to  review  such  award,  for  the  reason  that  by  the  terms 
of  the  act  the  commissioners  were  given  "  exclusive  jurisdic- 
tion to  estimate  the  loss  and  damage." 

The  question  presented  must  be  determined  from  the  pro- 
visions of  the  act.  What  is  the  fair  and  reasonable  construc- 
tion that  should  be  given  to  them  ?  Undoubtedly  the  com- 
missioners are  given  exclusive  jurisdiction  to  estimate  the  loss, 
but  they  are  required  to  make  their  estimates  upon  legal 
and  authorized  evidence,  to  include  only  such  element  of 
damage  as  is  authorized,  and  to  adopt  a  proper  rule  or  basis 
in  estimating  the  damage.  Their  determination  is  not,  by  the 
language  of  tlie  act,  made  final  and  conclusive.  They  are 
only  given  the  exclusive  power  to  estimate.  It  appears  to  us, 
therefore,  that  their  proceedings  are  subject  to  review  in  the 
particulars  indicated. 

The  case  of  Tlie  People  ex  rel.  The  SchuylerviUe  <&  Upper 
Hudson  R.  B,  Co.  v.  Betta  (55  N.  Y.  600)  we  do  not  regard 
as  in  conflict  with  the  views  above  expressed.  That  case  was 
a  proceeding  to  assess  the  damages  of  the  owner  for  lands 
taken  for  railroad  purposes  under  the  right  of  eminent  domain. 
The  statute  in  that  case  authorized  one  review  of  the  deter- 
mination of  the  commissioners,  and  then  provided  that  "  The 
second  report  shall  be  final  and  conclusive  on  all  the  parties 
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interested."  In  that  case  it  was  held  that  the  writ  of  certiorai* 
would  not  lie  to  review  the  second  appraisal.  But  it  will  he 
observed  that  the  language  of  that  statute  is  very  different 
from  that  which  we  now  have  under  consideration.  Exclusive 
jurisdiction  to  estimate  does  not  necessarily  mean  sole  power 
to  determine  the  rule  or  elements  of  damage  or  the  com- 
petency of  evidence  hy  which  such  damage  shall  be  ascertained. 
Neither  do  those  words  necessarily  mean  that  the  estimate 
shall  be  final  and  conclusive  upon  the  parties  without  an  oppor- 
tunity to  review ;  and  in  the  absence  of  any  provision  indicat- 
ing an  intent  that  they  were  intended  to  be  so  understood,  we 
think  they  ought  not  to  be  construed  as  shutting  off  forever 
any  right  of  review. 

Section  2120  of  the  Code  of  Civil  Procedure  provides  that 
"  The  writ  of  certiorari  regulated  in  this  article,  except  the 
writ  specified  in  section  2124  of  this  act,  is  issued  to  review 
the  determination  of  a  body  or  oflicer.  It  can  be  issued  in 
one  of  the  following  cases  only  :  1.  Where  tlie  right  to  the 
writ  is  expressly  conferred,  or  the  issue  thereof  is  expressly 
authorized  by  a  statute.  2.  Where  the  writ  may  be  issued  at 
common  law,  by  a  court  of  general  jurisdiction,  and  the  right 
to  the  writ,  or  tlie  power  of  the  court  to  issue  it,  is  not 
expressly  taken  away  by  statute."  The  commissioners 
appointed  by  the  mayor  are  officers  and  they  act  as  a  body. 
At  common  law  the  writ  would  issue  to  review  their  action. 
There  is  nothing  in  the  statute  under  consideration  expressly 
taking  away  the  writ.  It  was,  therefore,  properly  issued 
under  the  second  subdivision  of  this  section  of  the  Code. 

It  is  urged  on  behalf  of  the  appellant  that  the  clause  of  the 
statute  referred  to,  giving  the  commissioners  exclusive  juris- 
diction to  estimate,  is  an  expression  of  the  statute  taking  away 
the  writ ;  but  for  the  reasons  stated  we  do  not  so  construe  it. 

The  order  appealed  from  should  be  affirmed,  with  costs,  and 
the  proceedings  remitted  to  the  Special  Term  to  proceed 
thereon. 

All  concur. 

Ordered  accordingly. 
43 
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Samuel  J.  IIaight  et  al.,  Respondents,  v,  Dennis  G.  LirrLB- 

147        3381  FIELD  et  al.,  Appellants. 

173       *176l 

1.  RioHT  OF  Way  —  Street  as  a  Boundary  in  Deeds.     The  owner  of 

different  parpels,  constituting  together  all  the  lands  on  both  sides  of  a  cul 
de  sac  strip  fifty  feet  wide,  which  in  his  deeds  from  a  common  grantor  was 
designated  as  a  street,  by  which  the  parcels  were  bounded,  and  which  was 
.  so  delineated  on  maps  contained  in  the  deeds,  conveyed  portions  of  the 
lands  to  different  personis  by  conveyances  in  which  the  lands  were  bounded 
and  described  substantially  as  in  the  deeds  to  him,  and  in  all  of  which  the 
exist-ence  of  the  street  was  recognized,  and  in  none  of  which  was  any 
intention  to  restrict  or  extinguish  it  expressed.  In  one  of  the  deeds  by 
which  part  of  the  lands  came  to  him  there  was  a  clause  to  the  effect  that 
both  parties  dedicated  the  described  strip  forever  to  the  public  as  a  public 
street,  contemplating  its  extension  in  the  future;  but  it  appeared  that  it 
had  never  been  accepted  by  the  public  authorities  as  a  public  street,  and 
wtis  not  used  as  such,  but  simpi}'  as  a  metins  of  ingress  and  egress  to  and 
from  the  lands  along  its  boundaries.  The  grantees,  in  one  of  the  convey- 
ances from  such  owner  of  all  the  lands,  in  which  the  conveyed  premises 
were  bounded  on  the  street,  brought  an  action  in  equity  against  their 
grantor  and  his  other  grantees,  to  prevent  the  obstruction  of  their  right  of 
way  in  such  street;  in  which  action  it  was  found  that  subsequent  to  thr 
grant  to  the  i)laintiffs  the  defendants  had  obstructed  the  street  or  way  by 
digging  a  ditch  across  it  and  by  inclosing  a  portion  of  it  with  fences  for 
their  own  exclusive  use.  Held,  that  the  plaintiffs'  convej'ance  and  the 
other  conveyances  mentioned,  with  the  maps  bounding  the  premises  upon 
a  street,  secured  to  the  plaintiffs  an  easement  or  right  of  way  in  the  strip 
of  land  so  delineatwl,  described  and  recognized,  and  that,  whether  it  was, 
at  the  time  of  the  grant  to  them,  a  public  street  or  not,  such  easement  or 
right  of  way  was  attached  as  an  appurtenance  to  the  land  conveyed,  and 
thereupon  the  plaintiffs  acquired  the  right  to  insist  at  all  times  that  the 
way  be  kept  open  for  the  benefit  of  their  premises. 

2.  Right  of  Way  —  Obstruction  in  Existence  at  Time  of  QRANm 
It  appeared  that  some  of  the  fences,  by  means  of  which  the  defendants 
had  inclosed  and  appropriated  some  portions  of  the  street,  were  in  exist- 
ence at  the  time  of  the  plaintiffs'  grant  and  to  their  knowledge.  Held^  that 
this  was  not  material;  that  tvs  the  defendants  had,  prior  to  the  grant  to  the 
plaintiffs,  used,  possessed  and  owned  the  whole  of  the  premises,  including 
the  street,  there  was  nothing  in  the  appearance  of  things  at  all  inconsis- 
tent with  the  terms  of  the  plaintiffs'  deed,  and,  hence,  that  the  plaintiffs 
could  insist  that  their  rights  in  the  street  should  be  governed  by  the  deed 
and  not  by  the  actual  physical  appearances  when  it  was  made. 

Reported  below.  71  Hun,  285. 

(Argued  October  18,  1895;  decided  October  29,  1895.) 
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Appea4,  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
upon  an  order  made  September  12, 1803,  which  modified,  and 
afiinned  as  modified,  a  judgment  in  favor  of  plaintiffs  entered 
upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Worthhigton  Frotlihighaiii  for  appellants.  The  referee's 
denial  of  the  motion  to  allow  defendants  to  amend  their 
answer  was  erroneous.  (C\>de  Civ.  Pro.  §§  728,  1018.)  The 
defendants  having  become  the  owners  of  all  the  land  sur- 
rounding the  fifty-foot  strij),  could,  notwithstanding  the  non- 
acceptance  by  the  public  of  the  dedication,  maintain  an  ease- 
ment upon  the  whole  of  the  strip.  (Banl'  v.  ^Ivhoh^  64  .N". 
Y.  74 ;  Welsh  v.  Taylor^  134  N.  Y.  455.)  It  was  clearly 
the  intention  of  the  defendants  to  convey,  and  the  plaintiffs  to 
purchase,  only  the  easement  remaining  after  the  modification. 
(F.  R.  ir.  p.  Co,  V.  Tihbetts,  31  Conn.  105;  Jackson  v. 
Hathaway^  15  Johns.  447;  Slzer  v.  Deveranx,  16  Barb.  160; 
WhiimoreY,  Law,^'^  IIow.  Pr.  131;  34  Barb.  515;  Van 
Amringe  v.  Barrett^  8  Bosw.  357;  Lee  v.  7^v%  27  Hun,  1 ; 
De  Peysier  v.  Mali^  27  Ilun,  430;  Engllfth  v.  Biumnati^  60 
N.  Y.  609 ;  Bank  v.  Xichoh^  64  N.  Y.  65 ;  Augustine  v. 
BriU,  15  Hun,  395 ;  Tag  v.  Ketdtas,  16  J.  &  S.  241 ;  Grant 
V.  Chase,  17  Mass.  443 ;  FornU  v.  Borst,  2  Abb.  Ct.  App. 
Dec.  155;  66  N.  Y.  269;  4  Hun,  498;  48  Hun,  20;  2  Abb. 
[X.  C]  397 ;  6  Daly,  359.) 

IsoAic  Lawson  for  respondents.  The  trustees  under  the 
will  of  Stephen  Van  Rensselaer  had  the  legal  right  under 
the  power  therein  contained  to  create  the  easement  claimed 
in  this  case.  {In  re  Sixty -seventh  Street  ^  60  How.  Pr, 
264;  Fhrl  v.  Mayor,  etc.,  38  N.  J.  L.  47.)  The  convey- 
ances by  the  trustees  of  Van  Kensselaer,  together  with  the 
maps  forming  a  part  thereof,  bounding  the  lots  conveyed 
by  lands  described  therein  and  delineated  thereon  as  streets, 
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was  a  dedication  of  the  lands  so  described  and  delineated 
as  streets,  to  the  use  of  the  grantees,  as  such  streets,  and 
said  grantees  thereby  acquired  an  easement  therein  of  an 
unobstructed  right  of  way  over  the  whole  thereof,  to  and 
from,  and  for  tlie  benefit  of  the  premises  conveyed.  {Cox  V. 
James,  45  N.  Y.  557 ;  Trustees,  etc.,  v.  Cowen,  4  Paige,  510  ; 
Jiissell  V.  i?.  R,  Co,,  23  IST.  Y.  64 ;  Taylor  v.  Hopper,  62  X. 
Y.  649  ;  Whits's  Bank  v.  Niclwls,  64  JST.  Y.  73 ;  Village  of 
Olean  v.  Steyner,  135  N.  Y.  341 ;  In  re  Opening  Eleventh 
Avenue,  81  N.  Y.  436 ;  Coe  v.  Bearup,  14  Wkly.  Dig.  246  ; 
Ahendroth  v.  7?.  R,  Co,,  20  J.  &  S.  280 ;  Story  v.  R,  R,  Co,, 
90  K  Y.  122,  142,  145,  147 ;  Childs  v.  Chnppell,  9  N.  Y^. 
255  ;  Hills  v.  Miller,  3  Paige,  256 ;  Talbnadge  v.  Bank,  2 
Duer,  614 ;  Wetynore  v.  Story,  22  Barb.  414 ;  Her^nan  v. 
Roberts,  \\^  N.  Y.  37;  Baron  v.  Korn,  51  Hun,  401 ;  127 
N.  Y.  224.)  No  adverse  user  or  possession  was  shown 
vJ-hich  would  bar  or  extinguish  the  easement.  (  Welsh  v.  Tay- 
lor, 134  N.  Y.  460;  SmyUs  v,  Hastings,  22  N.  Y.  217; 
Bridges  v.  Wyckoff,  67  N.  Y.  133.) 

O'Brien,  J.  The  purpose  of  this  action  was  to  protect, 
through  the  judgment  and  decree  of  a  court  of  equity,  a  right 
of  way  which  the  plaintiffs  claim  as  appurtenant  to  their  land, 
and  to  prevent  its  unlawful  obstruction  by  the  defendants. 
The  facts  which  lie  at  the  basis  of  the  controversy  have  been 
alleged  in  the  complaint,  and  found  by  the  referee  in  great 
detail  and  with  minute  regard  to  every  conveyance  in  the 
chain  of  title  of  both  parties.  The  questions  involved  in  this 
appeal  can  be  sufficiently  presented  by  a  brief  reference  to 
some  of  the  main  or  geueral  facts  alleged  and  found. 

On  the  23d  of  November,  1868,  the  defendant  Dennis  G. 
Littlefield  became  the  owner,  by  grant  fram  the  executors  of 
Stephen  Yan  Kensselaer,  of  a  parcel  of  land  in  the  city  of 
Albany  which  was  bounded  on  the  south  by  the  north  line  of 
a  street  to  be  at  least  fifty  feet  wide.  In  the  body  of  the  con- 
veyance was  a  map  of  the  parcel,  showing  the  boundary  lines 
and  the  street  on  the  south  side.     On  August  1,  1870,  the 
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same  grantors  conveyed  to  tlie  same  grantee  two  other  parcels 
of  land,  both  of  which  were  bounded  on  a  street  fifty  feet 
wide.  One  of  the  parcels  was  bounded  on  the  south  by  the 
north  line  of  this  street,  and  the  other  on  the  north  by  the 
south  line  of  the  street.  This  conveyance  also  contained  a 
map  which  was  referred  to  in  the  descriptions,  and  which 
showed  the  boundary  lines  of  the  parcels  granted,  and  between 
the  two  parcels  a  street  fifty  feet  wide  waa  plainly  delineatod. 
The  defendant  Littlefield,  under  these  grants,  became  the 
owner  of  all  the  lands  on  both  sides  of  the  street  referred  to, 
as  it  was  a  ciil  de  sac  about  three  hundred  and  fifty  feet  in 
length  extending  from  North  Pearl  street  to  the  railroad 
which  closed  it  at  one  end.  This  way  had  never  been 
accepted  by  the  public  authorities  as  a  public  street,  and  was 
not  used  as  such,  but  simply  as  a  means  of  ingress  and  egress 
to  and  from  the  lands  along  its  boundaries.  In  the  deed  last 
referred  to,  however,  there  was  a  clause  inserted  to  the  effect 
that  both  parties  to  the  grant  dedicated  this  strip  of  land  for- 
ever to  the  public  as  a  public  street,  contemplating  its  exten- 
sion in  the  future  beyond  the  railroad  where  it  then  termi- 
nated. All  the  defendants  have  soni^  title  or  interest  in  the 
lands  described  in  the  deeds  referred  to,  which  right  has  been 
derived  solely  through  mesne  conveyances  from  Littlefield,  in 
which  the  lands  were  bounded  and  described  substantially  in 
the  same  language  as  in  the  conveyances  to  him.  In  all  of 
them  the  existence  of  the  street  was  recognized,  and  in  none 
of  them  was  it  expressly  restricted  or  any  language  used  indi- 
cating an  intent  to  extinguish  it  in  whole  or  in  part. 

On  June  15,  1885,  Littlefield  also  conveyed  to  the  plaintiffs 
a  parcel  of  this  land  on  the  south  side  of  the  street,  which  is 
now  used  by  them  for  manufacturing  purposes.  It  was 
bounded  on  the  south  line  of  this  street,  which  in  the  convey- 
ance is  called  Pleasant  street,  and  further  described  as  a  por- 
tion of  the  premises  conveyed  to  Littlefield  by  the  deed  of 
August  1,  1870,  by  the  executors  of  Van  Rensselaer.  This 
conveyance  and  the  others  referred  to  with  the  maps  bounding 
the  premises  upon  a  street  secured  to  the  plaintiffs  an  easement 
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or  right  of  way  in  the  strip  of  land  so  delineated,  described 
and  recognized.  Whether  it  was  then  a  pnblic  street  or  not, 
this  easement  or  right  of  way  was  attached  as  an  appurtenance 
to  the  land  conveyed,  and  part  of  the  thing  granted,  and  therp- 
npon  the  plaintiffs  acquired  the  right  to  insist  at  all  times  that 
the  way  be  kept  open  and  unobstrncted  for  the  benefit  of 
their  premises,  and  as  a  means  of  access  to  and  from  the  same. 
It  is  a  property  right  the  destruction  or  invasion  of  which 
constitutes  a  ground  of  relief  in  equity.  Irrespective  of  the 
rights  of  the  public  in  a  public  street,  the  owners  of  lots 
bounded  upon  a  street  have,  under  the  circumstances  dis- 
closed, a  right  of  way  as  between  themselves  and  their  grantor. 
{PeopU  V.  Underhill^  144  N.  Y.  316  ;  ITetifiessy  v.  Murdoch^ 
137  N.  Y.  317;  Lord  v.  AthluH,  138  N.  Y.  184;  Cunning 
hatn  V.  Fitzyerald^  Id.  165.)  The  referee  has  found  that 
subsequent  to  the  grant  to  the  plaintiffs  the  defendant's 
obstructed  the  street  or  way  by  the  digging  of  a  ditch  across 
it,  and  by  inclosing  some  portion  of  it  with  fences  for  their 
own  exclusive  use.  This  was  an  invasion  of  the  plaintiflEs' 
rights  which  equity  could  properly  interpose  to  prevent  or  to 
remedy.  Some  of  the  findings  of  the  referee,  made  at  the 
request  of  the  defendants'  counsel,  indicate  that  some  of  the 
fences,  by  means  of  which  the  defendants  had  inclosed  some 
portion  of  the  street  and  appropriated  it  to  their  own  use,  were 
in  existence  and  upon  the  premises  at  the  time  of  the  plain- 
tiffs' grant,  and  to  their  knowledge. 

The  mere  fact  that  the  defendants  had  obstructed  the 
street  to  some  extent  before  conveying  to  the  plaintiffs,  and 
that  the  plaintiffs,  at  the  time  of  this  grant,  knew  of  the  exist- 
ence of  such  obstructions,  or  could  have  known,  we  do  not 
regard  as  material.  The  plaintiffs'  rights  depend  upon  the 
construction  of  their  deed,  and  if  that  instrument  secured  to 
them  an  unobstructed  right  of  way  they  are  not  estopped 
from  insisting  upon  such  right  by  reason  of  the  fact  that  the 
defendants  were,  at  the  time  of  the  conveyance,  using  some 
part  of  the  premises  in  a  manner  even  inconsistent  with  the 
existence  of  the  right  of  way  now  claimed.      It  must  be 
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remembered  that  the  defendants  then  owned  the  land  on  both 
sides  of  the  street  and  could  have  extinguished  the  easement 
entirely  unless  there  had  been  a  dedication  of  it  to  the  public, 
a  question  not  now  important  to  solve.  In  this  condition  of 
things  the  defendants  conveyed  to  the  plaintiffs,  recogniz- 
ing the  street  as  the  boundary  and  without  any  restric- 
tions or  qnaliiications  in  the  grant  upon  the  manner  or  extent 
of  its  use  by  the  grantees.  It  is  not  claimed  by  way  of  defense 
that  the  deed  does  not  in  every  respect  express  tlie  intention  of 
the  parties  or  that  there  was  any  intention  on  the  part  of 
grantors  or  grantees  to  limit  its  effect  by  reason  of  physical 
appearances  which  the  defendants  had  created  before  the  con- 
veyance in  the  use  of  the  premises.  If  the  case  presented 
such  an  issue  the  presence  of  the  fences  on  the  ground  at  the 
time  of  the  conveyance  to  the  plaintiffs  might  possibly  be 
material,  as  the  question  would  then  be  whether  the  deed  did 
not  convey  more  than  was  intended.  {Tayloi^  v.  Hopper,  62 
N.  Y.  649.)  But,  in  view  of  the  fact  that  the  defendants 
had,  prior  to  the  grant  to  the  plaintiffs,  used,  possessed  and 
owned  the  whole  of  the  premises,  including  the  street,  there 
was  nothing  in  the  appearance  of  things  upon  the  premises  at 
ail  inconsistent  with  the  terms  of  the  deed  granting  a  right  of 
way  over  the  street,  as  described  in  the  several  conveyances. 
The  plaintiffs  have,  therefore,  under  these  circumstances,  the 
right  to  insist  that  their  rights  in  the  street  shall  be  governed 
by  the  deed  and  not  by  the  actual  physical  appearances  when 
it  was  made.  It  is  the  defendants'  grant,  and  no  equitable 
ground  is  presented  for  limiting  its  scope  or  construction  by 
reason  of  the  fact  that  the  defendants  had  at  the  time  put 
some  part  of  the  obstruction  complained  of  in  the  street,  so 
long  as  they  have  not  acquired  the  right  to  continue  it  by  user 
or  adverse  possession.  One  who  acquires  title  by  deed  to  an 
easement  appurtenant  to  land  has  the  same  right  of  property 
therein  as  he  has  to  the  land.  He-  may  insist  upon  its  use 
whenever  occasion  requires,  and  it  is  ordinarily  no  answer  to 
hifi  claim  to  urge  that  his  rights  under  tlie  deed  are  more 
extensive  than  he  had  any  reason  to  expect  from  the  situation 
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existing  at  the  time  it  was  made.  The  right  conveyed  can 
be  defeated  only  by  showing  that  it  has  been  waived  or  lost 
in  some  of  the  ways  recognized  by  law.  (  Welsh  v.  Taylor^ 
134  N.  Y.  450.)  That  has  not  been  done  in  this  case.  .  There 
is  evidence  to  sustain  all  the  findings  of  the  referee,  and  these' 
findings  warrant  the  judgment  given. 

We  think  there  was  no  error  in  the  disposition  of  the  case 
in  the  courts  below,  and  that  the  judgment  should  be  affirmed, 
with  costs. 

All  concur. 

Judgment  affirmed. 


In  the  Matter  of  the  Petition  of  The  Brooklyn  Elevated 
Kailro ad  Company,  Appellant,  Kelative  to  Acquiring  Title 
to  Real  Estate,  etc.,  v.  John  Flynn,  Owner  of  Parcel  Xo. 
26,  Respondent. 

t.  Appeal  —  Condemnation  Proceedings  —  "Rapid  Transit  Act. 
An  order  of  the  General  Term  of  the  Supreme  Court,  affirming  an  order 
of  the  Special  Term,  confirming  the  report  of  commissioners  appointed 
to  appraise  lands  under  the  provisions  of  the  Rapid  Transit  Act  (Laws  of 
1875,  chap.  006),  is  not  appealable  when  there  is  presented  only  an  error  of 
law  or  fact,  and  no  question  as  to  the  jurisdiction  of  the  commissioners  is 
raised. 

2.  Error  of  Law.  On  appeal  to  the  Court  of  Appeals  from  such  an 
order  of  affirmance,  the  petitioner  sought  a  reversal,  on  the  ground  that 
the  commissioners  had  treated  the  property  in  question,  which  consisted  of 
one  tract  on  which  there  were  three  separate  buildings,  not  as  a  whole,  but  as 
consisting  of  three  distinct  parcels  —  the  claim  being  that  the  depreciation 
of  one  piece  should  have  been  set  off  against  the  advantage  to  the  others. 
Held,  that  this  presented  an  error  of  law  simply,  and,  hence,  that  the  app'^al 
could  not  be  entertained. 

Reported  below,  87  Hun,  104. 

(Argued  October  31,  1895;  decided  October  29,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  depaatment,  made  May  13,  1895, 
which  affirmed  a  final  order  of  the  Special  Term  confirming 
the  report  of  commissioners  of  appraisal  in  condemnation 
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proceedings  instituted  under  the  Rapid  Transit  Act  (Laws 
of  18Y5,  chap.  606). 

.  Frederick  P.  Delafield  for  appellant.  The  award  should 
have  been  set  aside  and  a  new  appraisal  ordered,  the  com- 
missioners having  erred  in  failing  to  allow  for  benefits  to  the 
defendant  by  reason  of  the  operation  of  the  plaintiflTs  ele- 
vated railroad.  (Code  Civ.  Pro.  §  3360  ;  iT.  T.,  Z.  dk  W.  R. 
Co,  V.  Amot,  27  Hun,  151 ;  N.  F.,  W.  S,  <&  B.  li.  Go.  v. 
Le  Fei>re,  27  Hun,  537 ;  Rich  v.  N,  T.  EL  R,  Co,,  16  Daly, 
518;  46  K  Y.  S.  R.  673;  Whitney  v.  Boston,  98  Mass.  312; 
Kane  v.  M.  R.  Co,.  42  N.  Y.  S.  R  416 ;  Newman  v.  M,  EL 
R.  Co,,  118  K  Y.  618.) 

Francis  R,  Whitney  for  respondent.  The  award  was 
more  than  justified  by  the  evidence.  (Code  Civ.  Pro.  §  3370 ; 
Ferkinc  v.  State,  113  N.  Y.  660,  661 ;  In  re  City  of  Bufalo,  1 
N.  Y.  S.  R.  750;  Tn  re  M,  EL  R,  Co,,  76  Hun,  376.)  Evi- 
dence of  decrease  since  the  coining  of  the  railroad,  in  business 
in  the  vicinity  of  the  premises,  as  well  as  evidence  of  decrease 
hi  the  particular  business  carried  on  in  the  premises  in  ques- 
tion, was  properly  admitted.  {Drucher  v.  M,  R.  Co,,  106  It. 
Y.  168 ;  DoyU  v.  M,  R.  Co,,  128  N.  Y.  498.) 

Andrews,  Ch.  J.  No  appeal  lies  to  this  court  from  the 
order  of  the  General  Term  affirming  the  order  of  the  Special 
Tenn  confirming  the  report  of  the  commissioners  of  appraisal. 
The  condemnation  proceedings  were  instituted  under  the  pro- 
visions of  the  Rapid  Transit  Act  (Ch.  606  of  the  Laws  of 
1875).  The  first  report  of  the  commissioners  was  sent  back 
for  correction  on  the  application  of  the  petitioner,  and  was 
corrected  in  certain  particulars  and  returned  to  the  court  at 
Special  Term  and  was  confirmed.  The  petitioner  appealed 
from  the  order  of  confirmation  to  the  General  Term,  where 
the  order  was  affirmed.  The  petitioner  seeks  in  this  court  to 
reverse  the  order  of  affirmance,  on  the  ground  that  the  com- 
missionere  treated  the  property  of  the  respondent  not  as  a 
44 
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wliole,  but  ftH  consisting  of  tiiree  distinct  parcels.  The  case 
shows  tliat  there  was  one  tract  on  wliich  there  were  three 
separate  buildings,  and  the  claim  is  that  the  depreciation  of 
one  piece  sliould  liave  been  set  off  against  the  advantage  to 
the  others.  The  question  does  not  go  to  the  jurisdiction  of 
the  commissioners,  and,  upon  the  claim  made,  presents  an 
error  of  law  simply.  We  held  in  the  case  of  The  Metropolitan 
Elevated  Bail  way  Company  {\2S  N.  Y.  600)  that  condemna- 
tion proceedings  under  the  Rapid  Transit  Act  wei-e  governed 
by  the  rule  applicable  to  proceedings  under  the  General  Bail- 
road  Act  of  1850,  and  that  the  determination  of  the  Supreme 
Court  at  Special  Term  confirming  the  report  of  commission- 
ers is  final,  and  that  no  appeal  therefrom  to  this  court  can  be 
taken  either  for  error  of  law  or  fact.  A  similar  determina- 
tion was  made  in  The  Matter  of  the  Commissioners  of  the 
State  Beservatimi  at  Niagara  (102  N.  Y.  734)  under  a  stat- 
ute nearly  identical,  so  far  as  respects  this  question,  with  the 
Rapid  Transit  Act.  If  the  case  presented  a  question  of 
jurisdiction  the  rule  might  be  different.  {Matter  of  S,  B.  R. 
B.  Co.,  143  N.  Y.  253.) 

The  appeal  should  be  dismissed. 

All  concur. 

Appeal  dismissed. 


Hiram  F.  Henry,  Appellant,  v.  Norman  M.  Allen  et  al.. 

Respondents. 

147    84tt| 

170    315  Return  on  Appeal  —  Motion  for  New  Trial.    The  pendency  of  an 

appeal  in  the  Court  of  Appeals  is  no  bar  to  a  motion  in  the  court  below 

for  a  new  trial;  hence,  an  order  that  the  return  be  transmitted  to  the  court 

below  for  use  on  such  motion  is  unnecessary. 

(Argued  October  21,  1895;  decided  October  29,  1895.) 

TiiK  natnre  of  the  proceeding  is  stated  in  the  opinion. 

John  O.  Milhum  for  motion. 

W.  IL  Henderson  opposed. 
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Baktlett,  J.  The  appellant  moves  for  an  order  directing 
that  the  return  herein  be  transmitted  to  the  Supreme  Court, 
and  that  this  ease  be  remanded  there,  without  prejudice  to 
the  appeal  to  tliis  court  heretofore  taken,  for  the  purpose  of 
enabling  him  to  move  for  a  new  trial  on  the  ground  of  newly- 
discovered  evidence. 

We  deny  this  motion  for  the  reason  that  the  pendency  of 
the  appeal  is  no  bar  to  a  motion  in  the  court  below  for  a  new 
trial.  We  have  heretofore  pointed  out  that  upon  an 
appeal  to  this  court  the  record  itself  is  not  transmitted  to  us, 
but  a  transcript  thereof,  and  the  case  for  all  general  purposes 
still  remains  in  the  court  of  original  jurisdiction.  (PeopU  ex 
rd.  Hoffman  v.  Board  of  Education,  141  N.  Y.  80.)  In  the 
above  case  we  said  :  "  In  all  matters  pertaining  to  the  appeal 
itself  and  to  the  proper  hearing  thereon  this  court  has  juri^i^ 
diction,  and  also  in  regard  to  all  applications  which  by  statute 
may  be  made  to  this  court  after  the  taking  of  tlie  appeal,  but 
as  to  all  other  applications  the  case  is  regarded  as  still  pend- 
ing in  the  court  of  original  jurisdiction,  and  such  applications 
should  be  made  to  that  court." 

The  production  in  the  court  below  of  the  return  to  this 
court  on  the  motion  for  a  new  trial  is  manifestly  unnecessary, 
as  that  motion  is  made  on  facts  dehors  the  record. 

If  the  Supreme  Court,  in  the  exercise  of  its  discretion, 
grant  the  motion  for  a  new  trial,  the  legal  effect  will  be  the 
vacating  of  the  judgment  from  which  the  appeal  has  been 
taken  to  this  court,  and  a  motion  to  dismiss  the  appeal  would 
then  be  proper. 

The  motion  should  be  denied,  without  costs. 

All  concur. 

Motion  denied. 
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In  the  Matter  of  the  Application  of  Morris  B.  Baer,  Appel- 
lant, to  be  Believed  from  his  Purchase  in  the  Partition 
Action  of  Frances  Nathan  et  al.,  Respondents,  v.  Edmund 
Hendricks  et  al.,  Defendants. 

1.  Will — Final  Distribution  —  Beneficiaries.  Where  final  divisioii 
and  distribution  is  to  be  made  among  a  class,  the  benefits  of  a  will  must 
be  confined  to  those  persons  who  come  within  the  appropriate  category 
at  the  date  when  the  distribution  or  division  is  directed  to  be  made. 

2.  Contingent  Devise  —  Survivorship.  Where  a  future  interest  ia 
devised,  not  directly  to  a  given  person,  but  indirectly  through  the  exercise 
of  a  power  conferred  upon  trustees,  the  devise  is  designed  to  be  con- 
tingent, and  survivorship  at  the  time  of  distribution  is  an  essential  con- 
dition to  the  acquisition  of  an  interest  in  the  subject  of  the  gift. 

8.  Time  op  Distribution.  The  rule  that  in  case  of  a  devise  to  one  per- 
son in  fee,  but  in  case  of  his  death  to  another,  the  death  referred  to  will  be 
construed  to  be  a  death  in  the  testator's  lifetime,  has  no  application  where 
a  point  of  time  for  distribution  is  mentioned  other  than  the  death  of  the 
testator,  or  where  a  life  estate  intervenes,  or  where  the  context  of  the 
will  contains  languge  indicating  a  contrary  intent. 

4.  Will  —  Construction  —  Partition  —  Parties  —  Markbtablk 
Title.  The  will  of  G.  devised  certain  property  in  trust  for  the  use  of 
her  daughter  E.,  and  at  her  death  to  her  issue,  if  any;  in  case  £.  died 
without  issue  the  trustees  were  directed  to  apply  the  rents  and  profits  of  the 
property  to  the  suport  of  M.  during  life,  and  at  her  death  to  convey  the 
remainder  ' '  to  the  children  and  lawful  heirs  of  my  brother,  Harmon  Hen- 
dricks, deceased,  to  share  and  share  alike  per  stirpes."  E.  died  intestate 
before  M.  and  without  issue;  thereafter  M.  died  and  the  trust  terminated. 
H.,  the  deceased  brother,  left  ten  children,  who  were  alive  at  the  de&th  of 
G..  but  all  died  before  E.;  some  of  these  children  left  wills,  under  which 
any  interest  in  the  real  estate  in  question  which  vested  in  them  upon  the 
death  of  G.  would  pass. 

In  an  action  brought  to  partition  the  property  none  of  the  devisees  of 
these  children  were  made  parties,  but  all  persons  who  answered  the  descrip- 
tion of  living  heirs  of  H.  at  the  death  of  M.  were  brought  in.  A  motion 
by  the  purchaser  at  the  partition  sale  to  be  relieved  from  his  purchase  upon 
the  ground  that  the  title  was  unmarketable  was  denied,  and  he  was  ordered 
to  complete  his  purchase.  Held,  that  the  devise  was  contingent  upon  the 
death  of  E.  without  issue,  and  did  not  vest  at  the  death  of  G.  in  the  then 
living  children  of  her  brother  H.,  but  was  postponed  until  the  death  of 
M.;  it  then  vested  in  the  lawful  heirs  of  H.  then  living;  that  as  all  per- 
sons  who  answered  to  this  description  at  the  time  of  distribution  had  been 
made  parties  to  the  action  of  partition  and  become  bound  by  the  Judg- 
ment, the  title  tendered  was  good  and  marketable. 
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Abo  hM,  that  the  title  was  not  involved  in  so  much  doubt  as  to  justify 
the  purchaser  in  refusing  to  perform,  and  as  the  court  below  had  exercised 
its  discretion  in  that  respect  its  order  compelling  performance  ought  not 
to  be  disturbed. 

Reported  below,  87  Hun,  488. 

(Argued  October  21,  1895;  decided  October  29,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  jadieial  department,  made  June  14,  1895, 
which  affirmed  an  order  of  the  Special  Term  denying  a 
motion  by  the  purcliaser  of  premises  sold  under  an  interloc- 
utory judgment  in  an  action  of  partition,  to  be  relieved  from 
his  purchase,  and  ordering  him  to  complete  such  purchase. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Thomas  W,  Butts  for  appellant.  If  there  be  an  element 
of  doubt  the  purchaser  at  a  judicial  sale  must  be  relieved  from 
his  contract.  {Jordan  v.  Poillon^  T7  N.  Y.  518;  Shriver  v. 
Shrtver,  86  N.  Y.  575-584 ;  Fleming  v.  Burnham^  100  N". 
Y.  1-8;  Ahhott  V.  James,  111  N.  Y.  673-678  ;  Voughtw. 
Williams,  120  N.  Y.  253-257;  Kilpatrick  v.  Barron,  125 
y.  Y.  751-755.)  The  gift  is  in  form  a  mere  direction  to 
divide  and  pay  at  a  future  time,  and  although  it  is  a  rule  of 
construction  that  sucli  a  gift  shall  be  held  to  be  contingent, 
and  that  the  beneficiaries  are  to  be  determined  at  the  time  of 
the  distribution,  the  rule  is  subject  to  and  controlled  by  the 
intention  of  the  testator,  which  intention,  if  not  declared  in 
clear  terms,  may  be  sought  in  circumstances  and  in  the  light 
afforded  by  other  clauses  of  the  will.  {In  re  Tienhen,  131 
X.  Y.  409  ;  In  re  Smith,  131  N,  Y.  239  ;  Goelel  v.  Wolf.  113 
N.Y.  405;  In  re  Gardner,  140  N.  Y.  122;  In  re  Seeheel', 
140  N.  Y.  241.)  '*  After''  is  a  word  which  has  been  inter- 
preted and  given  its  due  place.  It  relates  to  the  time  of  dis- 
tribution and  not  to  the  beneficiaries.  It  fixes  the  time  of 
enjoyment.  It  does  not  limit  or  enlarge  the  number  of 
remaindermen.  {Moore  v.  Lyons,  25  Wend.  118;  Living- 
sUm  V.  Greene,  52  N.  Y.  118;  Nelson  v.  Russell,  135  N.  Y. 
137.)    The  testatrix  intended  that  her  ultimate  beneficiariea 
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should  be  certain  persons  in  being  at  her,  own  death,  anlesfi 
her  daugliter  Eineline  should  marry  and  die  leaving  issue. 
{NeUon  v.  Ihissell,  135  N.  Y.  137.)  The  children  of  Harmon 
Hendricks  living  at  the  death  of  the  testatrix,  and  the  issue 
then  living  of  such  of  his  children  as  were  then  deceased,  took 
a  vested  estate  in  remainder  in  the  entire  estate,  and  (altliongh 
all  of  them  died  in  the  lifetime  of  Matilda  and  Emeline)  tlieir 
devisees  were  necessary  parties  to  this  action,  for  such  vested 
estate  passed  and  survived  to  such  devisees.  {Gilniom  v.  Jied- 
dingto7i,  24  X.  Y.  9-16  ;  Boome  v.  Philips,  24  N.  Y.  463  ; 
Manicey.  Maniee,  43  X.  Y.  303-380;  Terry  v.  WiffginSj  47 
N.  Y.  512-518;  Emlnry  v.  Sheldon,  68  N.  Y.  236;  SU- 
veuHon  V.  Lesley,  70  N.  Y.  515 ;  Jaudon  v.  Hayes,  79 
Hun,  453,  455.)  That  any  question  exists  in  this  title  is 
due  entirely  to  the  neglect  of  the  plaintiffs  to  join  as  defend- 
ants the  persons  who  might  question  it.  {Crouter  v.  Grouter^ 
133  N.  Y.  55 ;  Ilaherman  v.  Baker,  128  N.  Y.  253.)  Thei-e 
is  no  safety  whatever  in  the  rule  of  stare  decisis.  When  the 
l)arties  who  are  not  now  before  the  court  raise  the  question  ns 
to  the  interpretation,  the  court  may  conclude  that  the  con- 
struction arrived  at  on  this  application  is  erroneous,  and  in  that 
event  such  construction  would  be  set  aside.  {Gijford  v. 
Livingston,  2  Den.  393  ;  Ruinsey  v.  iV.  T.  cfc  N.  E.  Ji.  B. 
Co.,  133  N.  Y.  85 ;  Towle  v.  Forney,  14  N.  Y.  423  ;  People 
V.  Mayor,  etc,,  9  Barb.  544.)  • 

Benjamin  N,  Cardozo  for  respondents.  The  heirs  of  Har- 
mon Hendricks  surviving  at  the  date  of  distribution  are  alone 
entitled  to  participate  in  the  proceeds  of  the  sale.  {Bi^so7i  v. 
W,  S.  Ji\  B.,  143  N.  Y.  125 ;  Goebel  v.  Wolf,  113  N.  Y.  405, 
411 ;  Teed  v.  Morto?i,  60  N.  Y.  506 ;  In  re  Smith,  131  N.  Y. 
239,  247;  Smith  v.  Edwards,  88  N.  Y.  92;  Delaney  v, 
McCarmack,  88  N.  Y.  174;  Bich  v.  Waters,  22  Pick.  563; 
Sears  v.  Bussell,  8  Gray,  86  ;  Brown  v.  Nicholson,  8  Hun, 
464 ;  Delajield  v.  Shipman,  103  N.  Y.  463 ;  Ilohson  v.  Hale, 
95  N.  Y.  588 ;  In  re  Seebeck,  140  N.  Y.  241 ;  Vanderzee  v, 
SlingerUmd,  103  N.  Y.  47 ;  Benson  v.  GorUn,  146  N.  Y. 
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351 ;  JStokes  v.  Weston^  142  K  Y.  438 ;  M(m*e  v.  Lyons,  25 
Weiid.  119;  Kdly  v.  Kdly,  61  X.  Y.  47 ;  Tn  re  Denton,  137 
^\  Y.  428;  In  re  3".  F.,  Z.  cfe  IK  ^.  Cfe.,  105  N.  Y.  589 ; 
J/;?tfrf  V.  Maben,  131  N.  Y.  255  ;  Washhon  v.  Cope,  144  N. 
Y.  297:  Buel  v.  SonthwieTc,  70  N.  Y.  581 ;  NellU  v.  iV^^Z//#, 
99  X.  Y.  505 ;  i^^??^?;^/'  v.  IngersoU,  127  X.  Y.  472,  478 ;  Mul- 
larky  v.  SuUivayi^  136  X.  Y.  227 ;  KeUo  v.  LorUlard,  85  X. 
Y.  177 ;  LyUe  v.  Beveridge,  58  X.  Y.  598 ;  //t  /V3  Curtis,  142 
N.Y.  219;  Townshendv.  Frontier,  125  X.  Y.  446;  Cainp- 
heU  V.  .StoA^,  142  X.  Y.  23 ;  ir(?c?</  v.  Mitcham,  92  X.  Y. 
375.)  The  title  is  a  marketable  title ;  the  court  below,  in  its 
discretion,  was  empowered  to  solve  the  question  suggested  by 
the  purchaser ;  and  with  the  exercise  of  that  discretion,  unless 
an  abuse  of  judicial  authority  be  shown,  this  court,  under 
familiar  principles,  will  decline  to  interfere.  (  Wronkow  v. 
Oakley,  133  X.  Y.  505,  511;  Chwatal  v.  Schreiner,  3  Misc. 
Rep.  192;  Lah£y  v.  Kortright,  132  X.  Y.  450;  Mott  v. 
Ackermun,  92  X.  Y.  539 ;  Haherman  v.  Baker,  128  X.  Y. 
256 ;  White  v.  Damon,  7  Ves.  35  ;  M^illings  v.  Trinder,  L. 
R  [10  Eq.]  448  ;  Fry  on  Spec.  Perf.  §§  865,  871 ;  Radford  v.. 
Willis,  L.  R.  [7  Ch.  App.]  7;  Holly  v.  Ilirsch,  135  X.  Y. 
590.) 

O'Brien,  J.  On  the  6th  of  March,  1895,  pursuant  to  the 
judgment  in  an  action  of  partition,  the  referee  offered  for  sale 
the  premises  in  question,  Xo.  27  Mercer  street,  in  the  city  of 
New  York,  and  the  appellant  in  this  proceeding,  as  the  high- 
est bidder,  became  the  purchaser.  Subsequently  he  petitioned 
the  court  to  relieve  him  from  his  bid  upon  the  sole  ground 
that  the  title  under  the  judgment  resulting  in  the  sale  was 
not  a  marketable  one.  The  courts  below  have  denied  his 
application,  thus  holding  that  the  title  offered  is  good,  and 
that  is  the  only  question  presented  by  this  appeal. 

It  is  admitted  that  Charlotte  Gomez,  who  died  December  1, 
1849,  leaving  a  will  which  was  admitted  to  probate  in  that 
year,  was,  at  the  time  of  her  death,  seized  and  possessed  of 
this  property  in  fee.     The  defect  which  the  purchaser  claims 
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to  exist  in  the  title  under  the  referee's  sale  arises  under 
this  will  and  the  judgment  in  partition. 

The  property  in  question  was  disposed  of  by  the  residuary 
clause  of  the  will,  wherein  the  testatrix  devised  and  bequeathed 
the  same  to  her  executors,  as  trustees,  in  tinist  for  the  use  of 
her  daifghter  Emeline,  with  directions  to  pay  over  to  her  the 
rents,  income  or  profits  thereof,  and  in  case  of  her  death^ 
leaving  issue,  to  convey  the  remainder  to  such  child  or  children 
or  his  or  her  heirs. 

This  provision  of  the  will  was  modified  by  a  subsequent 
clause,  in  which  it  was  directed  that  in  case  of  the  death  of 
Emeline  without  children  or  their  issue,  her  descendants,  but 
leaving  her  sister  Matilda  surviving,  then  and  in  that  case, 
the  trustees  were  to  apply  the  rents,  income  and  profits  of  the 
property  in  question  so  held  by  tl^em  in  trust  to  the  use,  benefit 
and  support  of  Matilda  during  her  natural  life,  and  ujwn  her 
death  to  convey  the  remainder  "  to  the  children  and  lawful 
heirs  of  my  brother  Harmon  Hendricks,  deceased,  to  share 
and  share  alike  j^tv*  stirpes^ 

The  daughter  Emeline  died  intestate  and  without  issue 
March  20,  18S5.  The  daughter  Matilda  survived  her  sister 
for  several  years,  and  died  December  6, 1893,  and  so  the  trust 
then  expired  and  the  estate  in  remainder  pa^^ed  to  sueh 
descendants  of  Harmon  Hendricks  as  were  contemplateJ 
by  the  will.  Harmon  was  the  brother  of  the  testatrix,  hut 
died  some  time  before  the  will  was  made,  leaving  ten  childreu 
surviving,  and  who  were  alive  at  the  death  of  their  aunt,  the 
testatrix,  but  all  of  them  died  before  Emeline,  to  whom  the 
first  life  estate  was  devised.  These  children,  or  some  of  them, 
left  wills  under  which  any  interest  in  the  real  estate  in  ques- 
tion which  vested  in  them  upon  the  death  of  the  testatrix 
would  pass.  In  the  partition  action  none  of  the  devisees  of 
these  children  were  made  parties,  but  all  pei-sons  who  answered 
to  the  description  of  the  living  heirs  of  Harmon  Hendricks  at 
the  date  of  the  death  of  Matilda,  on  December  6,  1893,  were 
brought  in  and  are  bound  by  the  judgment. 

The  question,  therefore,  is,  whether  the  remainder  vested 
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upon  the  death  of  Charlotte  Gomez,  the  testatrix,  in  such  of 
the  children  or  descendants  of  her  brother,  Harmon  Hendricks, 
as  were  then  living,  or  only  in  such  descendants  living  at  the 
termination  of  the  life  elates  to  the  two  daughters  of  the 
deceased.  If  the  remainder  vested  upon  the  death  of  the  tes- 
tatrix, then  the  contention  of  the  petitioner  as  to  defects  in 
the  title  can  be  sustained,  but  not  if  it  was  contingent  and  to 
vest  only  in  the  future  in  the  surviving  children  or  heirs  of 
the  brother,  since  all  such  persons  were  made  parties  to  the 
partition  suit.  The  trust  created  by  the  provisions  of  the  will 
referred  to  embraced  personal  as  well  as  real  property,  and 
the  contention  of  the  purchaser  is  that  the  testatrix  contem- 
plated a  division  and  distribution  of  the  remainder  at  some 
remote  period  in  the  future,  not  only  among  the  descendants 
of  her  brother  then  living,  but  also  among  the  devisees  and 
legatees  of  such  as  had  died  in  the  meantime,  or  their  heir& 
or  representatives,  thus  bringing  into  the  class  persons  who 
are  not  of  her  blood  and  who  were  wholly  unknown  to  her  in 
her  lifetime.  The  duty  which  she  imposed  upon  her  trustees 
was  clear  and  simple,  and  that  was  to  distribute  the  remainder, 
when  the  trust  terminated  by  the  death  of  the  life  tenants, 
among  the  children  and  lawful  heirs  of  her  deceased  brother. 
The  language  of  the  will,  read  in  the  light  of  settled  rules  of 
construction,  indicates  quite  clearly  that  she  did  not  intend 
that  the  remainder  should  vest  upon  her  death  in  the  then 
living  children  and  heirs  of  her  brother,  but  should  be  post- 
poned until  the  time  for  division  and  distribution  arrived,  and 
then  to  vest  in  such  persons  as  answered  to  the  description 
who  survived.  The  children  of  her  brother  were  to  take  no 
interest  whatever,  except  upon  the  contingency  of  her  daugh- 
ter's death  without  issue.  In  case  of  her  death  leaving  issue 
such  issue  would  take  the  remainder  absolutely.' 

Where  final  division  and  distribution  is  to  be  made  among  a 
class  the  benefits  of  the  will  must  be  confined  to  those  persona 
who  come  within  the  appropriate  category  at  the  date  when 
the  distribution  or  division  is  directed  to  be  made.  {Bisson  v. 
W.  S.  B.  R.  Co.,  143  N.  Y.  125 ;  Goehel  v.  Wolf,  113  N.  Y. 
45 
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405-411 ;  Teed  v.  Morton,  60  N.  T.  506 ;  In  re  Smith,  131 
N.  Y.  239,  247.)  In  such  cases  the  gift  is  contingent  upon 
survivorship,  and  if  it  vests  at  all  before  the  date  of  distribu- 
tion it  is  subject  to  be  divested  by  the  death  before  that  time 
of  a  person  presumptively  entitled  to  share  in  the  distribution. 
While  this  rule  is  sometimes  made  to  yield  to  indications  of  a 
contrary  intent  in  the  will,  yet  it  may  be  said  to  be  a  general 
rule  and  there  is  nothing  to  be  found  in  the  will  in  question 
to  prevent  its  full  application. 

Moreover,  there  is  not  in  this  devise  any  words  of  direct 
and  immediate  gift  to  the  children  or  heirs  of  tlie  brother, 
but  a  direction  that  the  trustees  should  convey  to  them  at  a 
future  time  on  a  certain  contingency.  They  were  to  take 
through  the  medium  of  a  power  in  tnist,  and  the  time  of  the 
Testing  of  the  interest  was  thus  deferred  in  form,  at  least,  until 
the  time  of  distribution.  It  is  a  case  then  where,  as  the  cases 
express  it,  "  futurity  is  annexed  to  the  substance  of  the  gift," 
and  warrants  the  application  of  the  principle  that  where  a 
future  interest  is  devised,  not  directly  to  a  given  person,  but 
indirectly  through  the  exercise  of  a  power  conferred  upon 
trustees,  the  devise  is  designed  to  be  contingent,  and  survivor- 
ship at  the  time  of  distribution  is  an  essential  condition  to  the 
acquisition  of  an  interest  in  the  subject  of  the  gift.  This  rule 
has  been  applied  in  numerous  cases  that  do  not  differ  essen- 
tially in  ihe  material  facts  from  the  one  at  bar.  {Smith  v. 
Edwards,  88  N.  T.  92 ;  Delaney  v.  McCormaok,  Id.  174 ; 
Wo/mer  v.  Durant,  76  N.  Y.  136 ;  Yincent  v.  Newhouse,  83 
N.  Y.  511 ;  Delafield  v.  Shipman,  103  K  Y.  463 ;  Hc^aon 
V.  Rale,  95  N.  Y.  588.) 

The  rule  that  in  case  of  a  devise  to  one  person  in  fee,  but 
in  case  of  his  death  to  another,  the  death  referred  to  will  be 
construed  to  be  a  death  in  the  testator's  lifetime,  has  no 
application  to  this  case.  The  rule  is  never  permitted  to  oper- 
ate in  a  case  where,  as  here,  a  point  of  time  for  distribution  is 
mentioned  other  than  the  death  of  the  testator,  or  where  a 
life  estate  intervenes,  or  where  the  context  of  the  will  con- 
tains language  indicating  a  contrary  intent.     {In  re  Denton^ 
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137  N.  Y.  428;  WasKbon  v.  Cope,  144  K  T.  297;  Benson 
V.  CorMn,  145  N.  T.  351 ;  Stokes  v,  Weston,  142  K  Y.  433 ; 
Vanderzee  v.  Slingerland,  103  N.  Y.  47 ;  Mullarhy  v.  Suh 
limn,  136  N.  Y.  227;  Fowhr  v.  Ingersoll,  127  K  Y.  472.) 

The  intention  of  the  testatrix  was  that  upon  the  death  of 
the  daughters,  for  whose  benefit  the  trust  was  created,  with- . 
out  issue,  the  remainder  should  be  distributed  among  such  of 
the  children  of  her  brother  as  might  then  be  living,  and  the 
lawful  heirs  of  such  as  might  be  dead,  and  all  the  persons  who 
answered  to  that  description  at  the  time  of  distribution  having 
been  made  parties  to  the  action  of  partition  and  become 
bound  by  the  judgment,  the  title  tendered  was  good  and 
marketable. 

Not  do  we  think  that  the  title  was  involved  in  so  much 
doubt,  within  the  meaning  of  the  rule,  as  to  justify  the  pur- 
chaser in  refusing  to  perform;  and,  moreover,  the  courts 
below  have  exercised  their  discretion  in  that  respect,  with 
which  we  ought  not  to  interfere.  {Kelso  v.  Lorillard,  85 
N.  Y.  177;  Fry  on  Specific  Performance,  §§  865,  871 ;  Bad- 
^</rd  V.  WiUis,  L.  R.,  7  Ch.  App.  7.) 

For  these  reasons  we  think  the  order  appealed  from  should 
be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 


The  People  of  the  State  of  New  York  ex  rel.  Rachel 
PuBDY,  Appellant,  v,  Ashbel  P.  Fitoh,  as  Comptroller  of 
the  City  of  New  York,  Respondent. 

1.  Constitution —  Title  op  Local  Bill.  The  act,  chapter  587,  Laws 
of  1898,  entitled  "  An  act  providing  for  ascertaining  and  paying  the  amount 
of  damages  to  lands  and  buildings  suffered  by  reason  of  changes  of  grade 
of  streets  or  avenues,  made  pursuant  to  chapter  721  of  the  Laws  of  1887, 
providing  for  the  depression  of  railroad  tracks  in  the  28d  and  24th  wards 
in  the  dty  of  New  York  ar  otherwise,"  is  not  in  contravention  of  the  pro* 
visions  of  article  8,  section  16,  of  the  Constitution  in  force  at  its  passage,  that 
no  local  bill  *' shall  embrace  more  than  one  subject,  and  that  shall  be 
expressed  in  the  title." 
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2.  New  York  City  —  Dabcages  fbom  Change  of  Grade  —  Appoint- 
ment OP  CoMMisstONERs.  Commisflioners  w^re  regularly  appointed  by  the 
mayor  of  New  York  city,  pursuant^  to  chapter  587,  Laws  of  1898,  by  a 
certificate  which  required  them  to  ascertain  the  damages  sustained  by  rea- 
son of  the  changes  of  grades  of  streets  made  pursuant  to  the  act  of  1887 
(Chap.  721),  *'or  otherwise  as  provided  by  said  act,"  meaning  the.  act  of 
1893.  Thereafter,  on  the  passage  of  chapter  567  of  Laws  of  1894,  amend- 
ing the  act  of  1893,  the  mayor  re-appointed  the  same  commissioners,  by  a> 
certificate  from  which  the  words  "  or  otherwise  as  provided  by  said  act " 
were  omitted,  and  it  was  claimed  that  the  omission  constituted  an  irregu- 
larity in  the  re  appointment  of  the  commissioners  which  affected  awards 
subsequently  made  by  them.  Udd,  that  the  certificate  appeared  to  be 
broad  enough  to  empower  the  commissioners  to  make  the  awards  contem- 
plated by  the  act  of  1894 ;  but  field,  further,  that  the  re-appointment  of  the 
commissioners  was  unnecessary. 

3.  Mandamus.  The  court  will  not  review,  upon  a  proceeding  for  a 
mandamus  to  direct  the  comptroller  of  the  city  of  New  York  to  pay  an 
award  made  by  commissioners  under  said  acts  of  1893  and  1894,  the  alleged 
improper  inclusion,  by  the  commissioners,  of  unauthorized  items  of  damage 
in  their  awards. 

People  ex  rel.  Purdy  v.  Mich  (87  Hun,  304),  reversed. 

(Argued  October  21,  1895;  decided  October  29,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  June  14, 1895, 
which  reversed  an  order  of  the  Special  Terra  granting  a  per- 
emptory writ  of  mandamus. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

J^mest  Hall  and  Thomas  S.  Baasford  for  appellant.  A  per- 
emptory writ  of  mandamus  should  issue  herein.  (Laws  of 
1887,  chap.  721,  §  1 ;  Laws  of  1893,  chap.  537 ;  Laws  of  1882, 
chap.  410,  §  873.)  Chapter  537  of  the  Laws  of  1893  is 
remedial  and  should  be  liberally  construed.  {People  ex  rel.  v. 
ZoU,  97  N.  Y.  203.)  The  effect  of  an  amendment  of  a 
statute  made  by  enacting  "  That  the  statute  is  amended  so  ae 
to  read  as  follows,"  and  then  incorporating  the  changes  or 
additions,  with  so  much  of  the  former  statute  as  is  retained, 
is  not  that  the  portions  of  the  amended  statute,  which  are 
merely  copied,  without  change,  are  to  be  considered  as  having 
been  repealed  and  again  re-enacted,  nor  that  the  new  provisions 
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or  the  changed  portions  should  be  deemed  to  have  been  the 
law  at  any  time  prior  to  the.passagerof  the  amending  act.     The 
part  which  remains  unchanged  is  to  be  considered  as  having 
continued  the  law  from  the  time  of  its  original  enactment, 
and  the  new  or  changed  portion  to  have  become  law  only  at 
or  subsequent  to  the  passage  of  the  amendment.     {JSly  ▼. 
Edion,  15  N.  Y.  595 ;  Mortimer  v.  Chambers^  63  Hun,  335, 
338,  339 ;  Nash  v.  White's  Bank,  37  Hun,  57,  59,  60,  61 ; 
GoiUotel  V.  Mayor,  etc.,  87  K.  T.  441,  445 ;  People  v.  Supra,^ 
67  N.  Y.  109 ;  In  re  Prime,  136  N.  Y.  347 ;  People  v.  WUr 
merding,  136  N.  Y.  363 ;  Moore  v.  Mausert,  49  N.  Y.  332; 
Calhoun  v.  D.,  etc.,  R.  R.  Co.,  28  Ilun,  379,  388,  389 ;  Angd 
V.  Town  of  Hume,  17  Hun,  374,  379,  380;  S.  S.   Bank  ▼. 
Town  of  Seneca  Falls,  86  N".  Y.  317  ;  In  re  Arnett,  49  Hun, 
599,  602,  603 ;  Benton  v.  Wickwire,  54  N.  Y.  226 ;  IliU  v. 
Nye,  17  Hun,  457,  462 ;  In  re  Miller,  110  N.  Y.  216,  222.) 
The  contention   that   the   commissioners'   appointment   wa« 
defective  is  untenable.     {Hines  v.  Mayor,  etc.,  70  N.  Y.  613 ; 
Iaws  of  1894,  chap.  567,  §  1 ;  58  N.  Y.  517,  518.)     The  city 
authorities  contended  below  that,  because  chapter  567  of  the 
Laws  of  1894,  section  1,  recited  chapter  329  of  the  Laws  of  1892 
instead  of  chapter  339  of  the  Laws  of  1892,  among  other  acts, 
causing  damage  by  reason  of  change  of  grade,  that,  therefore, 
the  mandamus  should  not  issue.   This  is  untenable.   {People  es$ 
rel.  V.  Da/oenport,  91  K.  Y.  575  ;  Holmes  v.  Carley,  31  N.  Y* 
289.)    Legislative  enactments  are  not  any  more  than  any  other 
writings  to  be  defeated  on  account  of  mistakes,  errors  or  omis- 
sions, providing  the  intention  can  be  collected  from  the  whole 
statute.     So  references  to  other  sections  or  statutes,  incorrectly 
made,  will  be  corrected  where  tlie  context,  or  other  particu- 
lars, identify  the  statute  or  provision  intended  and  enable  the 
court  to  follow  the  reference  with  certainty.     This  is  but 
making  the  strict  letter  of  the  statute  yield  to  the  obvious 
intent.     (Suth.  on  Stat.   Const.   §  260;    Holmes  v.    Carley^ 
31  N.  Y.  289,  290,  291 ;  Commonwealth  v.  Marshal,  67  Penn. 
St.  332 ;  Shrewsbury  v.  Boylston,  1  Pick.  105,  108 ;  Brad- 
hury  V.  Wagenhorst,  54  Penn.  St.  180,  183 ;  People  v.  King, 


358  People  ex  kel.  Purdy  v.  Fitch.  [Oct., 

Points  of  counsel.  [Vol.  147. 

28  Gal.  266,  273,  2Y4,  275,  276  ;  People  v.  Billy  3  Utah,  334, 
353 ;  Custin  v.  City  of  Viroqua,  67  Wis.  314,  319 ;  Mur^ 
ray  v.  Hohson^  10  Col.  66,  72;  Winona  v.  Whipple^  24 
Minn.  61,  64,  65 ;  People  ex  rel.  v.  Glute,  50  K  Y.  451 ; 
Smith  V.  Pec^le,  47  N.  Y.  335,  336,  337,  341 ;  People,  etc.y 
ex  rel.  v.  TrusteeB,  54  Hun,  604,  607 ;  People  ex  rd.  v.  LucdSy 
25  Hun,  610,  611.)  Chapter  567  of  the  Laws  of  1894  is  a 
remedial  statute,  and  should  be  liberally  eonstnied.  (Suth.  on 
Stat.  Const.  .§§  207,  246 ;  Lewis  on  Em.  Domain,  §  216 ; 
People  ex  rel.  v.  ZoU,  97  N.  Y.  203  ;  Potter's  Dwarris  on 
Stat.  73,  74,  231,  236;  Weed  v.  Tucker,  19  N.  Y.  433; 
Mayor,  etc.,  v.  Weems,  5  Ind.  547;  1  Kent's  Com.  462; 
Smith  on  Stat.  §§  515,  547.) 

D.  J.  Dean  for  respondent.  The  act,  chapter  537  of  the 
Laws  of  1893,  under  which  tlie  claim  of  the  relator  was  filed,  and 
under  which  the  commissioners  claim  to  have  made  tlie  award,  is 
unconstitutional.  {Johnson  v.  Spicer,  107  jS".  Y.  201 ;  S..  M. 
Ins.  Co.  V.  City  of  New  York,  8  N.  Y.  253 ;  Mayor,  etc.,  v. 
Colgate,  12  K  Y.  146 ;  People  v.  Ilills,  35  N.  Y.  449 ;  Astor 
T.  A.  R.  R.  Co.,  113  N.  Y.  110;  Suth.  on  Stat.  Const.  98.) 
Chapter  567  of  the  Laws  of  1894  does  not  help  the  relator. 
(Laws  of  1892,  chap.  339.)  The  act  of  1894  conferred  no 
jurisdiction  upon  the  commissioners  to  award  damages  for 
change  of  grade  under  chapter  339  of  the  Laws  of  1892. 
{People  ex  rel.  v.  Clute,  50  N.  Y.  451 ;  People  ex  rel.  v. 
Lucas,  25  Hun,  610 ;  In  re  Kavanaugh,  53  Hun,  1 ;  125  N. 
Y.  418 ;  Brusnahan  v.  M.  College,  53  Hun,  48 ;  St.  Francis 
Hospital  V.  Schreck,  3  Dem.  225 ;  People  ex  rd.  v.  Lohmas^ 
54  Hun,  604 ;  Merritt  v.  Portchester,  71  N.  Y.  309 ;  In  re 
Gilroy,  85  Hun,  424 ;  Ex  parte  Bevins,  33  N.  H.  89 ;  Loeke 
V.  Ross,  30  Ala.  156 ;  Endlich  on  Stat.  §  345 ;  Denn  v.  Dia- 
mond,  4  B.  &  C.  243 ;  Doe  v.  Snaith,  8  Bing.  152 ;  Pa/rting- 
ton  V.  Atty.'Oen.,  L.  R.  [4  H.  L.]  100;  lies  v.  West  Ham, 
Union,  L.  R.  [8  Q.  B.  D.]  69 ;  Ma^on  v.  Police  Jury,  9  La. 
Ann.  368 ;  St.  Louis  v.  LoAighlin,  49  Mo.  559 ;  Moseley  ▼. 
Tifft,  4  Fla.  402 ;  In  re  HuUister  Bank,  27  N.  Y.  393.) 
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Haioht,  J.  On  the  14th  day  of  November,  1894,  the  com- 
missioners appointed  under  chapter  537  of  the  Laws  of  1893, 
as  amended  by  chapter  567  of  the  Laws  of  1894,  made  an 
award  to  the  relator,  under  and  pursuant  to  the  provisions 
of  those  acts,  for  damages  sustained  by  her  in  consequence  of 
a  change  of  the  grade  of  streets  in  front  of  premises  owned 
by  her. 

The  comptroller  having  refused  to  pay  the  award,  a  per- 
emptory writ  of  mandamus  directing  him  to  'pay  the  same 
was,  on  the  motion  of  the  relator,  issued  by  the  Special  Term. 
On  appeal,  however,  the  General  Term  reversed  the  order  and 
directed  tliat  the  motion  of  the  relator  be  denied. 

It  is  now  contended  that  chapter  537  of  the  Laws  of  1893 
is  in  contravention  of  article  3,  section  16  of  the  Constitution, 
then  in  force,  which  provides  that  "  no  private  or  local  bill, 
which  may  be  passed  by  the  legislature,  shall  embrace  more 
than  one  subject,  and  that  shall  be  expressed  in  the  title." 
The  title  of  the  act  is :  "An  act  providing  for  ascertaining  and 
pa}ing  the  amount  of  damages  to  lands  and  buildings  suffered 
by  reason  of  changes  of  grade  of  streets  or  avenues,  made  pur- 
suant to  chapter  721  of  the  Laws  of  1887,  providing  for  the 
depression  of  railroad  tracks  in  the  23d  and  24th  wards  in  the 
city  of  New  York  or  otherwise,'^ 

The  act  in  question  is,  undoubtedly,  local,  and  if  it  contains 
more  than  one  subject  it  is  within  the  condemnation  of  the 
Constitution.  Its  character  is  remedial  and  should  be  liberally 
construed.  (People  ex  rel.  Brishane  v.  ZoU^  97  N.  Y.  203.) 
The  whole  question  necessarily  depends  upon  the  meaning 
that  is  to  be  given  to  the  words  "  or  otherwise."  If  they 
relate  to  the  depression  of  the  railroad  tracks  authorized  by 
chapter  721  of  the  Laws  of  1887,  and  the  depression  of  such 
tracks  is  the  subject  expressed  in  the  title  under  considera- 
tion, then  there  is  a  reference  to  something  not  fully  expressed 
in  the  title,  and  consequently  there  is  a  failure  to  comply  with 
the  provision  of  the  Constitution  referred  to.  But  such  is  not 
our  understanding  of  the  language  used.  Changes  of  the 
grades  of  streets  and  avenues  had  been  authorized  and  made 
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in  the  twenty-third  and  twenty-fourth  wards  of  the  city,  tinder 
the  provisions  of  the  Laws  of  188T  and  other  acts,  but  no  pro- 
vision liad  been  made  for  compensating  the  owners  of  lands 
abutting  upon  such  streets  for  the  damages  they  had  sustained 
under  any  of  such  acts.  It  was  to  afford  rehef  in  this  regard 
that  the  act  in  question  was  passed,  and  the  subject  expressed 
is  unquestionably  the  payment  of  the  damages  sustained. 
There  is  a  limitation  to  the  territory  to  which  the  act  applies 
to  the  twenty-third  and  twenty-fourth  wards  of  the  city.  It 
also  limits  the  damages  to  those  sustained  by  reason  of  the 
changes  of  grades  of  streets  and  avenues.  It  particularly 
specifies  the  changes  of  grades  authorized  by  the  law  of  1887, 
l)ut  does  not  limit  the  awarding  of  damages  to  the  changes 
authorized  by  that  act,  but  includes  changes  *'  otherwise  "  made 
pursuant  to  authority.  This,  it  appears  to  us,  is  the  fair  read- 
ing and  the  reasonable  interpretation  of  the  language  used ; 
and  if  we  are  correct  in  this  view,  it  follows  that  but  one  sub- 
ject is  mentioned,  and  that  is  expressed  in  the  title. 

The  General  Term  appears  to  have  reached  the  conclusion 
that  there  was  an  irregularity  in  the  appointment  of  the  com- 
missioners which  affected  the  award  made  by  them,  and  the 
reversal  of  the  order  of  the  Special  Term  appears  to  have 
"been  made  for  this  reason.  No  criticism  is  made  as  to  the 
appointment  of  the  commissioners,  made  pursuant  to  the  act 
of  1893.  After  the  passage  of  the  amendatory  act  of  1894, 
the  mayor  re-appointed  the  same  commissioners.  The  amenda- 
tory act  enumerated  a  number  of  other  acts,  together  with 
that  of  1887,  under  which  changes  of  grades  of  streets  had 
been  and  were  to  be  made,  all  of  which  were  to  be  considered 
by  the  commissioners  in  estimating  the  damages  that  should 
he  awarded  to  claimants.  Tlie  appointment  of  commissioners 
made  in  1893  was  made  pursuant  to  chapter  537  of  the  Laws 
of  that  year,  and  required  them  to  ascertain  the  damages  that 
had  been  sustained  by  reason  of  the  changes  of  grades  of 
streets,  made  pursuant  to  the  act  of  1887,  "or  otherwise  as 
3)rovided  by  said  act,"  meaning  the  act  of  1893.  It  will  thng 
he  seen  that  the  damages  that  were  to  be  awarded  were  not 


1S95.]  People  ex  kel.  Pcrdt  v.  Fitch.  361 

N.  Y.  Bep.]  OpinioQ  of  the  Court,  per  Haioht,  J. 

limited  to  the  changes  of  grades  made  pursuant  to  the  law  of 
1887  alone,  bnt  they  were  also  authorized  to  award  damages 
for  the  changes  of  grades  that  had  been  "  otherwise  "  author- 
ized. In  re-appointing  the  commissioners  under  the  amenda- 
tory act  of  1894,  the  concluding  phrase  is  omitted.  The  cer- 
tificate is  as  follows:  "City  of  New  York — Office  of  the 
Mayor.  Know  all  men  by  these  presents,  that,  under  the  pro- 
visions of  chapter  567  of  the  Laws  of  1894,  amending  chapter 
637  of  the  Laws  of  1893,  I  do  hereby  appoint  Daniel  Lord, 
James  M.  Vamum  and  Daniel  P.  Hays,  as  commissioners,  to 
ascertain  and  pay  the  amount  of  damages  to  lands  and  build- 
ings suffered  by  recent  changes  of  grade  of  streets  and  ave- 
nues, made  pursuant  to  chapter  721  of  the  Laws  of  1887." 
The  defect  referred  to  by  the  General  Term  is  in  referring  to 
the  Laws  of  1887  alone,  and  not  including  other  acts  under 
which  changes  of  the  grades  of  streets  had  been  made.  But 
these  acts  are  enumerated  in  the  act  of  1894,  and  the  cominis- 
fiioners  by  that  Act  were  authorized  to  award  the  damages  by 
reason  of  the  changes  made  under  the  acts  so  enumerated. 
They  were  appointed  pursuant  to  the  provisions  of  the  latter 
act.  They  qualified  under  that  act,  and  it  appears  to  us  that 
the  certificate  is  broad  enough  to  empower  them  to  make  the 
awards  contemplated  by  its  provisions. 

But  the  re-appointment  of  the  commissioners  was  unneces- 
sary. Their  appointment  in  1893  was  tegular  and  valid.  The 
certificate  of  appointment  gave  them  full  power  to  award  the 
damages  susttdned.  The  appointment  was  made  pursuant  to 
the  second  section  of  the  act.  That  section  was  amended  by 
the  act  of  1894  by  the  addition  of  but  three  words,  and  those 
words  have  reference  only  to  the  awarding  of  damages  to  be 
sustained  in  the  future.  The  provisions  authorizing  the 
appointment  of  commissioners,  their  qualifications,  etc., 
remained  unchanged.  Their  duties  were  enlarged,  and  this 
was  all  that  was  contemplated. 

It  is  contended  that  the  commissioners  have  improperly 
included  in  their  awards  items  of  damage  which  were 
HBBirfhomed-;  that  they  have  included  prospective  damages 
46 
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tinder  chapter  339  of  the  Laws  of  1892,  and  that  snch  was 
Unauthorized.  But  we  do  not  feel  called  upon  to  consider 
these  questions  upon  proceedings  for  a  mandamus.  If  the 
commissioners  have  included  improper  items,  or  have  adopted 
a  wrong  basis  in  estimating  damages,  they  may  be  oorrectcKi 
upon  review  in  proceedings  for  that  purpose. 

A  writ  of  certiorari  was  issued  to  review  the  proceedings 
had  before  the  commissioners.  The  order  issuing  such  writ 
has  been  aflSrmed  in  this  court.*  The  order  of  the  General 
Term  should,  therefore,  be  reversed  and  that  of  the  Special 
Term  awarding  a  mandamus  affirmed,  with  costs;  but  the 
issuance  of  the  mandamus  should  be  stayed  until  the  final 
determination  of  the  proceedings  under  the  writ  of  certiorari. 

All  concur. 

Ordered  accordingly. 


Benjamin  Wright,  Appellant,  v,  David  Milleb  et  aL, 
Kespondents. 

Former  Adjudication — Evidence.  Evidence  (2^  ^4?r#  the  recofd  — 
introduced  to  show  that  a  judgment  roU,  which  disclosed  the  disaUow- 
ance,  as  a  counterclaim,  of  the  claim  asserted  in  the  action  on  trial,  was  not  a 
bar  to  such  action,  for  the  reason  that  there  had  been  no  adjudication  on 
the  counterclaim  upon  the  merits,  and  that  its  disallowance  was  for  want 
of  jurisdiction  only — examined  and  Tield  to  fall  short  of  establishiag  the 
contention. 

Mem.  of  decision  below,  67  Hun,  649. 

(Argued  October  5,   1895;  decided  October  29,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  February  13,  1893,  which  aflSrmed  a  judgment  in  favor 
of  defendants  dismissing  the  complaint  upon  the  merits  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

*  Ante,  page  884. 
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The  natnre  of  the  action  and  the  facts,  so  far  as  material^ 
are  stated  in  the  opinion. 

Isaac  H,  Mayiw/rd  for  appellant.  The  plaintiff's  cause 
of  action  is  not  barred  by  the  former  adjudication.  {Bell  v. 
Merrijidd,  109  N,  T.  202 ;  Perry  v.  Dickerscm,  85  N.  Y. 
345 ;  Marsh  v.  Masterton^  101  K  Y.  401 ;  TIn'glish  v.  Mar- 
wn,  128  N.  Y.  380 ;  Stannard  v.  HuUell,  123  N.  Y.  520 ; 
H<ymse  v.  Lockwood,  137  N.  Y.  259.) 

F,  P.  Bellamy  for  respondent  David  Miller.  The  plain- 
tiff's demand  was  dismissed  in  a  prior  action  between  the  same 
parties^  and  the  judgment  in  the  former  action  is  conclusive 
against  him  here.  {Jordan  v.  Van  Epps^  85  N.  Y.  427 ;  C,  P. 
P,dkM.  Co.  V.  Walker,  114  K  Y.  7;  Patrick  v.  Skaffer,  94 
N.  Y.  430 ;  Pray  v.  Hegeman,  98  N.  Y.  351 ;  Bloomer  v. 
^urgesj  58  N.  Y.  176;  Clemens  v.  Clemens,  37  N.  Y.  74; 
BeU  V.  Merrijidd,  109  N.  Y.  211 ;  King  v.  Townsend,  60 
Hun,  567;  Souse  v.  Lockwood,  137  N.  Y.  259,  268;  Wil- 
liamshurgh  S.  Bank  v.  Town  of  Solon,  136  N.  Y.  465 ;  Smith 
y.  SmUh,  79  N.  Y.  634.) 

Samuel  Keeler  for  Ezra  W.  Miller  and  others,  respondents. 
Plaintiff's  cause  of  action  is  barred  by  the  former  adjudication. 
[ETnlyury  v.  Connor,  3  N.  Y.  511 ;  Jordan  v.  Vari,  Epps,  85 
N.  Y.  427 ;  Birckhead  v.  Brown,  5  Sandf .  134 ;  Pray  v. 
Eegenum,  98  N.  Y.  351 ;  C  P.  P.  cfe  Jf.  Cb.  v.  TraZ;br,  114 
N.  Y.  7;  BeU  v.  Merrifield,  109  K  Y.  202.) 

Babtlktt,  J.  This  is  a  suit  in  equity  to  recover  moneys 
alleged  to  have  been  loaned  and  advanced  by  plaintiff  to  one 
Charles  E.  Miller,  since  deceased,  also  moneys  advanced  for 
his  funeral  expenses,  and  to  have  certain  instruments  referred 
to  in  the  complaint  adjudged  to  be  assignments  tby  the  heirs 
and  next  of  kin  of  Miller  to  plaintiff  of  all  their  several  rights 
and  interests  in  the  proceeds  of  sale  in  a  certain  partition  suit 
to  the  extent  of  plaintiff's  claim. 


364  WbIGHT  V,  MiLLEB.  [Oct, 

Opinion  of  the  Court,  per  Bartlktt,  J.  [Vol.  147. 

Hannah  E.  Miller,  the  grandmother  of  the  plaintiff,  Benjar 
min  Wright,  was  the  beneficiary  under  a  trust  created  in  her 
favor  in  1806 ;  in  1861  the  plaintiff  became  trustee  thereunder, 
and  so  continued  until  the  death  of  his  grandmother  in  1871. 

The  persons  entitled  to  the  trust  property  after  the  death 
of  Hannah  E.  Miller  were  her  three  children,  viz. :  Elizabeth 
Ann  Wright,  the  mother  of  the  plaintiff,  Ezra  Miller  and 
Charles  E.  Miller. 

The  plaintiff  claims  that  he  loaned  and  advanced  to  ChArles 
E.  Miller,  between  October  17th,  1872,  and  September  9th, 
1884,  the  date  of  Charles  E.  Miller's  death,  the  sum  of  fourteen 
hundred  and  five  dollars  in  small  amounts  of  from  twenty  to 
thirty  dollars,  and  took  his  notes  therefor.  He  also  alleges 
that  he  advanced  to  one  David  Miller,  after  the  death  of 
Charles,  fifty  dollars  to  pay  funeral  and  other  post  mortem 
expenses  of  the  latter. 

.  In  1876  Charles  conveyed  his  interest  in  the  trust  prpperty 
to  David  Miller,  his  son,  in  trust,  and  the  latter  began  an 
action  for  the  partition  of  the  property  and  for  an  accounting 
by  the  plaintiff  in  this  action  as  trustee  of  the  estate  of  Hannah 
E.  Miller.  This  action  was  pending  at  the  time  of  Charles  E. 
Miller's  death  in  1884. 

The  partition  suit  was  revived  and  continued  against  the 
heirs  of  Charles,  and  against  the  plaintiff  in  this  action  as 
trustee  of  the  estate  of  Hannah  il.  Miller  and  individually, 
and  resulted  in  judgment  and  sale  of  the  property,  and  the 
proceeds  have  been  brought  into  court,  and  one-third  thereof 
belongs  to  the  defendants  in  this  action  as  the  heirs  at  law  of 
Cliarles  E.  Miller,  deceased. 

The  defendants  in  this  action  deny  most  of  the  allegations 
of  the  complaint  and  aver  that  the  amounts  so  paid  to  Charles 
by  plaintiff  are  in  no  way  secured  as  an  express  charge  upon 
the  real  estate  of  Charles,  or  the  proceeds  of  sale,  and  ask  to 
have  the  moneys  distributed. 

They  also  plead,  amonrg  other  things,  that  in  the  partition 
action  of  Miller  v.  Wright,  the  plaintiff  as  defendant  therein, 
and  as  trustee  of  Hannah  E.  Miller's  estate,  set  up  the  claim 
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now  sued  upon  by  way  of  counterclaim  in  his  answer  and 
sought  to  charge  the  alleged  advances  on  the  share  of  Charles 
E.  Miller,  and  that  the  counterclaim  was  disallowed  on  trial 
before  a  referee. 

On  the  trial  of  this  case  the  judgment  roll  in  Miller  y. 
Wright  waa  read  in  evidence,  and  the  plainti£E  endeavored  to 
show  by  the  testimony  of  one  of  the  attorneys  in  the  action 
th^  there  was  no  adjudication  upon  the  merits  against  him  on 
bis  counterclaim,  but  that  the  referee  held  he  had  no  juris- 
diction. This  evidence  was  introduced  for  the  very  obvious 
reason  that  the  judgment  roll  upon  its  face  contains  nothing 
to  indicate  that  the  claim  of  Benjamin  Wright  was  not  dis- 
posed of  on  the  merits. 

On  the  contrary,  it  appears  that  Benjamin  Wright  submit- 
ted to  the  court  a  proposed  finding  of  fact  and  conclusion  of 
law  covering  his  claim,  and  the  referee  refused  to  find  as 


On  its  face  the  judgment  rojl  is.  clearly  a  bar  to  this  action, 
and  we  must  so  hold  unless  the  evidence  of  the  attorney  over- 
comes the  force  of  this  documentary  proof. 

This  witness,  on  his  direct  examination,  merely  stated  as  to 
the  ground  the  referee  took  in  reference  to  Benjamin  Wright's 
daim,  that  he  understood  it  to  be  that  the  referee  did  not  con- 
sider it  within  his  jurisdiction  to  pass  upon  it,  but  added,  "  I 
am  not  stating  what  the  referee  said,  but  only  my  inference 
from  it." 

On  his  cross^xamination  the  witness  was  asked  this  ques- 
tion :  "  Q.  Mr.  Taylor,  before  the  referee,  proof  of  Benjamin 
Wrighf  s  claim  was  presented  ?  A.  Yes,  sir ;  and  I  under- 
stood the  referee  to  hold  that  it  could  not  be  made  a  lien 
against  the  estate." 

This  last  answer  might  very  well  be  claimed  as  tending  to 
show  an  adjudication  on  the  merits,  but  without  so  treating  it 
we  are  of  opinion  that  there  is  nothing  in  this  evidence  that 
would  justify  a  finding  that  the  referee  held  he  had  no  juris- 
diction to  try  and  determine  the  issues  raised  by  the  counter- 
claim. 
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The  plaintiff  was  sworn  as  a  witness  on  his  own  behalf ,  and, 
with  full  knowledge  that  the  judgment  in  MiUer  v.  Wright 
was  pleaded  as  a  bar  to  his  claim,  made  no  explanation  as  to 
the  manner  in  which  his  counterclaim  was  disposed  of  in  that 
case. 

If  the  plaintiff  suffers  injustice  by  the  disposition  we  are 
compelled  to  make  of  this  case,  it  is  due  to  the  fact  that  on 
the  trial  of  this  action  there  was  an  utter  failure  to  establish 
the  contention  now  made  in  his  behalf  that  he  has  never  had 
iis  day  in  court. 

While  it  is  true  that  the  counterclaim  set  up  in  Miller  v. 
Wright  was  for  advances  made  by  Benjamin  Wright  as 
trustee,  and  the  claim  now  sought  to  be  established  is  that  of 
Benjamin  Wright  individually,  yet  it  is  undisputed  that  both 
of  these  causes  of  action  embrace  the  same  transaction,  to  wit, 
the  alleged  advance  of  a  certain  sum  of  money. 

We  do  not  pass  upon  the  legal  atatv^  of  Benjamin  Wright 
as  an  individual  defendant  in  ,the  suit  of  Miller  v.  Wrightj 
but  rest  our  decision  solely  upon  the  ground  that  the  proceed- 
ings and  judgment  therein  are  a  bar  to  this  action. 

In  Miller  v.  Wright  the  plaintiff  herein  elected  to  assume 
the  position  that  the  advances  in  question  were  made  by  him 
as  trustee,  and,  as  this  record  is  made  up,  it  appears  he  was 
defeated  on  the  merits. 

The  judgment  should  be  aflBrmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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1.  Elevated  Railboads — Easements  in  Stbebt — Abandonment. 
The  abandonment  of  the  right  of  easements  in  a  city  street,  appurtenant 
to  abutting  property  and  encroached  upon  by  an  elevated  railroad,  may 
be  established  by  evidence  of  acts  clearly  indicating  an  intention  on  the 
part  of  the  abutting  owner  to  abandon  the  right,  followed  by  action 
thereupon  by  the  railroad  company. 

3.  Intention  to  Abandon  Easements.  An  intention  on  the  part  of 
an  abutting  owner  to  abandon  his  right  of  easements  in  a  street  is  not  to  be 
mferred  from  the  fact  of  his  bringing  an  action  at  law  against  an  ele< 
vated  street  railroad  company  to  recover  temporary  accrued  damages 
for  its  unlawful  invasion  of  his  right,  followed  by  an  agreement  with  a 
proposed  grantee  of  the  abutting  property,  reserving  all  claims  arisen 
or  to  accrue  by  reason  of  the  elevated  road;  a6d  a  declaratton  of  such 
intention,  made  by  the  original  owner  on  receiving  payment  from  the 
railroad  company  in  settlement  of  such  action,  subsequent  to  his  parting 
with  the  title  to  the  premises  affected  and  to  its  conveyance  to  a  third 
party  by  his  grantee,  will  not  retroact  to  the  time  of  the  commencement 
of  his  action  and  so  complete  the  act  of  extinguishment  as  of  that  date, 
when  he  was  owner  of  the  premises.  Such  a  state  of  facts  does  not 
present  a  case  for  the  application  of  the  above  rule  as  to  abandonment 
of  easements. 

8.  Easements — Right  to  Compensation.  The  pendency  of  an  action 
at  law,  brought  by  an  original  abutting  owner  to  recover  temporary 
damages  for  the  trespass  upon  his  right  of  easements  in  a  street  by  an 
elevated  railroad,  and  the  existence  of  an  agreement  between  him  and 
his  grantee  of  the  abutting  property,  reserving  all  claims  arisen  or  to 
accrue  by  reason  of  the  elevated  road,  will  not  affect  a  subsequent  grant  of 
the  abutting  property  to  a  third  party  by  such  grantee  before  any  lawful 
acquisition  of  the  easements  by  the  railroad  company;  but  such  ease- 
ments pass  as  appurtenant  to  the  property,  and  such  third  party,  on 
becoming  the  owner  thereof,  is  solely  invested  with  the  right  of  asking 
to  restrain  the  operation  of  the  railroad  and  to  recover  compensation  for 
the  easements;  and  if  the  railroad  company  thereafter  makes  a  settle- 
ment with  and  payment  to  the  original  owner  for  the  easements,  it  does 
so  at  its  perlL 

Mem.  of  decision  below,  88  Hun,  610. 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  December  14,  1894,  which  aflSrmed  a  final  judgment  in 
favor  of  plaintiff  entered  upon  a  report  of  referees  pursuant 
to  an  interlocutory  judgment  of  Special  Term  which,  among 
other  provisions,  directed  a  reference  of  the  question  of  mesne 
damages. 

This  action  was  brought  to  restrain  the  operation  and  main- 
tenance of  defendant's  elevated  railroad  in  front  of  plaintiflPs 
premises,  and  to  recover  the  damages  caused  thereby. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Brainard  ToUes  f  6r  appellants.  The  reservation  of  October 
28  and  December  11,  1884,  together  with  the  Lathrop  suit, 
operated  as  an  abandonment  and  extinguishment  of  the  ease- 
ments in  question.  {Galway  v.  EL  R,  Co.^  128  N.  T.  149  ; 
Tallmcm  v.  EL  E,  Co.,  121  N.  T.  123  ;  White  Case,  139  N. 
Y»  19 ;  SneU  v.  Leavitt^  110  N.  Y.  595 ;  Lattimer  v.  Li/oer- 
7nore,  72  K  Y.  174;  Mitchell  v.  EL  R,  Co,,  134  N.  Y.  14 ; 
Lahr  V.  EL  R.  Co.,  104  N.  Y.  268.)  Plaintiff  was  not 
a  hona  Jide  purchaser  under  the  Recording  Act,  as  to  the 
easements  in  question,  because  he  took  with  full  notice  of  the 
pendency  of  the  Lathrop  action,  and  of  all  the  rights  and 
claims  of  both  parties  to  that  litigation  and  of  the  reservation 
of  October  28  and  December  11,  1884.  {TutUe  v.  Jackson^ 
6  Wend.  226 ;  WiUiaT/ison  v.  Brown,  15  N.  Y.  354 ;  Mitchell 
V.  EL  R,  Co.,  134  K  Y.  14 ;  Ze  Neve  v.  Le  Neve,  2  White 
&  Tudor's  L.  Gas.  188;  Grimatone  v.  Carter,  3  Paige,  421, 
437,  439;  Cordova  v.  Hood,  17  Wall.  1;  Jones  on  Mort. 
§§  600,  601 ;  2  Sugden  on  Vendors,  *1052 ;  Parker  v.  Jacot, 
8  Bosw.  174 ;  3  Wajshb.  Keal  Est.  591 ;  Sheldon  v.  Cox,  2 
Edm.  228 ;  Newman  v.  Chapman,  2  Eand.  100 ;  Plumh  v. 
Fluitt,  2  Anst.  432 ;  Story's  Eq.  Juris.  §  399 ;  Griffith  v. 
Griffith,  1  Hoffman,  153 ;  Chesterman  v.  Gardner,  5  Johns. 
Ch.  33 ;  De  Ruyter  v.  Trustees,  2  Barb.  Ch.  558 ;  Paul  v. 
Conners^ille,  51  Ind.  527 ;  Jackson  v.  Loser,  4  Sandf.  Ch. 
381;    Jones    v.    McMarrin,   68    Me.   334;    Simmons    v. 
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Baran,  142  U.  S.  417 ;  Dunn  v.  Homheck,  72  N.  Y.  80 ; 
Corni.ig  v.  Troy,  40  K.  Y.  202;  Buck  v.  Paine,  50  Miss. 
648 ;  Carter  v.  Portland,  4  Ark.  339 ;  Clark  v.  Plumatead, 
11  III.  App.  57 ;  Werner  v.  Leitzinger,  4  Mo.  App.  106 ;  Bart- 
cieU  T.  AcJiey,  38  Penn.  St.  273 ;  Black  v.  Chicago,  18  Wis. 
208  ;  Harvey  v.  ^Smi^A,  22  Beav.  299 ;  Tardy  v.  Morga7i,  3 
McL.  358 ;  Scheuher  v.  TTA^^fer,  15  S.  W.  Kep.  503 ;  Bradley 
F.  T^a^A:<?r,  44  K.  Y.  S.  R.  213  ;  Tallmadge  v.  JK  R.  Bank,  26 
N.  Y.  105;  Gerard  on  Titles,  660;  Tuttle  v.  Jackson,  6 
Wend.  226  ;  Gouverneur  v.  Lynch,  2  Paige,  300 ;  Davis  v. 
Strathmore,  16  Ves.  429, 430 ;  i/aZi  v.  iTi^few,  14  How.  Pr.  32 ; 
Sarapsorv  v.  Ohmyer,  22  Cal.  200 ;  Sharp  v.  Luvfdey,  34  Cal. 
612 ;  Ferrea^,  Chahot,  64  Cal.  564 ;  McGean  v.  ^/.  ^.  Cb.,  133 
N.  Y.  14 ;  Bellamy  v.  /S'aJiW,  1  De  G.  &  J.  580 ;  Garth  v. 
Ward,  2  Atk.  174 ;  Baird  v.  Corwin,  17  Penn.  St.  ^62;  Moss 
Case,  27  Abb.  [N.  C]  318 ;  Sedgwick  v.  Cleveland,  7  Paige, 
287 ;  T^ix;i  ^ooA  v.  Throckmorton,  8  Paige,  33 ;  Hodge  v. 
Sloan,  107  N.  Y.  244.)  The  reservation  at  the  time  of  the 
conveyance  from  Lathrop  to  Gillie  &  Walker  was  a  valid 
reservation  of  the  right  to  permanent  damages  for  the  taking 
of  the  easements.  {Kernochan  v.  El,  R,  R:  Co,,  128  N.  Y. 
559 ;  GaZway  v.  El.  R.  Co.,  128  N.  Y.  149  ;  McGeam,  v.  El.  R. 
Co.,  133  N.  Y.  13 ;  Tlline  v.  N.  T.  C.  &  H.  R.  R.  R.  Co., 
101  X.  Y.  98 ;  P(md  v.  El.  R.  Co.,  112  N.  Y.  186  ;  Mitchell 
v.  EL  R.  Co.,  134  N.  Y.  11 ;  Van  Allen  v.  N.  Y.  El.  R. 
R.  Co.,  144  K  Y.  174 ;  Lahr  v.  ^Z.  R.  Co.,  104  N.  Y. 
268;  Whit€  V.  Jf.  .ff.  Co.,  139  N.  Y.  19;  PeopU  v. 
O'Brien,  111  X.  Y.  1 ;  //^/iry  v.  Dubuque,  2  Iowa,  288  ; 
fii>uey  V.  Elliott,  118  N.  Y.  136  ;  Tallrnan  v.  ^Z.  ^.  Co.,  121 
N.  Y-  133;  Murray  v.  Ballou,  1  Johns.  Ch.  565  ;  Ilarring- 
Urn  V.  aS^o^,  22  Barb.  161 ;  Walden  v.  Bodley,  9  How.  [U.  S.] 
34 ;  Tilton  v.  Cofield,  93  U.  S.  163  ;  Seymour  v.  McKinstry, 
106  N-  Y.  230;  Story's  Eq.  PI.  §  156.)  Even  though  the 
reservation  in  question  were  invalid,  the  plaintiff  is  estopped 
by  his  conduct  from  recovering  the  permanent  damages  in  a 
court  of  equity.  (Pom.  Eq.  Juris.  §§  802,  807,  809 ;  Welland 
47 
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V.  Ilathawai/,  8  Wend.  483  ;  Irving  v.  Alley^  79  N.  Y.  540 ; 
Van  Allen  v.  iT.  Y.  El,  R.  R.  Co.,  144  N.  Y.  174.)  The 
title  to  the  easements  taken  by  the  defendants  did  not  pass  by 
the  plaintiff's  deed.  (Elphinstone  on  Deeds,  189  ;  U,  S.  v. 
Aj}pleto7ij  1  Sumn.  492 ;  Parlcer  v.  Moore,  118  Mass.  552 ; 
Adams  v.  Conover,  87  N.  Y.  422.)  The  conveyance  of  the 
easements  in  question  to  the  plaintiff  was  void  for  champerty. 
(Penal  Code,  §  129  ;  Webb  v.  Bindon,  21  Wend.  99 ;  Jackson 
V.  Andrews,  7  Wend.  152  ;  Jackson,  v.  Ketcham,  8  Johns.  484 ; 
E.  S.  2453,  §  147;  Crary  v.  Goodman,  22  X.  Y.  170 ;  Sands 
V.  Hughes,  53  N.  Y.  287;  JSTewjnan  v.  El  R.  Co.,  118  N. 
Y.  625 ;  iStory  v.  El.  R.  R.  Co.,  90  N.  Y.  122.) 

Zeo  C.  Dessar  for  respondent.  The  agreements  of  Octo- 
ber 28  and  December  11,  1884,  between  William  6.  Lath- 
rop  and  Gillie  &  Walker  in  no  way  affect  plaintiff's  right  of 
recovery  in  this  action.  These  easements  were  appurtenant 
to  and  formed  part  of"  the  premises  conveyed,  and  are  incap- 
able of  being  separated  from  them.  {Kernochan  v.  El.  R. 
R.  Co.,  130  N.  Y.  651.) 

Gray,  J.  The  plaintiff,  owning  property  abutting  on  West 
53d  street,  in  the  city  of  New  York,  recovered  an  interlocn- 
tory  judgment  against  the  defendants ;  which  enjoined  them 
from  maintaining  and  operating  their  elevated  railway  in 
front  of  his  premises,  unless  they  acquired  title  to  the  street 
easements  by  condemnation  proceedings.  In  proceedings  fol- 
lowing the  decree,  the  mesne  and  fee  damages  were  ascer- 
tained, and,  upon  this  appeal  from  the  interlocutory  and  final 
judgments  in  the  action,  the  defendants  make  the  point  that 
there  had  been  an  abandonment  and  an  extinguishment  of  the 
easements  in  the  street,  upon  which  plaintiff's  property  abut- 
ted, before  the  latter  purciiased  the  same.  This  abandonment 
of  easements  appurtenant  to  the  land  they  claim  to  have  been 
effected,  as  the  result  of  certain  agreements  entered  into 
between  prior  owners  of  the  land  and  of  a  settlement  made  of 
an  action  at  law  brought  against  the  defendants  by  one  of 
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these  owners.  This  is  an  important  point ;  for  if  it  is  well 
founded  in  the  facts  a  complete  defense  is  made  out.  As  they 
base  tliifl  claim  to  an  extinguishment  of  the  easements  upon  an 
intention  to  abandon  them,  as  evidenced  by  some  antecedent 
transactions,  which  was  so  effectuated,  though  at  a  time  subse- 
quent to  the  plaintiff's  purchase,  as  to  complete  the  act  of 
extinguishment  as  of  the  earlier  date,  we  must  consider  the 
facts  somewhat  carefully ;  in  order  to  see  if  they  establish  all 
that  is  claimed  for  them  and  justify  the  legal  conclusion  con- 
tended for. 

The  rule  being  that  the  abandonment  of  such  an  easement 
may  be  established  by  the  evidence  of  acts  clearly  indicating 
an  intention  to  abandon  the  right,  is  this  a  case  for  the  appli- 
cation of  the  rule  ?  In  the  White  Case^  (139  N.  Y.  19),  upon 
which  the  defendants  rely,  the  question  was  as  to  the  effect  of 
an  unconditional  consent  to  the  building  of  the  elevated  rail- 
road, given  by  owners  of  land  bounded  on  the  street,  and 
upon  which  the  defendants  had  acted,  by  proceeding  to  con- 
struct their  road,  and  we  held  that  it  must  be  regarded  as  an 
abandonment  j[?r6>  tanto  of  the  easements  in  the  street.  The 
decision  in  that  case,  as  in  the  case  of  Stiell  v.  Levitt  (110  N. 
T.  595),  was  in  accord  with  a  settled  doctrine  of  the  law 
that  the  land  owner's  right  in  an  easement  may  be  destroyed 
by  his  abandonment  of  it  and  that  whether  there  has  been  an 
abandonment  is  a  question  of  intention  depending  upon  the 
facts  of  the  particular  case.  (See  2  Washburn  on  Real  Prop- 
erty, *83 ;  Washburn  on  Easements,  *6(51,  and  Coryiing  v. 
Gould,  16  Wend.  531.) 

The  peculiar  features  in  the  White  and  Snell  cases,  which 
have  been  referred  to,  were,  in  the  one,  an  express  authoriza- 
tion to  build  the  elevated  railroad  and,  in  the  other,  an  express 
relinquishment  of  an  easement  to  conduct  water ;  upon  both 
of  which  agreements  the  parties  favorably  affected  thereby 
had  acted.  We  will  not  find  in  the  facts  of  this  case  much 
resemblance  to  the  featurv:3  of  either  of  the  other  cases. 
Lathrop,  one  of  the  predecessors  in  title  of  the  plaintiff,  com- 
menced an  action  at  law  against  the  defendants  to  recover 
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from  them  $10,000  damages  for  the  loss  of  rents  and  the 
injury  to  the  value  of  his  premises,  occasioned  by  their  tres- 
pass npon  his  property  rights  in  the  street.     Subsequently, 
having  contracted  to  sell  the  property  affected  to  Gillie  and 
Walker,  they  united  in  executing  an  agreement ;  wherein  it 
was  "  mutually  agreed  between  the  parties  that  all  right  and 
claim  and  demand  heretofore  accrued  or  arisen,  or  which  may 
hereafter  arise  or  accnie,  to  either  of  the  parties  to  this  agree- 
ment against  any  and  every  corporations  and  corporation,  per- 
son and  persons,  for  or  by  reason  of  the  erection  and  building 
and   maintaining  of  the  elevated  .railroetd/    *    *    *     shall 
belong  to  and  are  hereby  retained  by  and  reserved  and  granted 
to  William  G.   Lathrop,  Jr.,  and  his  legal   representatives 
and  assigns,  and  are  hereby  excluded  and  excepted  from  any 
and  every  grant   and  conveyance  of  said  premises,  or  any 
part  thereof,  with  full  liberty  and  power  and  authority  to  said 
Lathrop  to  sue  for,  collect,  compromise,  compound  and  receive 
to  liis  own  use,  and  release  and  discharge  any  and   every 
such    claim    and    demand    now   existing    and   accrued,    or 
hereafter    to    arise    and    accrue,    against     any    corporation 
or     corporations,    person    or    persons,    for     such     elevated 
railroad  and  the  using  and  running  of   the  same."      There- 
after, and  as  of   the  date  when  the  deed  of  the  premises 
was  made,  another  agreement  was  executed  at  the  foot  of 
the   other    agreement,  to  the  effect,    that  it  was  "excepted 
from  the  grant  and    conveyance    of   the  land  j      *      *      * 
said  grant  being  made  subject  to  the  conditions  of  the  above 
agreement."   These  agreements  were  not  recorded  ;  nor  did  the 
deed  mention  them,  or  except  any  rights ;  but  was  in  the  usual 
form  of  a  deed  with  full  covenants  and  warranty,  conveying 
with  all  the  hereditaments  and  appurtenances,  etc.     A  few- 
months  later.  Gillie  and  Walker  deeded  the  premises  to  the 
plaintiff.    More  than  three  years  after  the  plaintiff's  purchase^ 
Lathrop  settled  with  the  defendants  for  a  payment  of  $2,500  ; 
discontinued  his  action  and  delivered  to  the   defendants  a 
release  from  all  claims  by  reason  of  the  construction  and  opera> 
tion  of  their  railroad  and  which  stated  Lathrop's  "  intention 
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to  i*elease,  etc.,  all  such  right,  etc.,  in  53d  street  and  the 
easements  therein  appurtenant  to  said  premises,  which,  on 
the  11th  day  of  December,  1884,"  (the  date  of  his  deed 
to  Gillie  and  Walker),  "  were  in  the  possession  and  occupa- 
tion "  of  these  defendants. 

This  present  action  was  commenced  by  the  plaintiff  at  a 
still  subsequent  date.     Upon  these  facts  the  defendants  argue 
that  the  agreement  of  Lathrop  with  Gillie  and  Walker  evi- 
denced the  intention  to  abandon  the  street  easements  as  between 
them,  and  that  the  subsequent  payment  to  Lathrop  in  settle- 
ment of  his  action  retroacted  to  the  time  of  its  commencement 
and  so  completed  "the  act  of  extinguishment  as  of  that  date." 
This  argument,  must,  however,  assume  for  the  agreement  a 
more  comprehensive  effect  than  either  its  language  admits,  or  , 
the  law  would  concede  to  it,  and  it  slights  the  grant  to  this  plain- 
tiff and  regards  him  as  a  purchaser  chargeable  with  knowledge 
of  facts  outside  the  record  title,  which  bound  him  as  to  trans- 
actions to  which  he  was  not  a  party.     Considering,  in  the 
fret  place,    Lathrop's   action,   we  find  it  to  be  one  of   law, 
for  the  recovery  of  damages  from  the  defendants  for  their 
unlawful  invasion  of  his  rights  of  easement  in  the  street  and 
in  such  an  action  the  recovery  is  confined  to  such  temporary 
damages  as  have  accrued  to  the  commencement  of  the  action ; 
a  rule  which  was  carefully  reviewed  and   re-asserted  in  the 
Pmd  Case  (112  IST.  Y.  186).     In  that  case,  it  was  said  by  the 
present  chief  judge  that  "  a  recovery  of  judgment  for  dam- 
^es  for  a  trespass  or  the  invasion  of  an  easement  does  not 
operate  to  transfer  the  title  of  tlie  property  to  the  defendant, 
either  before  or  after  satisfaction,  nor  does  it  extinguish  the 
easement.''     In  contemjDlation  of  the   law,  Lathrop's  action 
was  the  assertion  of  a  claim  for  the  damages  theretofore  suf- 
fered and  future  actions  were  maintainable  to  recover  subse- 
quent damages  for  the  continued  trespass  until  it  ceased,  or 
was  converted  into  a  rightful  occupation,  through  compensa- 
tion as  the  result  of  condemnation  proceedings,  or  through 
payment  of  the  value  of  the  easements  when  ascertained  and 
fixed  by  the  court  in  its  decree.     What  then  was  the  effect  of 
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the  agreement  between  Latlirop  and  Gillie  and  Walker,  except 
to  reserve  to  him  his  rights  and  claims  for  the  damages  thereto- 
fore sustained  through  the  defendants'  trespass  and,  in  addition, 
those  which  might  be  further  recovered  by  his  grantees.  Gillie 
and  Walker,  for  the  continuing  trespass  during  their  owner- 
ship ?  Clearly  notliing  more.  Having  asserted  his  claims  in 
his  action,  the  agreement  had  obvious  and  only  reference  to 
such  ;  with  the  added  right  to  receive  such  further  damages  as 
GilHe  and  Walker,  when  owners,  might  be  entitled  to  recover. 
It  may  possibly  be  that,  as  between  Latlirop  and  his  grantees, 
Gillie  and  Walker,  if,  as  the  result  of  some  action  or  proceed- 
ing, the  defendants  had  acquired  the  right  to  occupy  the 
street,  through  the  payment  of  compensation  for  the  property 
rights  therein  of  Gillie  and  Walker,  the  moneys  would  be 
deemed  in  equity  to  have  been  received  for  Latlirop.  But 
that,  if  true,  merely  goes  to  the  effect  of  their  particular 
contractual  relations.  The  contract  was  neither  one  which 
affected  the  land,  nor  one  which  charged  a  subse- 
quent grantee  of  the  land  with  notice  of  any  rights  of 
the  defendants  gained  therein.  It  is  not  really  disputed  that 
the  agreement  was  ineffectual  to  reserve  the  easements  in  the 
street.  They  were  appurtenant  to  the  abutting  property ; 
were  incapable  of  being  separated  therefrom,  and  passed  upon 
a  sale  thereof  to  the  purchaser  with  the  right  to  any  remedy 
for  any  invasion  thereof.  {Kenwchan  v.  Ehvated  li.  R.  Co,y 
128  N.  Y.  550 ;  Pegram  v.  Same,  147  K  Y.  135.)  When 
Lathrop  conveyed  to  Gillie  and  Walker,  these  easements 
appurtenant  to  the  land  passed  with  the  grant,  undiminished 
by  their  cotemporaneous  agreement ;  the  operation  of  which, 
as  before  suggested,  was  to  affect  the  ownership  of  GilHe  and 
Walker  with  a  possible  equity  in  favor  of  Lathrop,  as  to  any 
claim  they  might  have  against  the  defendants  by  reason  of 
their  appropriation  of  the  appurtenant  easements.  Although 
they  were  their  property  by  force  of  the  grant  of  the  land  to 
which  appurtenant,  doubtless,  their  grantor,  under  the  collat- 
eral agreement,  might  have  required  them  to  account  to  hini 
for  moneys  received  from  the  defendants  as  compensation  for 
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their  occupation  of  the  street.  But  notliing  of  tlie  kind 
occurred  and  when,  in  turn,  Gillie  and  Walker  conveyed  the 
land  to  this  plaintiff,  the  grant  passed  with  it  the  appurtenant 
street  easements.  The  pending  action  of  Lathrop  and  the 
agreements  of  the  preceding  owners  had  no  effect  upon  the 
grant  and  none  upon  the  grantee.  We  had  occasion,  quite 
lately,  in  the  Pegram,  case  to  consider  the  effect  of  a  reserva- 
tion in  a  conveyance,  made  pending  a  similar  action  to  this, 
which  was  brought  by  the  grantor  to  restrain  the  operation  of 
the  defendants^  road.  The  reservation  in  tlie  grant  there  was 
of  such  a  nature  that  were  the  easements  in  question  capable 
in  law  of  assignment,  it  would  have  been  effectual  for  that 
purpose.  But  the  claim  of  the  plaintiff  in  that  case  to  be 
entitled,  by  virtue  of  the  reservation  in  the  grant,  to  the  equi- 
table relief  demanded  and  the  damages  occasioned  since  the 
date  of  liis  conveyance  of  the  property,  was  denied.  We 
there  regarded  the  person,  who  was  the  owner  of  the  abutting 
property,  as  having  the  sole  right  to  the  street  easements  and, 
hence,  was  solely  injured  by  their  unlawful  appropriation  and 
was  solely  invested  with  the  right  to  ask  that  the  defendants* 
acts  be  restrained  and  that  they  be  compelled  to  make  com- 
pensation to  him  for  the  taking  of  his  property,  as  a  condition 
of  their  right  to  be  there. 

What  was  there  to  affect  this  plaintiff's  ownership  in  the 
land  and  its  appurtenant  street  easements,  or  to  prevent  him 
from  bringing  this  action  ?  lie  was  not  a  party  to  any  of  the 
antecedent  transactions  between  his  predecessors  in  the  title. 
Nothing  of  record  gave  him  notice  of  such  an  agreement. 
Upon  what  inquiry  was  he  put  when  he  purchased  the  prop- 
erty ?  The  presence  of  the  elevated  raih'oad  in  the  street  was 
not  notice  of  anything  to  him.  It  was  a  trespasser,  for  whose 
unlawful  acts  the  law  afforded  remedies  available  to  the  abut- 
ting owner.  Suppose  he  had  inquired  of  his  grantors  and  had 
learned  of  their  agreement  with  Latlirop,  (;r  of  Lathrop's  suit 
for  damages,  would  he  then  have  been  chargeable  with  notice 
of  anything  which  would  preclude  him  from  proceeding 
against  the  defendants   as  trespassers   upon   his   easements? 
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Certainly  not ;  for  he  would  have  learned  of  nothing  which 
bound  him,  or  which  diminished  his  property  rights  under  the 
grant  to  him.  There  had  been  no  extinguishment  of  the 
easements.  They  existed  and  would  exist,  until  properly 
appropriated  and  compensation  made.  The  defendants  had 
not  acquired  them,  nor  had  they  been  abandoned.  Lathrop's 
action  was  incompetent  for  any  purpose,  except  to  recover 
any  temporary  damages  sustained  by  him.  It  is  impossible  to 
say  that  Lathrop's  acts,  when  owner,  indicated  a  clear  inten- 
tion to  give  up  his  street  easements.  We  may  assume  that  he 
would  have  consented  to  do  so,  if  compensation  was  made; 
but  that  important  condition  was  not  met  by  the  defendants' 
assent.  The  proper  apphcation  of  the  rule  would  l)e,  to  vrork 
an  extinguishment  at  law,  that  the  acts  of  the  party  entitled 
to  claim  the  servitude,  or  the  easement,  must  be  accompanied 
by  the  intention  to  extinguish  and  be  followed  by  action  upon 
it  on  the  part  of  the  party  claiming  adversely.  The  latter 
must  close  with  the  intent.  It  must  be  a  joint  intent  of  all 
the  parties  interested  to  get  rid  of  the  easement.  {Coj^nhig 
V.  Gould,  16  Wend.  530,  538.) 

I  think  it  quite  needless  to  continue  the  discussion  of  the 
subject.  I  think  the  plaintiff  was  under  no  obligation  to  look 
beyond  the  records  for  anything  affecting  his  title  to  the  land 
he  was  about  to  purchase.  As  matter  of  fact,  the  defendants 
were  trespassers,  with  no  right  as  yet  to  occupy  the  easements 
of  the  abutting  owner.  The  argument  that  Lathrop's 
demand  in  the  action,  liowever  irrevocable,  was  equivalent 
to  an  election  to  abandon  the  easements  does  not  commend 
itself.  At  most,  it  could  be  regarded  as  amounting  to  a  con- 
ditional declaration  of  an  intention  to  abandon.  That  would 
be  insufficient,  (2  Washb.  Ileal  Prop.  341),  and  it  cannot  be 
said  that  the  defendants  had  seasonably  acted  upon  it.  More- 
over, the  importance  of  discovering  from  the  circumstances 
the  intention  of  the  person,  who  is  claimed  to  have  abandoned 
his  rights,  is  in  its  explaining  and  determining  the  significance 
of  the  act.  Unless  the  intention  accompany  the  act,  its  value, 
if  the  rights  of  others  intervene,  is  at  once  affected.     Here, 
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the  attempted  relinquishment  of  the  easements  appurtenant 
to  the  property  by  Lathrop  was  years  after  they  had  ceased 
to  be  his  and  when  they  had  become  the  property  of  the 
plaintiff.  The  defendants  were  bound  to  know  that  they  had 
passed  to  this  plaintiff  and  they  settled  with  Lathrop  at  their 
peril ;  if,  in  truth  they  did  suppose  that  he  could  release  these 
property  rights  to  them.  The  terras,  in  which  the  release 
was  couched,  leave  a  not  indistinct  impression  upon  the  mind 
that  it  was  obtained  and  accorded  for  what  it  might  be  worth, 
liathrop  was  in  no  position  to  release  the  easements,  as  of  any 
time,  and  as  against  the  then  owner  of  the  land  his  act  was  of 
no  force.  The  only  value  of  the  release  was  as  a  settlement 
with  Lathrop  for  the  damages  sustained  by  him  during  his 
ownership. 

I  think  the  judgment  below  was  right  and  that  it  should  be 
affirmed,  with  costs. 

All  concur  (Peckham  and  O'Brien,  JJ.,  in  result). 

Judgment  affirmed. 


Abel  C.  Vail,  Respondent,  v.  The  Broadway  E-ailroajj     \  ^q^  ,127 
Company  of  Brooklyn,  Appellant. 

1.  Street,  R\ii.ROAD8  —  §  46  of  the  Railroad  Law  op  1850.  Sec- 
tion  48  of  the  General  Railroad  Law  of  1850  (Chap.  140),  exempting  rail- 
road companies  from  liability  for  injuries  received  by  a  passenger  while 
on  the  platform  of  a  car  in  violation  of  posted  regulations,  provided  proper 
accommodation  was  furnished  inside  the  car,  was  never  intended  to  apply 
to  a  street  railroad  operated  by  horse  cars. 

2.  Railroad  Law  of  1850.  The  charter  of  a  street  railroad  company 
contained  a  provision  permitting  it  to  be  organized  under  the  General 
Railroad  Law  of  1850,  and  providing  that  if  so  organized  the  provisions 
of  that  law  should  apply  to  it.  Held,  that  this  did  not  give  section  46  of 
that  law  any  broader  application  than  was  intended  by  the  legislature 
when  originally  enacting  it,  and,  hence,  did  not  render  that  section  appli- 
cable to  the  company. 

3.  Riding  on  Platform  — Regulation  and  Notice.  A  passenger 
baving  been  injured  while  riding  on  the  front  platform  of  a  horse  car, 
smoking  a  cigar,  brought  an  action  against  the  street  railroad  company  to 
lecover  damages  on  the  ground  of  negligence,  and  recovered  a  judgment. 
There  was  at  the  time  a  notice  posted  in  the  car  prohibiting  riding  on  the 

43 


378  Vail  v.  Eailroad  Company.  [IsTov., 

Statement  of  case.  [Vol.  147. 

front  platform,  but  there  was  a  regulation  of  the  company  in  force  that 
''smoking  on  the  closed  cars  is  prohibited  except  on  the  front  platform." 
Held,  on  affirming  the  judgment,  that  the  exemption  from  liability  con- 
ferred by  section  46  of  the  Railroad  Law  of  1850  did  not  apply  to  the 
street  railroad  company;  but  that,  if  this  were  otherwise/the  regulation 
might  well  be  deemed  to  modify  the  notice  and  operate  as  a  waiver  of  any 
immunity  conferred  by  that  law. 
Reported  below,  6  Misc.  Rep.  20. 

(Argued  October  23,  1895;  decided  November  26,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  !Jf  ovember 
27,  1893,  which  affirmed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict,  and  also  affirmed  an  order  denying 
defendant's  motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  for  personal 
injuries  sustained  by  the  plaintiff  in  consequence  of  the 
alleged  negligence  of  the  defendant  company  in  the  opijration 
of  one  of  its  street  cars  drawn  by  horses. 

The  articles  of  association  of  the  defendant  company  stated 
that  the  organization  was  under  the  act  of  April  2,  1850  (the 
General  Railroad  Law),  and  also  under  chapter  303  of  the 
Laws  of  1858.  Section  6  of  the  latter  act  is  as  follows;  "It 
shall  be  lawful  for  said  Augustus  Ivins,  solely  or  with  his  asso- 
ciates, to  organize  under  an  act  of  the  legislature,  entitled  '  An 
act  to  authorize  the  formation  of  railroad  companies  and  to 
regulate  the  same,'  passed  April  2,  1850,  and,  in  the  event 
of  such  organization,  all  the  provisions  of  said  last-mentioned 
act,  except  the  number  of  persons  designated  in  the  first 
section  thereof,  shall  apply  to  the  said  grantee  and  his  asso- 
ciates, also  except  the  provision  of  section  27  of  said  act." 

There  was  posted  in  the  car  on  which  the  accident  in  suit 
happened  the  following  notice  :  "  Passengers  are  not  allowed 
to  ride  on  the  front  platform  with  the  driver.  Any  passenger 
breaking  this  rule  does  so  at  his  own  risk." 

Percy  S,  Dudley  for  appellant.  Under  the  statute  tlus 
company  is  freed  from  liability  for  the  injury  sustained  by 
the  plaintiff  in  this  case.     Waiving  the  unsettled  question  of 
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the  applicability  of  the  statute  to  all  street  railroad  compa- 
nies, it  is  submitted  that  it  applies  at  least  to  this  company. 
(Laws  of  1858,  chap.  303;  Laws  of  1850,  chap.  140,  §46; 
Laws  of  1890,  chap.  565,  §§  53,  182;  Laws  of  1892,  chap. 
677;  In  re  W.  S.  A.  cfe  P,  R.  R,  Co.,  115  N.  Y.  447;  Laws 
of  1869,  chap.  917,  §§  3,  7;  Laws  of  1874,  chap.  430;  Laws  of 
1884,  chap.  252;  Clark  v.  E.  A.  R.  R.  Co,,  36  K.  Y.,138; 
"^ard  V.  C.  P.,  etc.,  R.  R.  Co.,  11  Abb.  Pr.  [N.  S.]  411  ^ 
Craighead  v.  B.  C.  R.  R.  Co.,  123  X.  Y.  391 ;  Coleman  v. 
S.  A.  R.  R.  Co.,  114  N.  Y.  612 ;  Heidencamp  v.  S.  A.  R. 
R.  Co.,  1  Sweeney,  500 ;  Solomon  v.  C.  P.  R.  R.  Co.,  1 
Sweeney,  98;  Nolan  v.  B.  C.  cfe  N.  R.  R.  Co.,  87  N.  Y. 
66 ;  Hayes  v.  F.  S.  S.  R.  R.  Co.,  97  N.  Y.  259 ;  Connelly  v. 
K.  L  Co.,  114  N.  Y.  104.) 

Thomas  E.  Pearsall  for  respondent.  The  defendant 
claims  exemption  from  liability  under  the  provision  of  the 
General  Eailroad  Act  (Laws  1850,  chap.  140,  §  46),  which 
relates  to  the  posting  of  notices  forbidding  riding  upon  plat- 
forms. The  act  cannot  fairly  be  said  to  have  any  application 
to  horse  cars ;  and  the  fact  that  the  defendant's  act  of  incor- 
^ration,  in  general  terms,  makes  the  provisions  of  the  Gen- 
eral Eailroad  Act  applicable  to  its  company,  does  not  strengthen 
its  case.  (Laws  of  1884,  chap.  252 ;  Laws  of  1860,  chap.  513 ; 
Laws  of  1860,  chap.  462  ;  Laws  of  1867,  chap.  906  ;  Laws  of 
1892,  p.  2051 ;  Laws  of  1890,  chap.  565,  §  183  ;  Lax  v.  F. 
S.  S.,  etc.,  R.  R.  Co.,  14  J.  &  S.  448;  ^YexJ7nouth  v.  B.  i& 
S.  A.  R.  R.  Co.,  51  N.  Y.  S.  R.  612  ;  142  X.  Y.  681 ;  jM?lan 
v.  B.  C,  etc.,  R.  R.  Co.,  87  X.  Y.  66  ;  Melsel  v.  Z.,  etc.,  R. 
B.  Co.,  90  Mass.  234;  G.  R.  Co.  v.  Walling,  97  Penn.  St. 
55;  Maguire  v.  M.  R.  R.  Co.,  115  Mass.  239.)       . 

O'Brien,  J.  The  plaintiff  recovered  a  verdict  against  the 
defendant  for  his  damages  sustained  in  consequence  of  a 
serious  personal  injury  while  riding  in  one  of  the  defendant's 
cars  as  a  passenger  on  the  20th  of  October,  1892.  It  is  con- 
ceded that  there  was  evidence  of  the  defendant's  negligence 
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in  the  case  sufficient  to  require  its  submission  to  the  jury.  It 
is  quite  clear  also  that  upon  the  question  of  the  plaintiflPs 
negligence  contributing  to  the  injury,  so  far  as  that  question 
depends  upon  general  principles,  and  not  upon  special  statutes, 
the  case  was  one  for  the  jury.  The  plaintiff  was,  at  the  time 
of  the  accident,  riding  upon  the  front  platform  of  the  car, 
smoking  a  cigar,  which  he  had  when  entering  it  from  the 
Btreet. 

The  only  question  in  the  case  which  this  court  has  the  right 
to  review  is  whether  the  action  was  defeated  by  the  provisions 
of  §  46  of  the  General  Eailroad  Law  of  1850.  (Laws  1850, 
ch.  140,  §  46.) 

That  section  reads  as  follows :  "  In  case  any  passenger  on 
any  railroad  shall  be  injured  while  on  the  platform  of  a  car, 
or  any  baggage,  wood  or  freight  car,  in  violation  of  the  printed 
regulations  of  the  company,  posted  up  at  the  time  in  a  con- 
spicuous place  inside  of  its  passenger  cars  then  in  the  train, 
such  company  shall  not  be  liable  for  the  injury ;  provided 
«aid  company  at  the  time  furnished  room  inside  its  pas- 
senger cars  sufficient  for  the  proper  accommodation  of  the 
passengers." 

The  fact  that  the  defendant  has  omitted  to  plead  this 
statute  as  a  defense  would  ordinarily  be  a  sufficient  answer  to 
the  point.  "When  a  railroad  company  in  an  action  to  recover 
damages  by  a  passenger,  sustained  in  consequence  of  a 
breach  of  the  duty  which  the  corporation  owes  to  him  as 
such,  claims  immunity  under  some  provision  of  a  statute  it 
should  plead  all  the  facts  upon  which  the  immunity  claimed 
rests.  (  Weymouth  v.  Broadway  cfe  Seventh  Avenice  H.  Co.y 
2  Misc.  Eep.  507;  S.  C,  142  N.  Y.  681).  But  as  this 
question  was  not  raised  at  the  trial,  we  prefer  to  dispose  of 
the  objection  upon  broader  grounds.  The  question  is  whether 
this  statute  was  ever  intended  to  have  any  application  to  a 
street  railroad.  It  is  quite  certain  that  the  companies  them- 
selves have  not  so  regarded  it,  since  it  is  a  matter  of  common 
knowledge  that  they  receive  passengers  every  day  when  there 
is  no  place  for  them  except  upon  the  platforms,  and  have  for 
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years.     The  construction  which  such  corporations  themselvea 
have   for  many   years  given   to  this  statute  should  not  be 
entirely  disregarded- when  seeking  for  its  true  meaning  and 
T^rhen  urged  as  a  defense  by  one  of  the  companies  to  an  action 
in  which  it  admits  its  own  negligence.     It  may  be  conceded 
that  the  general  language  used  is  broad  enough  to  cover  the 
case,  but  words  and  language  must,  in  the  construction  of  a 
statute,  always  yield  to  what  appears  to  have  been  the  inten- 
tion   of  the  lawmakers.     The  literal  meaning  of  words  or 
phrases  should  never  be  permitted  to  pervert  the  purpose  of 
the  law,  or  to  defeat  the  end  which  the  legislature  had  in 
view,  or  to  enlarge  the  operation  of  the  law  and  extend  it  to 
subjects  not  within  the  legislative  mind,  or  the  evils  intended 
to    be    remedied.     When  the  intention   of  the  law  can  be 
ascertained   the   courts   will   not  allow   this  intention  to  be 
tliwarted  or  perverted  because  the  proper  words  were  not 
used,  but  all  will  be  made  to  conform  to  reason  and  good  dis- 
cretion.     (1  Kent,  462 ;  People  ex  rel,  Jackson  v.  Potter^  47 
N.  Y.  375.)     The  general  purpose  of  the  act  of  1 850  was  to  pro« 
vide  for  the  operation  of  steam  railroads.     It  is  perfectly  mani- 
fest and  has  always  been  conceded  that  many  of  its  provisions 
can  have  no  application  whatever  to  street  railroads.     In  the 
nature   of  things    a    provision    of   this   character,  intended 
primarily  to  prevent  accidents  and  injuries  to  passengers  on 
trains  operated  by  steam  and  running  at  a  high  rate  of  speed, 
is  not  applicable  to  a  street  railroad,  the  cars  of  wliicli  are 
drawn  through  city  streets  at  the  rate  of  a  few  miles  per 
hour.     The  danger  to  passengers  standing  upon  tlie  platform 
of    steam    cars    when     in    motion    is    great    and    obvious, 
while  that  to   passengers  on  the  platform  of  street  cars  is 
almost  nothing,  as  is  fully  demonstrated  by  the  practice  of  the 
general  public  and  the  companies  themselves.     Moreover,  the 
words   employed   in   construing    the    section   indicate   quite 
clearly  that  what  the  legislature  had  in  mind  was  riding  on 
the   platform   of  steam    railroads.      The   section   speaks   of 
" trainSy^  and  of  " baggage^  freight  and  wood  cars^^^  terms 
which  can  have  no  application  to  the  defendant.     The  notice 
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required  was  to  be  posted  in  the  cars  "then  in  the  train," 
an  expression  which  never  was  in  popular  use  with  reference 
to  street  railroads.  The  use  of  tlie  words  "any  railroad"  can- 
not be  permitted  to  control  the  meaning  of  the  law,  in  view 
of  the  notorious  fact  that  at  the  time  of  its  enactment,  or 
since,  there  is  not  the  slightest  reason  to  believe  that  the  legis- 
lature apprehended  any  evil  or  danger  from  riding  on  the 
platform  of  street  cars.  To  hold  at  this  day  that  a  passenger 
riding  on  the  platform  of  a  street  car,  under  the  circumstances 
urged  by  defendant,  is  doing  so  at  his  own  risk,  because  in 
violation  of  the  statutes,  would  be  to  impose  upon  the  pubUe 
and  the  railroads  themselves  duties  and  obligations  that  have 
not  heretofore  been  generally  supposed  to  exist.  Such  a  con- 
struction would  unnecessarily  extend  the  operation  of  the  stat- 
ute to  cases  and  to  a  state  of  things  manifestly  not  within  its 
original  scope  or  purpose. 

We  do  not  think  that  the  incorporation  in  the  defendant's 
charter  of  all  the  provisions  of  the  General  Railroad  Law, 
with  the  exception  of  two  sections  mentioned,  strengthens  the 
defendant's  position.  All  that  was  intended  by  that  was  that 
such  portions  of  the  general  law  as  were  applicable  to  street 
railroads  should  become  a  part  of  the  charter.  It  was  not 
intended  by  reference  to  the  general  law  in  the  act  incorpo- 
rating the  defendant  to  give  to  the  section  in  question  any 
other  or  broader  application  than  that  which  was  in  the  mind 
of  the  legislature  when  originally  enacting  it. 

The  law  can  mean  nothing  more  when  specifically  made  a 
part  of  the  defendant's  charter  than  it  does  as  it  appears  upon 
the  statute  book,  or  as  it  came  from  the  legislature  in  the  first 
instance. 

It  appeared  that  one  of  the  rules  of  the  defendant  corpora- 
tion, in  force  at  the  time  of  the  accident,  was  to  the  eflEect  that 
"  smoking  on  the  closed  cars  is  prohibited  except  on  the  front 
platform."  It  might  well  be  held,  we  think,  that  this  corpo- 
rate regulation  was  intended  to  and  did  modify  the  notice 
posted  in  the  car,  and  so  operated  as  a  waiver  of  any  immu- 
nity conferred  under  the  provisions  of  the  general  law  referred 
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to.  TLe  true  construction  of  the  provision  of  the  act  of  1850 
referred  to  was  sharply  involved  in  the  case  of  Butler  v. 
Gleiis  FaUs,  etc.,  R.  li,  Co.  (IT  K.  Y.  S.  R.  565),  and  from 
the  disposition  of  the  case  afterwards  made  in  this  court  it  is 
quite  evident  that  it  was  held  that  it  did  not  apply  fo  a  street 
railroad.     {S.  C,  121  K.  Y.  112.) 

For  these  reasons  the  judgment  should  be  affirmed,  with 
costs. 

All  concur. 

Judgment  affirmed. 


JkL/LBY  Clifford,  Respondent,  v.  Fbedebick  Kampfe  et  al., 

Appellants. 

1.  Inchoate  Right  op  Dower  —  Forged  Deed.  The  inchoate  right 
of  dower  possessed  by  a  wife  in  the  lifetime  of  her  husband  is  such  an 
interest  in  his  real  estate  as  entitles  her  to  maintain  an  action  in  equity  to 
cancel  of  record,  so  far  as  she  is  concerned,  a  deed  of  her  husband  pur- 
porting to  be  executed  also  by  his  wife,  on  the  ground  that  so  far  as  the 
deed  purports  to  be  signed  by  her  it  is  a  forgery. 

2.  Deed  Pcrportikg  to  be  Made  by  Wipe  —  Similarity  of  Names. 
An  action  may  be  maintained  by  an  inchoate  doweress  to  cancel,  as 
forged,  a  deed  made  by  her  husband  and  purporting  to  be  joined  in  by 
his  wife,  although  the  name  of  the  wife  given  in  the  deed  may  not  be  the 
exact  name'of  the  plaintiff,  when  the  person  executing  the  deed  describes 
herself  as  the  wife  of  the  plaintifTs  husband,  with  a  name  so  similar  to 
that  of  the  plaintiff  as  to  be  liable  to  deceive  those  not  intimately 
acquainted  with  her. 

3.  Action  to  Cancel  Forged  Deed  —  Public  Policy.  Public  policy 
allows  a  wife  to  maintain,  in  the  lifetime  of  her  husband,  an  action  to 
cancel,  as  forged,  a  recorded  deed  purporting  to  have  been  executed  by 
her  together  with  her  husband,  instead  of  waiting  for  an  admeasurement 
of  dower  after  her  husband's  death. 

Reported  below,  84  Hun,  393. 

(Argued  October  21,  1895;  decided  November  26,  1895.) 

Appeal  from  interlocutory  judgment  of  tlie  General  Term 
of  the  Supreme  Court  in  tlie  second  judicial  department, 
entered  upon  an  order  made  February  11, 1895,  which  reversed 
a  judgment  in  favor  of  defendants,  entered  upon  a  decision  of 
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the  court  on  trial  at  Special  Term,  sustainiug  a  demurrer  t€> 
the  complaint. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

William  J,  Griffin  for  appellant.  An  inchoate  right  of 
dower  is  not  an  estate  or  interest  in  real  property.  (  Witthaus 
V.  Schach,  105  N.  Y.  332 ;  Dunn  v.  Hmther,  22  Civ.  Pro. 
Eep.  US;  Phelps  v.  Phelps,  75  Ilim,  577;  M,  Z.  Ins.  Co. 
V.  Shipman^  50  Hun,  578 ;  Aikman  v.  HarseU^  98  N.  Y.  186 ; 
Moore  v.  Mayor,  etc.,  8  N.  Y.  112 ;  Moloney  v.  Horan,  53 
Barb.  29 ;  Ilinchdife  v.  Shea,  103  K  Y.  153 ;  Ouidet  v. 
Brown,  3  Abb.  [N.  C]  295  ;  Code  Civ.  Pro.  §  1596.)  The* 
plaintiff  has  not  legal  capacity  to  sue.  (Code  Civ.  Pro.  §  450  ; 
Fitzyerald  v.  Quann,  109  K.  Y.  445 ;  Mahgam  v.  Peck,  111 
N.  Y.  404 ;  Dean  v.  M.  E.  P,  E.  Co.,  119  N.  Y.  547  ;  BerOes 
v.  Nunan,  92  :N.  Y.  157 ;  Madi^an  v.  Walsh,  22  Wis.  501  ; 
Bums  V.  Lynde,  6  Allen,  305.) 

Albert  C.  Anhery  for  respondent.  Considering  the  rights 
of  the  plaintiff  in  the  light  of  a  dower  interest„she  had  a  right 
to  come  into  court  and  ask  its  protection,  and  she  presented  a. 
case  by  her  complaint  which,  called  for  the  exercise  of  the 
equitable  power  of  the  court  in  her  favor.  (2  R.  S.  chap.  1, 
tit.  3,  §§  1,  16 ;  Price  v.  Price,  124  N.  Y.  589 ;  4  Kent's 
Comm.  50 ;  1  Story's  Eq.  PI.  §  529 ;  Thayer  v.  Thayer,  14 
Vt.  107 ;  1  Thomas'  Coke,  20  ;  Mills  v.  Van  Voorhees,  20  N. 
Y.  412 ;  Matthews  v.  Duryee,  4  Keyes,  525  ;  1  Story's  Eq. 
Juris.  §  656 ;  Jackson  v.  Edwards,  7  Paige,  408  ;  Ripple  v. 
Gihbom,  3  IIow.  Pr.  456 ;  Si??iar  v.  Canaday,  53  N".  Y.  298— 
803 ;  Madigan  v.  Walsft,  22  Wis.  501 ;  Burns  v.  Lynde^  G 
Allen,  305;  Petty  v.  Petty,  4  B.  Monr.  215;  Davis  v. 
Wetherell,  13  Allen,  60 ;  Bahcock  v.  Bahcock^  53  How.  Pr. 
97 ;  Taggart  v.  Rogers,  49  Hun,  265 ;  Code  Civ.  Pro.  §§  450, 
2348 ;  1  BUss'  Code,  336.) 

Haight,  J.     The  complaint  in  substance  alleges  that  the 
plaintiff  is  the  wife  of  James  Clifford,  and  as  such  was  seized 
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of  an  inchoate  right  of  dower  in  tlie  premises  described  in  the 
complaint;  that  on  or  about  the  6th  day  of  June,  1892,  the 
plaintifPs  husband  as  owner,  together  with  some  person  to^ 
the  plaintiff  unknown,  did  make,  execute  and  deliver  to  the 
defendants  a  deed  conveying  said  property  to  them  ;  that  the 
deed  purports  to  have  been  executed  by  one  Maria  Clifford 
as  the  wife  of  James  Clifford  and  to  have  been  duly  acknowl- 
edged before  a  commissioner  of  deeds  in  the  city  of  New 
York.  Tlie  deed  was  recorded  in  the  office  of  the  register  of 
the  county  of  Kings  in  liber  3021  of  Conveyances  at  page 
454.  The  complaint  further  alleges  that  the  plaintiff  never 
signed,  executed,  acknowledged  or  delivered  the  said  deed  of 
conveyance,  and  in  so  far  as  the  same  purports  to  have  been 
signed  by  the  plaintiff  the  same  is  a  forgery  and  is  not  her 
deed.  Judgment  is  demanded  that  the  deed  of  conveyance, 
so  far  as  the  plaintiff  is  concerned,  may  be  set  aside  and 
canceled  of  record. 

The  demurrer  to  the  complaint  is  upon  the  grounds  that  it 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
and  that  the  plaintiff  being  a  married  woman  has  not  the  legal 
capacity  to  sue  for  the  reason  that  the  action  does  not  affect 
her  separate  property. 

The  Revised  Statutes  provide  that  "a  widow  shall  be 
endowed  of  the  third  part  of  all  the  lands  whereof  her  hus- 
band was  seized  of  an  estate  of  inheritance  at  any  time  during 
the  marriage."     (1  R.  S.  740,  §  1.) 

Dower  accrues  to  the  widow,  and  not  to  the  wife,  and  until 
she  becomes  a  widow  her  right  is  inchoate  and  contingent. 
Her  claim  can  only  become  effective  on  the  death  of  her  hus- 
band and  her  survival.  Being  inchoate  and  contingent,  her 
interest  does  not  amount  to  an  estate  or  title,  and  yet  slie  has 
an  interest  which  attaches  to  the  land  as  soon  as  there  is  a 
concurrence  of  marriage  and  seizin.     (4  Kent's  Com.  50.) 

The  right   of    a  doweress   to  her   dower   is   not   only   a 

legal  right,  and  so  adjudged  at  law,  but  it  is  a  moral  right, 

to  be   provided   for.     She   is  entitled   to   maintenance   and 

sustenance  out  of  her  husband's  estate.     She  is,  therefore,  in 

49 
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tlie  care  of  the  law,  and  a  favorite  of  the  law.  (1  Story's 
Equity,  §  629.) 

The  inchoate  right  of  dower  is  a  valuable,  subsisting,  sep- 
arate and  distinct  interest  which  is  entitled  to  protection,  and 
for  which  the  wife  may  maintain  a  separate  action.  {Simar 
V.  Canaday,  53  K  T.  298-305;  Mills  v.  Vmi  Voorhies,  20 
N.  Y.  412 ;  Jackson  v.  Edwards^  7  Paige,  408 ;  Madigan  v. 
V.  Walsh^  22  Wisconsin,  501 ;  Bums  v.  Lynde^  6  Allen,  305 ; 
D(wis  V.  Wetherell^  13  Allen,  60;  Petty  v.  PeUy,  4  B. 
Monroe,  215;  Bahcoch  v.  Bahcock.  53  Howard's  Pr.  97; 
Taggart  v.  Rogers^  49  Hun,  265.) 

The  action  may  not  be,  strictly  speaking,  one  to  remove  a 
cloud  upon  title,  for  the  inchoate  doweress  is  not  the  owner 
of  the  title.  But  she  has  an  inchoate  interest  which  attaches 
to  the  land,  and  this  she  may  protect  in  an  action  similar  and 
in  analogy  to  one  to  remove  a  cloud  upon  title.  Equity  is  not 
limited  to  actions  to  remove  clouds  upon  title,  but  reaches  out 
to  protect  the  rights  of  persons  where  they  are  threatened. 
It  will  restore  property  rights  where  fraud  has  intervened, 
and  will  annul  contracts  if  public  policy  requires.  All  of 
these  elements  are  embraced  in  the  present  case.  It  is  claimed 
that  the  complaint  alleges  no  fraud,  and  that  there  is  no  alle- 
gation of  forgery.  But  the  facts  are  set  forth,  and  it  is 
alleged  that  in  so  far  as  the  deed  purports  to  have  been  signed 
by  the  plaintijff,  the  same  is  a  forgery.  The  deed  purports  to 
have  been  executed  by  Maria  Clifford.  The  plaintifPs  name 
is  Mary.  But  the  person  executing  the  deed  describes  herself 
as  the  wife  of  James  Clifford,  thus  personating  the  plaintiff 
with  a  name  so  similar  as  to  be  liable  to  deceive  those  not 
intimately  acquainted  with  the  plaintiff.  This  was  a  fraud 
upon  her  and  tended  to  impair  her  rights  as  an  inchoate 
doweress. 

It  is  said  that  this  action  is  unnecessary ;  that  the  plaintiff 
could  wait  until  her  husband's  death  and  then  maintain  an 
action  to  have  her  dower  admeasured.  Possibly  such  an 
action  might  be  maintained,  but  this  brings  to  our  attention 
the  question  affecting  public  policy.     This  deed,  as  we  have 
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seen,  purports  to  hare  been  executed  by  Clifford  and  his 
wife.  It  purports  to  have  been  acknowledged  before  an  offi- 
cer authorized  to  take  an  acknowledgment  of  deeds  and  it  has 
been  recorded  in  the  office  of  the  clerk  of  the  county,  thus 
showing  a  transmission  of  a  good  record  title  free  from  all 
claim  of  dower  or  other  interest.  It  there  remains  of  record 
to  deceive  innocent  purchasers  until  such  time  as  the  plaintiff 
shall  be  permitted  to  assert  her  claim.  This,  it  appears  to  us, 
she  should  be  allowed  to  do  at  once  whilst  her  evidence  is  at 
hand  and  the  public  may  thus  be  protected  from  the  fraud. 

The  judgment  appealed  from  should  be  affirmed,  with 
costs,  but  with  leave  to  the  defendants  to  answer  in  twenty 
days  upon  payment  of  the  costs  of  the  demurrer  and  of  the 
appeals. 

All  concur. 

Judgment  accordingly. 


"Wii-UAM  M.  Tebo,  Respondent,  v.  Henry  Greqoby  Jordan 
et  ah,  Appellants. 

1.  Shipping — Seaworthiness  —  Competent  Pilot.  While  the  pro- 
Tision  of  section  4401  of  the  United  States  Revised  Statutes,  which 
requires  coastwise  sea-going  steam  vessels  not  sailing  under  register, 
except  on  the  high  sea,  to  be  under  the  control  of  a  pilot  licensed  by  the 
steamboat  inspectors,  should  be  complied  with,  it  cannot  be  said  as  mat- 
ter of  law  that  such  a  vessel,  which  requires  the  services  of  a  competent 
pilot  to  render  her  seaworthy,  is  unsea worthy  merely  because^  her  pilot  is 
unlicensed,  provided  he  is  otherwise  qualified. 

Reported  below,  78  Hun,  218. 

(Argued  October  29,  1895;  decided  November  26,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  at  the  November  term,  1893,  which  affirmed 
a  judgment  in  favor  of  plaintiff  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
aie  stated  in  the  opinion. 
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Eve)'ett  Masten  for  appellants.  Plaintiff  wholly  failed  to 
prove  performance  of  the  agreement  on  his  part,  and  in  com- 
pliance with  defendants'  requests  the  trial  court  should  either 
have  dismissed  the  complaint  or  directed  a  verdict  for  defend- 
ants at  the  close  of  the  testimony.  {The  Farnsworih^  6  Fed. 
Rep.  307 ;  Taft  v.  Carter,  59  Barb.  G7 ;  The  Gratitude,  25 
Fed.  Rep.  160 ;  Hayes  v.  Ball,  51  Penn.  St.  142 ;  The  Mar- 
garet, 9i  U.  S.  49i.)  The  failure  to  have  a  licensed  pilot  on 
board  the  tug  was  a  breach  of  the  charter  party  upon  the  part 
of  the  plaintiff,  and  relieved  the  defendants  from  all  obligation 
to  continue  the  employment  of  the  tug.  {Tebo  v.  Jordan,  67 
Hun,  395  ;  XJ.  S.  R.  S.  §§  4399,  4401,  4408,  4427,  4454,  4493; 
Butler  V.  Boston,  130  U.  S.  527 ;  Manchester  v.  Massachu- 
setts, 139  [J.  S.  240  ;  Lauhheha  v.  De  K,  JS'.  S.  Co,,  107  N.  Y. 
228  ;  Secard  v.  6\  P.  It,  R.  Co,,  18  Fed.  Rep.  221 ;  Flanl- 
gen  v.  W,  Ins,  Co.,  7  Penn.  St.  306 ;  Adartis  v.  Fitzpatrick, 
125  K  Y.  124.) 

Williani  W,  Goodrich  for  respondent.  A  steam  tug  is  not 
a  common  carrier,  and  is  only  bound  for  reasonable  skill,  care 
and  diligence.  {Caton  v.  liamney,  13  Wend.  387;  The 
Tliomas  Kiley,  5  Benedict,  307.)  The  plaintiff's  counsel  con- 
ceded at  the  trial  that  the  charter  party  impliedly  warrants 
the  seaworthiness  of  the  tug,  and  this  seaworthiness  covers 
not  only  the  boat,  machinery  and  equipments,  but  also  the 
competency  and  skill  of  her  officers  for  the  service  in  which 
they  are  engaged,  and  these  conditions  were  exactly  fulfilled 
by  the  plaintiff.  {Laulhelm  v.  De  K,  N,  S,  Co.,  107  X.  Y. 
228 ;  Secord  v.  S,  I\  li,  R,  Co,,  18  Fed.  Rep.  221.)  The 
stranding  resulted  from  the  fact  that  a  schooner  suddenly 
tacked  across  the  course  of  the  Ilaviland,  that  she  had  to 
slow  up  to  avoid  the  schooner,  and  that  the  tide  carried  her 
out  of  her  course.  This  is  a  clear  peril  of  the  seas.  No  neg- 
ligence is  shown  on  the  part  of  the  Ilaviland,  {TJie  Adriatii\ 
107  U.  S.  516  ;  2  Arnold's  Ins.  §§  297,  301 ;  Hale  v.  TT.  Ins. 
Co,,  2  Story  C.  C.  R.  176 ;  U.  S.  R.  S.  §  4233.)  The  court 
properlyrefused  to  dismiss  the  complaint  upon  the  ground 


1S95,]  Tebo  t\  Jordan.  389 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Haight,  J. 

that  the  vessel  was  unseaworthy  because  she  had  no  licensed 
pilot  on  board.  {The  Alcalde^  30  Fed.  Rep.  137 ;  Carroll  v. 
S.  L  7?.  R.  Co.,  58  K.  Y.  126;  Harrison  v.  Marshall,  4  E. 
D.  Smith,  271;  Wood  v.  Erie  Jiy.  Co,,  72  N.  Y.  196; 
Flanigea  v.  W.  Ins.  Co.,  7  Penu.  St.  306.) 

H  AioHT,  J.  This  action  was  brought  to  recover  the  balance 
dne  on  a  contitict  for  the  use  and  hire  of  a  steam  tug. 

On  October  23,  1888,  the  defendants  chartered  from  the 
plaintiff  the  steam  tug  B.  F.  Ilaviland  until  the  first  day  of 
May,  1889,  at  the  price  of  $2,200.00  per  month.  The  plain- 
tiff was  not  to  be  liable  for  the  damages  resulting  from  the 
dangers  of  the  sea,  and  either  "party  could  terminate,  the  con- 
tract on  giving  thirty  days'  notice. 

The  tug  went  into  the  service  of  the  defendants  and  was 
engaged  in  towing  coal  barges  until  December  8,  1888,  when 
they  gave  notice  to  the  plaintiff  that  the  Ilaviland  would  not 
be  employed  by  them  longer  on  account  of  the  stranding  on 
December  2,  1888,  of  the  coal  barges  in  tow  by  the  tug.  The 
plaintiff  refused  to  accept  the  discharge  of  the  vessel  and  to 
cancel  the  charter  until  the  thirty  days'  notice  provided  for 
by  the  contract  had  expired.  This  controversy  arises  out  of 
the  claim  of  the  plaintiff  to  recover  under  the  charter  for  tlie 
use  of  the  vessel  for  the  thirty  days  after  the  notice  was  given. 

Under  the  charter  the  plaintiflf  doubtless  was  deemed  to 
undertake  to  furnish  a  seaworthy  vessel,  and  for  the  purposes 
of  this  case  we  shall  assume  that  to  be  seaworthy  it  required 
the  services  of  a  competent  pilot.  What  is  a  competent  pilot  ? 
The  defendants  claim  that  he  must  be  licensed  by  the  United 
States  inspector  of  steamboats,  whilst  the  plaintiff  insists  that 
the  license  adds  nothing  to  his  competency  and  skill,  and  that 
a  vessel  is  just  as  seaworthy  in  the  hands  of  an  unlicensed  as 
a  licensed  pilot,  provided  he  be  equally  skilled  and  experi- 
enced. This  question  is  sharply  presented  by  the  requests  to 
charge,  and  is  the  only  one  that  we  deem  it  necessary  to  here 
consider. 

The  Revised  Statutes  of  the  United  States,  section  4401, 
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require  coastwise,  sea-going  steam  vessels  not  sailing  under 
register,  when  under  way,  except  on  tlie  high  sea,  to  be  under 
the  control  and  direction  of  a  pilot  licensed  by  the  inspectors 
of  steamboats.  A  failure  to  comply  with  the  provisions  of 
the  statute  subjects  the  offender  to  a  penalty  of  $100.00  for 
each  offense.  This  statute  is  founded  upon  principles  of  pub 
lie  policy,  and  is  in  aid  of  the  owners  and  shippers  as  well  as 
the  passengers,  and  is  designed  to  furnish  qualiliea  and  com- 
petent pilots  to  masters  of  vessels  arriving  from  foreign  ports, 
and  thus  prevent  the  intrusting  of  a  vessel  and  cargo  to 
incompetent  and  unqualified  persons.  The  position  of  a  pilot 
is  one  of  great  responsibility,  and  his  duties  at  times  are 
grave  and  important,  requiring  a  skilled,  trusty  and  experi- 
enced man.  Occasions,  however,  may  arise  when  it  is  not 
convenient  or  possible  to  procure  the  services  of  a  licensed 
government  pilot,  and  the  master  may  be  compelled  to  pro- 
ceed without  such  a  pilot.  It  will  be  observed  that  the  statute 
does  not  impose  a  liability  for  damages  sustained  for  a  failure 
to  employ  a  licensed  pilot.  It  only  imposes  the  penalty  men- 
tioned, which  may  be  excused  when  the  master  has  dischai^d 
his  whole  duty.  The  General  Term  speaks  of  the  statute, 
and  we  think  aptly,  as  not  unlike  the  statutes  or  municipal 
ordinances  prescribing  tha  speed  of  trains  in  thickly  settled 
localities,  a  violation  of  which  is  evidence  but  not  proof  of 
negligence,  and  being  evidence  only  may  be  rebutted. 

Parsons,  in  his  work  on  ilarine  Insurance,  volume  1,  at 
page  384,  says :  "  So  as  to  pilotage,  the  ship  is  unseaworthy  if 
she  is  without  a  pilot  where  usage  and  the  reason  of  the  case 
require  that  she  should  have  one,  whether  in  entering  or  leav- 
ing a  port,  and  yet  if  a  vessel  sails  to  a  port  where  it  is  not 
always  possible  to  obtain  a  pilot,  then  the  law  only  requires 
that  the  master  should  use  all  reasonable  efforts  to  obtain  one, 
and  if  such  efforts  are  made,  the  want  of  success  does  not 
make  the  ship  unseaworthy  in  any  sense  which  dischai^s 
the  insurers.  If  a  pilot  be  necessary  and  a  person,  falsely 
representing  himself  as  one,  is  in  good  faith  and  without  gross 
negligence  received  as  such,  there  is  no  breach  of  the  war- 


1895.]  Tebo  v.  Jordan,  391 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Haiqht,  J. 

ranty  #f  seaworthiness,  nor  is  there  if  the  master  or  some  one 
eUe  on  hoard  can  direct  the  ship  over  the  pilotage  grounds 
and  has  sufficient  skill  to  perform  the  duty  as  a  pilot  should 
perform  it^  nor  shovld  we  say  on  general  principles  that  the 
neglect  to  receive  a  pilot  where  one  was  required  to  he  taken 
hy  a  law  of  the  port  necessarily  made  the  ship  unseaworthyP 
In  FUmigen  v.  The  Washim^gton  InsiMrance  Compam^y  (7 
Penn.  St  306)  Sooebs,  J.,  after  referring  to  the  act  of  Congress 
and  the  Pennsjlvania  statute  with  reference  to  pilots,  says : 
"  We  have  come  to  the  conclusion  that  there  is  nothing  in  the 
statutes  which  makes  it  obligatory  upon  the  owner  or  master 
of  a  vessel,  whether  engaged  in  the  foreign  or  coasting  trade, 
to  employ  a  pilot.  This  proposition  being  thus  established 
there  is  an  end  of  the  argument  based  as  it  is  on  the  suppo- 
sition that  the  act  is  imperative.  The  wgument  is  founded 
on  the  hypothesis  that  there  is  a  statutory  unseaworthiness 
prescribed,  that  failing  or  omitting  to  comply  with  the  pro- 
visions of  the  act  is  a  breach  of  an  implied  warranty  in  the 
policy  which  avoids  it,  and,  further,  that  there  is  a  penalty 
imposed  which  renders  the  voyage  illegal.  *  *  *  It  is. 
not  my  intention  to  deny  that  it  is  part  of  the  implied  war- 
ranty of  seaworthiness  that  there  should  be  on  board  the  ves- 
sel at  the  time  the  risk  commences  not  only  a  sufficient  crew 
and  a  master  of  competent  skill  and  ability  to  navigate  her, 
but  if  she  sails  from  a  port  where  there  is  an  establishment 
of  pilots,  and  the  nature  of  the  navigation  requires  one,  that 
the  master  should  take  a  pilot  on  board.  {Phillips  v.  Head- 
lam,  2  Barn.  &  Ad.  380.)  This  as  a  general  proposition  is 
true,with  some  exceptions.  It  is  not  necessary  in  all  cases  to  take 
a  pilot  without  regard  to  the  burden  of  a  vessel  or  the  nature  of 
the  trade.  In  1  Emerigon,  402,  it  is  laid  down  that  a  captain  who 
knows  the  place  to  which  he  is  bound  is  not  obliged  to  employ 
a  coast  pilot.  These  matters  must  be  regulated  by  the  cus- 
tom of  the  port,  and  hence  the  necessity  of  inquiring  into  the 
custom,  which  can  be  done  only  through  the  medium  of  a 
jury.  Is  it  customary  or  necessary  for  a  vessel  engaged  in 
the  coasting  trade  of  the  burden  of  the  one  in  question  to  take 
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a  pilot  when  tlie  master,  in  the  opinion  of  tlie  own*r,  has 
competent  skill  to  conduct  her  to  the  ocean  ?  That  the  river 
and  bay  of  Delaware  is  pilot  ground  for  all  vessels  engaged 
in  tlie  foreign  or  coasting  trade  is  most  true,  but  it  is  made 
so,  not  by  force  of  the  act  of  1803,  but  by  the  usage  of  the 
trade  or  port.  *  *  *  That  the  usage  may  be  modified  by 
statute  may  be  conceded,  but  not  to  the  extent  of  creating  a 
statutory  seaworthiness." 

In  the  case  of  Boston  Towbpat  Comjxmy  v.  The  Char- 
lotte (51  Federal  Eeporter,  465)  there  were  cross  libels  aris- 
ing from  a  collision  in  the  Patapsco  river,  between  the  coal 
barge  Lone  Star  in  tow  of  the  steam  tug  Mercury  and  tlie 
steamer  Charlotte.  It  was  contended  that  presumption  of 
fault  against  the  tug  was  to  be  drawn  from  the  fact  that  her 
master  did  not  have  a  pilot  licensed  for  the  Chesapeake  bay 
and  its  tributaries,  but  it  was  held  that  the  master  of  the  tug 
was  competent  for  the  duties  he  was  performing,  and  that 
the  fact  that  he  did  not  have  a  pilot's  license  was  immaterial. 

In  The  Blue  Jacket  (144  U.  S.  371)  a  collision  occurred 
between  the  ship  the  Blue  Jacket  and  the  steam  tug  Tacoma 
near  Ediz  Hook  light,  in  the  straits  of  Fuca,  in  the  territory 
of  Washington.  It  was  held  that  the  tug  was  not  at  fault  for 
the  reason  that  its  mate  had  no  license,  he  being  competent 
and  ha\dng  faithfully  performed  his  duties.  (See,  also, 
McDowell  V.  General  Mutual  Insuram^e  Company^  56 
American  Decisions,  619;  Harjs  v.  Millar^  18  American 
Reports,  445;  Keeler  v.  FiremarCs  Insurance  Company^  3  Hill, 
250 ;  Carroll  v.  Stolen  Isl-and  Railroad  Company^  68  N.  Y, 
126 ;  Patterson's  Railway  Accident  Law,  section  40.) 

Whilst  we  do  not  wish  to  be  understood  as  approving  of  fell 
that  has  been  said  in  the  cases  referred  to,  it  is  quite  apparent 
that  the  general  trend  of  the  authorities  is  to  the  effect  that  a 
vessel  is  not  as  a  matter  of  law  unseaworthy  because  it  is 
navigated  by  an  unlicensed  pilot,  provided  he  is  competent, 
experienced  and  otherwise  qualified,  and,  whilst  we  think  that 
the  requirements  of  the  statute  are  wholesome  and  should  he 
faithfully  complied  with,  yet  the  rule  adopted  by  the  courts 
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in  the  cases  referred  to  "appears  to  us  to  be  reasonable  and  just, 
and  has  our  assent.  It  consequently  follows  that,  unless  the 
stranding  of  the  barges  was  owing  to  the  incompetency  of  the 
plaintiffs  pilot,  or  that  such  stranding  would  not  have  occurred 
if  a  licensed  pilot  had  been  on  board,  the  defense  of  the 
defendants  must  fail.  Upon  these  questions  the  evidence  is  to 
some  extent  conflicting.  The  facts  have  been  determined  by 
the  jury  and  its  verdict  has  been  approved  by  the  General 
Term.  The  evidence  bearing  upon  the  stranding  after  the 
barges  had  passed  Handkerchief  light  vessel,  and  the  testi- 
mony bearing  upon  their  grounding  whilst  entering  Boston 
harbor,  have  been  considered  and  discussed  in  the  courts 
below,  where  the  facts  were  open  for  consideration.  It  is 
sufficient  to  here  say  that  the  evidence  was  of  such  a  charac-* 
ter  as  to  justify  the  submission  to  the  jury  of  these  questions 
of  fact,  and  that  the  evidence  is  sufficient  to  sustain  its  verdict 
to  the  effect  that  the  accidents  were  in  consequence  of  the 
perils  of  the  sea,  and  not  because  of  the  failure  to  employ  a 
competent  pilot. 

The  judgment  should,  therefore,  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 

Til' 
AiBBET    Baeb,  Appellant,  v.  Chables  W.   Bonynge,         s1*^_    1^\ 

Respondent. 

AoBEEMEiirr  TO  Give  a  Lease — pRmciPAL  and  Agent.  An  action 
<»nnot  be  maintained  to  recover  damages  as  for  a  breach  of  an  agreement 
by  the  defendant  to  give  a  lease  of  a  building,  when  the  facts  show  that 
the  building  was  not  owned  by  the  defendant;  that  the  only  contract 
contemplated  between  the  parties  was  one  between  the  plaintiff  and  the 
owner  of  the  building;  that  the  attitude  of  the  defendant  was  that  of  the 
owner's  adviser,  upon  whose  judgment  as  to  the  terms  of  the  lease  the 
owner  was  expected  to  rely;  and  that  the  defendant  did  not  bind  himself 
personally,  conceding  that  he  might  have  done  so  although  known  to  be 
the  agent  of  the  owner  and  acting  in  that  capacity. 

Reported  below,  72  Hun,  83. 

(Argued  October  18, 1895;  decided  November  26,  1895.) 
50 
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Appeal   from   judgment   of    the   General   Term   of    the 

Supreme  Court  in  the  first  judicial  department,  entered  upon 

■  an  order  made  June  19,   1893,  which  overruled  plaintiffs 

exceptions  ordered  to  be  lieard  in  the  first  instance  at  General 

Term  and  dismissed  the  complaint. 

TJie  nature  of  the  action  and  the  facts,  as  stated  by  Mr. 
Justice  FoLLETi'  in  connection  with  the  opinion  at  General 
Term,  are  as  follows  : 

This  action  was  brought  for  the  recovery  of  damages  result- 
ing from  the  defendant's  refusal  to  execute  a  lease  to  the 
plaintifiE.  Amos  E.  Eno,  the  former  owner  of  No.  922  Broad- 
way, leased  it  until  May  1,  1891,  to  John  W.  Salter,  who 
assigned  his  lease  to  the  plaintiff,  under  which  the  plaintiff 
occupied  the  premises  for  a  butcher's  shop  and  market  for 
four  years.  Whether  he  occupied  the  whole  or  but  part  of 
the  premises  does  not  appear.  At  some  time  prior  to  1890, 
Eno  conveyed  the  premises  to  Eodie  S.  Bonynge,  the  defend- 
ant's wife.  The  plaintiff  testified  that  five  or  six  months  before 
October  27,  1889,  which  would  be  in  May  or  June,  he  had  a 
conversation  with  defendant  about  a  new  lease,  in  which  it 
was  stated,  "  I  (plaintiff)  told  him  (defendant)  I  wished  to 
renew  the  lease,  as  I  wished  to  make  some  alterations  about 
the  building,  and  if  I  would  not  get  the  lease  I  would  not  do 
it ;  so  he  said,  '  You  can  go  right  ahead.  No  one  will  get  the 
lease  but  you.'  I  said,  '  I  am  never  sure  of  anything  unless  I 
have  it.  I  would  rather  have  it  in  my  pocket  than  wait  for 
it.'  He  said,  '  You  can  take  my  word  for  it.  That  is  all  you 
will  have,  my  word ;  you  can  go  ahead  and  paint  the  house 
and  do  all  the  repairs  you  want'  So  he  said,  '  You  can  go 
ahead  with  all  the  alterations  you  want  to  do.'  I  said  I 
wanted  to  put  a  new  front  in  the  building,  as  it  was  getting  a 
kind  of  old  now  and  bad,  and  he  said,  '  You  can  go  right 
ahead.'  So  I  went  and  got  the  house  painted,  and  got  the 
roof  fixed,  and  got  the  sidewalk  all  around  fixed,  and  put  the 
building  in  good  condition." 

September  twenty-fourth  defendant  wrote  the  plaintiff  as 
follows : 
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"  London,  Sept.  24:th, 
"  Deab  Sir. —  I  would  have  been  in  New  York  before  this. 
*    *     *     However,  I  am  due  in  New  York  in  the  first  week 
of  November,  and  will  call  and  see  you.     Have  not  offered 
the  lease  to  anyone.     Glad  to  hear  you  are  doing  well. 

"  Very  truly, 

"C.  W.BON  YNGE." 

Early  in  November  the  plaintiff  received  from  the  defend- 
ant the  following  letter : 

"42  Pkince's  Gate,  London,  Oct  27,  '89. 

"  Deab  Mr.  Baer. —  I  expect  to  be  in  New  York  a  week 

or  so  after  this  letter  reaches  you  ;  and  if  you  wish  to  renew 

a  lease,  please  have  the  names  of  the  parties  you  offered  to  go 

on  your  security  ready  to  submit,  as  I  will  be  there  but  a 

short  time.     I  hope  to  find  the  building  painted,  and  that  the 

roof  has  been  put  in  good  condition  as  agreed  on.     I  need  not 

tell  you  other  people  want  it.    Hope  you  have  a  good  business 

and  doing  welL 

"  Very  truly, 

"C.  W.  BONYNGE." 

The  defendant  returned  to  New  York  the  first  week  of 
November,  when  he  called  on  the  plaintiff  and  told  him  that 
he  would  let  him  know  the  terms  of  the  lease  within  a  few 
days ;  that  he  would  get  an  appraiser  and  see  what  the  lease 
was  really  worth.  A  few  days  afterwards  the  defendant  gave 
the  plaintiff  the  following  documents  : 

"Fifth  Avenue  Hotel,        ) 

"Madison  Square,  New  York,  > 

"  Friday,      ) 

"Dear  Mr.  Baer. —  I  had  a  valuer  to-day  to  look  at 
building  and  situation,  a  man  of  very  good  judgment,  and  I 
asked  him  to  make  a  fair  estimate  of  the  rent  for  tlie  next  ten 
years.  I  told  him  what  you  were  paying  and  what  I  thouglit 
it  worth.  He  said  I  was  much  too  low ;  that  since  Salter 
took  that  lease  property  and  rents  had  gone  up  there  fully 
forty   per   cent,  and   he  put   the  lease  of   the  same  nature 
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as  the  present  at  $14:,000  a  year.  So  I  have  made  up  my 
mind  to  drop  $1,000  off  this  and  make  it  $13,000  for  the  next 
ten  years.  You  to  make  any  terms  you  like  about  the  upper 
portion  of  the  building,  but  yon  must  let  me  know  what  the 
rent  of  the  basement  is  to  be  and  have  it  agreed  on ;  from 
what  I  hear  I  would  not  make  his  lease  less  than  $3,000  a 
year. 

"  Now  let  me  tell  you  what  I  find.  When  Salter  went  in 
there  the  rent  from  the  basement  was  only  $900  the  first 
year,  then  $1,200,  and  the  rooms  up  stairs  $2,500,  making, 
say,  $3,500  in  all  for  the  first  two  years.  Take  his  rent  and 
taxes  at  $12,000  and  deduct  the  $3,500,  and  you  find  Salter 
paid  $8,500  for  his  part  ten  years  ago.  Now,  if  you  wish  to 
have  it  at  $13,000,  say,  with  taxes,  $15,000,  deduct  basement, 
$3,000,  rooms,  $3,500,  making  $6,500,  making  your  rent  just 
the  very  same  as  Salter  paid  ten  years  ago.  This  is  my  con- 
clusion after  getting  two  very  good  opinions  on  it.  I  inclose 
a  card  with  my  ideas  of  the  lease. 

"  Yours  truly, 

"C.  W.BON YNGE. 

"  We  think  inside  of  ten  years  this  lease  will  be  a  very  low 
one." 

"Rent,  $13,000  with,  in  addition,  to  pay  all  taxes  and 
improvements.  Eoof  to  be  painted  every  year,  outside  of  build- 
ing every  three  years.  Eent  in  gold  coin  to  be  paid  July  Ist, 
October  1st,  January  Ist,  April  1st.  No  structures  to  be 
allowed  in  or  about  the  building  nor  on  the  roof.  No  flag- 
staffs  or  anything  similar  to  be  permitted. 

"A^iolations  to  work  forfeiture  of  lease.  No  transfer  of 
lease  without  consent  of  owner.  Two  good  signers  to  be  j)ro- 
vided.  Taxes,  water  to  be  paid  on  maturity  and  receipts  for 
same  furnished  the  owner.  No  objectionable  business  to  be 
allowed  on  premises." 

The  day  following  the  receipt  of  these  documents  the 
plaintiff  told  the  defendant  he  would  accept  the  terms  offered, 
and  a  few  days  afterwards  the  defendant  procured  to  be 
drafted  in  duplicate  a  proposed  lease,  the  material  parts  of 
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which  are  as  follows:  "Lease  dated  JSTovember  28,  1890^ 
between  Eodie  S.  Bonynge,  of  St.  Louis,  Missouri  (but  now 
temporarily  residing  in  London,  England),  and  Albert  Baer, 
duly  executed  and  acknowledged  by  said  Baer,  demises  the 
lot  of  land  and  building  922  Broadway,  New  York  ciity,  for 
the  term  of  ten  years  from  May  Ist,  1891,  at  the  yearly  rent 
of  thirteen  thousand  dollars  in  gold  coin,  payable  in  quarterly 
payments  on  the  first  days  of  July,  October,  January  and  April, 
containing  the  usual  covenants  and  the  following  special  pro- 
visions :  That  the  tenant  will  pay  on  maturity  the  annual  rent  or 
charge  for  Croton  water,  and  deliver  to  the  landlord  proper 
receipts  showing  such  payment ;  that  the  tenant  will  also  pay 
on  maturity  all  taxes  and  deliver  proper  receipts  showing  such 
payment ;  that  the  tenant  will,  at  his  own  expense,  do  all  the 
repairs  and  keep  and  maintain  the  premises  in  good  condition, 
and  will  not  permit  any  flagstaff  or  poles  on  the  roof,  will  paint 
the  roof  once  in  each  year,  and  the  whole  building  inside  and 
out  once  in  every  three  years,  the  first  painting  to  be  completed 
by  August  1,  1891 ;  that  the  tenant  will  not  assign  the  lease 
or  underlet  without  the  written  consent  of  the  landlord,  and 
will  not  use  the  premises  for  any  purpose  deemed  extra  haz- 
ardous or  a  nuisance,  and  that  if  default  be  made  in  any  of 
said  covenants,  the  landlord  may  re-enter  and  re-possess  the 
premises.  There  are  also  covenants  that  in  case  the  premises 
be  destroyed  by  fire  the  landlord  shall  have  the  right  to  cancel 
the  lease  and  apportion  the  rent,  unless  she  elect  to  repair,  in 
which  case  the  repairs  shall  be  made  with  reasonable  dispatch, 
and  during  the  period  of  repairs  no  rent  shall  accrue ;  also, 
that  in  case  of  an  assessment  for  public  improvement  six  per 
cent  interest  on  the  amount  of  such  assessment  sliall  be  added 
to  the  rent." 

The  plaintiff  signed  the  proposed  lease  and  procured  Samuel 
Lichenstein  and  Lewis  Samuels  to  execute  and  acknowledge 
the  guaranty  indorsed  thereon.  Thereupon  the  plaintiff  per- 
sonally mailed  one  of  the  duplicates  so  executed  to  the  defend- 
ant's wife  at  London  for  execution  by  her.  A  few  days  after 
the  duplicate  had  been  mailed  the  defendant  told  the  plaintiff 
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that  he  should  write  and  advise  his  wife  not  to  execute  it 
because  the  plaintiff  refused  to  lease  the  basement  to  Mr. 
Streuver  for  ten  years  at  not  less  than  $3,000  per  year.  The 
defendant's  wife  refused  to  execute  the  lease,  and  December 
20,  1890,  this  action  was  brought,  and  May  1,  1891,  the  plain- 
tiff vacated  the  premises  which  had  been  leased  to  another 
person. 

Albert  Stickney  for  appellant.  Aside  from  the  question 
under  the  Statute  of  Frauds,  and  the  one  arising  from  defend- 
ant's agency,  the  evidence  shows  a  valid  agreement,  in  its 
terms  binding  only  the  defendant  to  give  plaintiff  a  lease,  in 
consideration  of  plaintiff's  agreement  to  make  repairs  and 
alterations  and  execute  the  lease  on  his  part,  with  fiiU  per- 
formance by  plaintiff  accepted  by  defendant.  {L^Amoreux 
V.  Gould,  7  N.  Y.  349 ;  Willets  v.  S.  M.  Ins.  Co,,  45  N.  Y. 
45  ;  Sands  v.  Crooke,  46  N.  Y.  564 ;  White  v.  Baxter,  71  N. 
Y.  254 ;  Miller  v.  Mackenzie,  95  N.  Y.  575 ;  Bohm  v.  Gold- 
stein, 53  K  Y.  634 ;  Townsley  v.  SumraU,  2  Pet.  170 ;  Rec- 
tor V.  Teed,  120  N.  Y.  583.)  There  being  an  otherwise  valid 
contract,  fully  performed  by  plaintiff,  with  performance 
accepted  by  defendant,  the  defendant's  two  letters,  with  the 
card  mentioned  and  inclosed  in  the  second,  constitute  a  suf- 
ficient "  note  or  memorandum  in  writing,"  within  the  Statute 
of  Frauds.  {Ballard  v.  Walker,  3  Johns.  Cas.  60 ;  Clason 
v.  Bailey,  14  Johns.  484 ;  M^  Crea  v.  Purmort,  16  Wend. 
460 ;  Justice  v.  Ixmg,  42  N.  Y.  493 ;  Bauhitschek  v. 
Blank,  80  K  Y.  478,  482;  Mason  v.  Decker,  72  N. 
Y.  595,  598 ;  WorraU  v.  Munn,  5  N.  Y.  229,  246 ;  Sieve- 
Wright  V.  Archibald,  L.  R.  [17  Q.  B.]  103,  114;  Pea- 
body  V.  Speyers,  56  N.  Y.  230 ;  TalXmam,  v.  Franklin^ 
14  K  Y.  584;  Peck  v.  Vandemark,  99  K  Y.  29; 
Pinckney  v.  Hagadom,  1  Duer,  89 ;  Barney  v.  Forbes^ 
118  N.  Y.  580,  584;  Beckwith  v.  TaJhot,  95  U.  S.  289; 
Thompson  v.  Menck,  4  Abb.  Ct.  App.  Dec.  400 ;  A.  Co.  v. 
Mayor,  etc.,  55  N.  Y.  4d5 ;  Barry  v.  Coombe,  1  Pet.  640 ; 
Mentz  V.  Newivitter,  122  N.  Y.  491 ;  Bailey  v.  Sweeting,  9 
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C.  B.  [K  S.]  857;  Gibson  v.  HoUand,  L.  E.  [1  C.  P.]  1; 
RdGtier  V.  Friih,  6  Wend.  102, 114 ;  Trevor  v.  Wood,  36  K 
Y.  307 :  Howa/rd  v.  Daly^  61  N.  Y.  362 ;  Beuss  v.  PwMey^ 
4H.  &  a  588;  Dana  v.  Fiedler,  12  N.  Y.  40;  Ryeras  v. 
Wheeler,  22  Wend.  148  ;  Fish  v.  Hubbard,  21  Wend.  652; 
Waring  v.  Ayres,  40  N.  Y.  357 ;  McDonald  v.  LoTigbottom^ 
1 E.  &  E.  977 ;  Shardlow  v.  Cott&rell,  L.  K  [20  Ch.  Div.]  90 ; 
Mead  v.  Parker,  115  Mass.  413.)  Inasmuch  as  both  the  oral 
agreement  and  the  written  memorandum,  by  their  terms, 
make  no  mention  of  any  principal,  and  purport  to  bind  only  a 
defendant  personally,  even  assuming  that  plaintiff  understood 
defendant  to  be  an  agent,  the  mere  fact  of  agency  is  not  com- 
petent to  discharge  the  defendant's  personal  liability.  {Pa/ioe  v. 
Walker,  L.  E.  [5  Ex.]  173  ;  De  Witt  v.  Walton,  9  K  Y.  571 ; 
Pumpelly  v.  Phelps,  40  N.  Y.  59 ;  Moss  v.  Livingston,  4  N. 
T.  208 ;  SchmitUer  v.  Simm,  101  N.  Y.  554,  559  ;  Tam^ner 
V.  Christian,  4  EL  &  Bl.  591 ;  Lennard  v.  Robinson,  5  El.  & 
Bl.  124;  CookeY.  Wilson,  1  C.  B.  [N.  S.]  153 ;  Mills  v.  Hunt, 
20  Wend.  431 ;  iT^wA  v.  Towne,  5  Wall.  689 ;  Orchard  v. 
Binninger,  51  N.  Y.  652 ;  Phelps  v.  Borland,  30  Hun,  362 ; 
Lincoln  v.  Grandell,  21  Wend.  100 ;  A,  C.  Bank  v.  Leonard, 
40  Barb.  119 ;  Chappell  v.  Dunn,  21  Barb.  17 ;  Higgins  v. 
Senior,  8  M.  &  W.  834  ;  Jones  v.  LittUddle,  6  Ad.  ife  El.  486.) 
The  point  that  the  agreement  to  lease  was  on  a  condition  is 
directly  in  conflict  with  the  evidence.  ( Woolsey  v.  Fv/nke, 
121  N.  Y.  87 ;  NichoU  v.  Sands,  131  N.  Y.  19;  Bracco  v. 
Tighe,  75  Hun,  140 ;  McMasters  v.  W.  C.  M.  Ins.  Co.,  25 
Wend.  379 ;  Rogers  v.  T.  L  Co.,  6  Paige,  5S3.)  This  case  is 
one  of  a  virtual  fraud  by  defendant,  wherein  the  plaintiff  has 
overwhelming  equities.  {Maligns  v.  Brotmi,  4  N.  Y.  403 ; 
Freeman  v.  Freeman,  43  N.  Y.  37 ;  Miller  v.  Ball,  64  K 
Y.  286;  Driggs  v.  Dwight,  17  Wend.  71 ;  Dodds  v.  JSTaAetf, 
114  N.  Y.  260.) 

George  L.  Rioes  for  respondent  The  defendant  having 
acted  only  as  agent  was  not  liable  personally.  (Mechem  on 
Agency,  §§  550,  551;  Ogden  v.  Raymond,  22  Conn.  379; 
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Pumjyelly  v.  Phelps,  40  JST.  Y.  59 ;  Be  Witt  v.  Walton,  9  X. 
Y.  571.)  There  was  no  sufficient  contract  in  writing  under 
the  Statute  of  Frauds.  {Justice  v.  Lang,  4Q  X.  Y.  493  ;  52 
N.  Y.  32f3  ;  Benjamin  on  Sales,  §  39.)  The  correspondence 
between  the  parties  did  not  constitute  a  complete  agreement. 
(Wood's  Landl.  &  Ten.  [2d  ed.]  §  186 ;  C.  T.  Co.  v.  Smith, 
47  Hun,  494.) 

Finch,  J.  If  the  conclusion  of  the  Q-eneral  Term  in  this 
case,  that  the  defendant  did  not  bind  himself  personally,  is 
correct,  it  determines  the  result  without  need  of  a  considera- 
tion of  the  question  raised  as  to  the  effect  of  the  Statute  of 
Frauds.  The  action  against  him  was  to  recover  damages  for 
a  breach  of  an  agreement  to  give  plaintiff  an  extended  lease 
of  the  premises  occupied  by  him.  A  former  owner  of  the 
property  had  given  a  lease  which,  by  an  assignment,  had 
passed  to  the  plaintiff,  and  the  property  itself  had  been  con- 
veyed to  the  defendant's  wife.  That  fact  was  well  known  to 
tlie  plaintiff  and  when  he  asked  the  husband  for  a  renewal 
of  his  lease  it  plainly  implied  that  his  contract  was  to  be  with 
the  wife,  as  owner,  and  that  his  negotiations  with  the  husband 
were  steps  to  that  end. 

At  their  conclusion  the  proposed  new  lease  was  drawn 
between  the  wife  as  lessor  and  the  plaintiff  as  lessee,  and  the 
latter  insisted  on  himself  mailing  it  to  her  in  London,  for  the 
purpose  of  its  final  execution. 

These  facts  tend  to  show  that  the  only  contract  contem- 
plated between  tlie  parties  was  one  between  plaintiff  and  the 
wife  of  the  husband,  and  that  the  understood  attitude  of  the 
defendant  was  that  of  her  adviser,  upon  whose  judgment  as 
to  the  terms  of  the  lease  she  was  expected  to  rely.  The 
letter  and  memorandum  of  the  defendant,  read  in  the  light  of 
these  facts,  disclose  no  other  intention  or  purpose  on  his  part, 
and  justify  no  other  interpretation  on  the  part  of  plaintiff. 

He  could  hardly  misunderstand  what  was  explicitly  stated, 
that  the  defendant  was  giving  his  ideas  of  the  lease,  that  is, 
his  judgment  of  the  terms   and  conditions  which  his  wife 
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ought  to  require,  and  which  he  should  advise  her  to  insist 
upon. 

There  is  no  agreement,  either  in  letter  or  memorandum, 
that  the  defendant  will  give  a  lease  or  procure  one  to  be  exe- 
cuted. Conceding,  that  although  known  to  be  the  agent  of 
his  wife  and  acting  in  that  capacity,  he  might  nevertheless 
have  bound  himself  personally,  it  is  quite  apparent  that  he  did 
not  do  so  by  any  language  having  that  meaning,  and  that  all 
he  said  and  wrote  was  in  the  character  of  an  adviser  of  his 
wife,  and  as  an  eflPort  to  agree  upon  terms  which  he  could 
advise  her  to  accept.  There  is  no  sufficient  proof  of  any 
prior  verbal  agreement  which  bound  anybody.  That  fact  is 
entirely  evident  from  the  subsequent  negotiations  in  which, 
for  the  first  time,  the  terms  of  the  new  arrangement  were  dis- 
cussed, and  which  went  upon  the  concession  that  those  terma 
remained  to  be  agreed  upon. 

They  were  agreed  upon  as  between  the  husband  and  the 
plaintiff,  but  were  understood  to  bind  nobody  until  accepted 
by  the  wife,  who  owned  the  property,  and  to  be  evidenced  by 
her  execution  of  the  lease.  Undoubtedly,  both  parties  assumed 
that  the  terms  which  were  satisfactory,  to  the  husband  would 
be  so  to  the  wife  and  lead  her  to  execute  the  lease,  but  he  did 
not  bind  himself  to  give  or  procure  a  lease,  and  both  parties 
understood  that  the  actual  contract  when  made  was  to  be 
between  the  wife  and  the  plaintiff.  All  that  preceded  that 
was  preliminary  and  tentative,  and  understood  to  be  depend- 
ent upon  the  ultimate  assent  of  the  wife,  as  owner  of  the 
land.  That  was  the  view  of  the  General  Term,  and  we  think 
it  correctly  interpreted  the  negotiations  between  the  parties. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Lemon  Thomson,  Respondent,  v.  John  O.  Pook  and  Charles 
C.  Pook,  Appellants. 

Contract — Waiter  op  Time  of  Performance.  A  party  to  a  writ- 
ten contract,  sealed  or  unsealed,  within  or  outside  the  Statute  of  Frauds, 
who  is  entitled  to  demand  the  performance  by  the  other  party  of  some  act 
within  a  specified  time,  and  who  has  consented  orally  to  the  postponement 
•of  the  performance  to  a  time  subsequent  to  that  fixed  by  the  contract, 
where  the  other  party  has  acted  upon  such  consent  and  in  reliance  thereon 
has  permitted  the  contract  time  to  pass  without  performance,  is  estopped 
from  subsequently  recalling  such  consent,  and  waives  his  right  to  treat 
.the  non-performance  within  the  original  time  as  a  breach  of  the  contract. 

Mem.  of  decision  below,  67  Hun,  653. 

(Argued  October  11,  1895;  decided  November  26,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  upon 
an  order  made  February  15,  1893,  which  aflSrmed  a  judgment 
in  favor  of  plaintiff  entered  upon  a  decision  of  the  court  on 
trial  at  Circuit  before  the  court  without  a  jury. 

This  action  was  brought  to  recover  a  balance  claimed  to  be 
due  under  a  contract. 

On  the  1st  of  April,  1885,  the  parties  entered  into  a  con- 
tract in  writing  under  seal  for  the  sale  by  the  plaintiff  to 
the  defendants  of  the  bark  on  the  hemlock  trees  on  tlie 
"Harris"  lot,  owned  by  the  plaintiff,  at  a  specified  price 
per  cord,  to  be  peeled  by  the  defendants,  eight  hundred 
to  a  thousand  cords  in  1885,  and  not  less  than  one  thou- 
sand cords  in  each  year  thereafter.  The  defendants  were  to 
pay  on  the  first  day  of  January  in  each  year  for  the  bark 
peeled  during  the  previous  year.  The  complaint  alleges 
that  in  the  year  1886  the  defendants  peeled  935  cords,  but 
paid  for  it  only  in  part,  and  alleged  that  there  was  still 
due  and  owing  for  the  bark  so  peeled  the  sum  of  $752.82. 
The  answer  denied  certain  of  the  allegations  in  the  complaint, 
and  set  up  as  an  afiirmative  defense  that  in  the  year  1885, 
after  the  making  of  the  written  contract  of  April  1,  1885,  the 
parties  thereto,  by  an  agreement  between  them,  modified  and 
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changed  the  contract  by  limiting  the  amount  of  bark  which 
the  defendants  should  be  required  to  peel  in  the  year  1886 
to  500  cords,  and  alleged  performance  of  the  modified  con- 
tract. The  plaintiff,  on  the  trial,  to  maintain  his  cause  of 
action,  proved  the  written  contract  of  April  1,  1885,  and  also 
proved  and  put  in  evidence,  under  objection,  a  certain  con- 
tract made  by  him  with  one  Wakeley,  dated  August  3,  1885, 
to  cut  and  deliver  all  the  hemlock,  spruce  and  pine  logs  on 
the  Harris  lot  "  in  such  manner  as  to  comply  with  the  agree- 
ment for  peeling  and  selling  the  hemlock  bark  on  said  lot."  lie 
4ilso  gave  proof  that  the  defendants  had  peeled  and  paid  for 
during  1886  only  500  cords  of  bark.  The  plaintiff  having  rested, 
the  defendants  moved  for  a  non-suit  on  several  grounds,  and, 
among  others,  th^t  the  plaintiff  had  failed  to  prove  the  cause 
-of  action  alleged  in  the  complaint.  The  motion  was  denied. 
The  defendants  then  proved  that  their  tannery  where  the  bark 
was  to  be  used  was  burned  in  July,  1885,  and  then  offered  to 
prove  a  conversation  between  their  agent  and  the  plaintiff  in 
November,  1885,  which  proof  was  objected  to  by  the  plaintiff 
on  several  grounds :  (1)  That  its  only  relevancy  would  be  to 
prove  the  agreement  alleged  in  the  answer,  which  was  an 
xigreement  to  extend  the  time  for  peeling  the  bark  and  not  for 
extending  the  time  of  payment ;  (2)  that  a  sealed  contract 
could  not  be  changed  by  an  oral  agreement  made  withoYit  con- 
sideration, before  breach ;  (3)  that  tlie  written  contract  being  y 
for  the  sale  of  an  interest  in  lands  (required  to  be  in  writing)  ^ 
could  not  ]^  added  to  or  varied  by  any  oral  contract. 

Thereupon,  before  the  objection  was  ruled  upon,  the  defend- 
ants offered  to  prove  in  substance  that  in  November  or  Decem- 
ber, 1885,  the  defendants  entered  into  an  oral  contract  with 
the  plaintiff  reducing  the  quantity  of  bark  to  be  cut  and  peeled 
in  each  year  to  500  cords,  conditioned  upon  sucli  change  being 
made  satisfactory  to  Wakeley  and  that  the  defendants  per- 
formed the  condition,  and  on  the  25th  day  of  February,  1886, 
they  entered  into  a  written  contract  with  Wakeley  to  peel  all  ^ 
the  bark  on  the  " Harris''''  lot  for  them  for  a  price  fixed,  five 
hundred  cords  in  the  season  of  1886  and  500  cords  in  each 
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year  thereafter,  or  more,  to  the  extent  of  1,000  cords  a  year 
if  the  defendants  should  so  elect ;  that  on  the  same  day  (Feb- 
ruary 25,  1886)  they  entered  into  a  contract  with  tlie  firm  of 
Shaw  &  Co.  to  sell  to  that  firm  all  the  bark  they  had  agreed 
to  purchase  of  the  plaintiff,  to  be  delivered  only  in  quantities 
of  500  cords  a  year,  and  all  their  rights  under  the  contract 
with  the  plaintiff  of  April  1,  1885,  as  modified  by  the  agree- 
ment of  November  or  December,  1885 ;  that  the  contracts 
made  by  the  defendants  with  Wakeley  and  Shaw  &  Co. 
were  entered  into  by  them  in  consideration  of  the  modified  con- 
tract made  by  them  with  the  plaintiff  in  November  or  Decem- 
ber, 1885,  and  that  they  would  not  have  been  made  except  by 
reason  thereof ;  that  the  defendants  agreed  to  pay  Wakeley  a 
larger  sum  for  peeling  the  bark  than  they  would  otherwise 
have  paid  except  for  his  agreement  to  peel  500  cords 
and  no  more  annually ;  that  in  pursuance  of  the  several 
agreements  the  defendants  peeled  500  cords  in  1886,  and  paid 
therefor  for  the  work  of  peeling  and  the  purchase  price  as 
provided  in  the  several  contracts,  and  have  performed  their 
several  contracts,  and  that  they  fully  performed  the  contract 
of  April  1,  1885,  as  changed  and  modified ;  that  the  plaintiff 
had  knowledge  of  all  the  facts  offered  to  be  proved  as  they 
transpired.  It  was  admitted  in  connection  with  the  offer  that 
the  contracts  made  by  the  defendants  with  Wakeley  and 
Shaw  &  Co.  formed  the  only  consideration  upon  which  the 
oral  contract  of  modification  of  November  or  December, 
1885,  can  rest.  The  plaintiff  objected  to  the  p»oof  offered 
upon  the  same  grounds  upon  which  he  objected  to  the  proof 
of  the  proposed,  conversation,  adding  thereto  the  objection  of 
want  of  consideration  for  the  alleged  modified  agreement. 
The  court  rejected  the  proof  offered,  and  no  further  proof 
being  given  by  either  party,  the  case  was  submitted.  The 
judgment  proceeded  on  the  ground  that  the  defendants  by 
not  peeling  more  than  500  cords  of  bark  in  the  year  1886,  had 
broken  their  contract  and  that  plaintiff  was  entitled  to  recover 
the  purchase  price  thereof,  and  judgment  was  rendered  in 
favor  of  the  plaintiff  for  $757.82,  with  interest. 
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J.  S.  jyAmorecmx  for  appellants.  Parties  may  by  parol 
waive  covenants  in  a  contract  under  seal,  or  the  time  of  per- 
formance may  be  extended  by  parol.  The  enlarged  time  is 
substituted  for  the  time  specified  in  the  original  contract. 
This  is  not  in  conflict  with  the  general  rule  that  a  written  con- 
tract cannot  be  varied  or  modified  by  parol.  {Ilomer  v.  G. 
Ins.  Co.,  67  K  Y.  478,  481 ;  Burt  v.  Saxtan,  1  Hun,  553; 
Jmka  V.  Robertson^  58  N.  Y.  621 ;  Dodge  v.  CrcmdaUj  30  N. 
Y.  294 ;  Schmidt  v.  Cowperthwaity  66  How.  Pr.  477 ;  Roby 
V.  A.  O.  Ins.  Co.,  120  K  Y.  511 ;  McCreery  v.  Day,  119  N. 
Y.  1 ;  Pechner  v.  P.  Ins.  Co.,  65  N.  Y.  207 ;  Newrrum  v. 
NeUis,  97  N.  Y.  285 ;  Cricoid  v.  Harden,  25  N.  Y.  608 ; 
McNeil  Y.  T.  N.  Bank,^&  N.  Y. 325 ;  Conrow  v.  Little,  115 
TS.  Y.  387 ;  Trustees,  etc.,  v.  Smith,  118  K  Y.  634 ;  Blair 
V.  Wait,  69  Jf.  Y.  113  ;  Thompson  v.  Simpson,  128  N.  Y. 
271 ;  In  re  St.  Nicholas  Terrace,  143  IST.  Y.  621 ;  Kenyon  v. 
K.  T.  M.  M.  A.  Ass7i.,  122  N.  Y.  247 ;  Dunn  v.  Steubiiig, 
120  N.  Y.  232 ;  Bishop  v.  A.  I  Co.,  130  K  Y.  488 ;  MesseU 
hach  v.  Norman,  122  N.  Y.  578 ;  Kane  v.  Cortesy,  100  IST.  Y. 
132;  McKenzie  v.  Hai-rison,  120  N.  Y.  260;  Clark  v. 
Dales,  20  Barb.  64 ;  Esmond  v.  Van  Benscoten,  12  Barb.  367 ; 
Sione  V.  Sprig,  20  Barb.  509 ;  Orange  v.  Pahner,  56  Hun, 
481 ;  Vandekar  v.  Reeves,  40  Hun.  430 ;  S.  R.  E.  Co.  v. 
Brennan,  64  Hun,  607 ;  In  re  Cooper,  93  N.  Y.  512 ;  Lovrry 
V.  r<w£;,  3  Barb.  Oh.  413;  Pope  v.  O'ZTar^,  48  N.  Y.  452; 
Zo5<foZ^  V.  Lobdell,  36  N.  Y.  327;  Mead  v.  Parker,  111  N. 
Y.  259 ;  Lattimore  v.  Ilarsen,  14  Johns.  329  ;  Dearhom  v. 
CrM«,  7  Cow.  48.)  There  was  sufficient  consideration  to  sup- 
port the  modified  contract.  {Freeman  v.  Freeman,  43  J^.  Y. 
39 ;  Sands  v.  Crooke,  46  N.  Y.  570 ;  WJiite  v.  ^a.7Ji!^r,  71  N. 
Y.  260 ;  Marie  v.  Garrison,  83  N.  Y.  43  ;  Rector,  etc.,  v. 
TV^rf,  120  N.  Y.  583 ;  Ilarner  v.  Sidicay,  124  N".  Y.  538 ; 
Dunn  V.  Steuhing,  120  N.  Y.  232.)  The  action  cannot  be 
maintained  as  the  complaint  is  framed.  (Southwick  v.  F.  N. 
Bank,  84  N.  Y.  428 ;    Truesdell  v.  x&a/'Z^,  104  N.  Y.  167.) 

Isa^a^  Lawson  for  respondent.  There  was  no  error  in  the 
refusal  of  the  defendants'  motion  for  a  nonsuit.     {Diistan  v. 
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Me  Andrews,  44  N.  Y.  72 ;  Mason  v.  Decker^  72  N.  Y.  595 ; 
57  Hun,  285.)  No  proof  of  any  defense  having  been  given 
upon  the  trial,  the  defendants,  upon  this  appeal,  must  stand 
solely  upon  their  offer  of  proof.  But  the  defendants'  offer 
was  properly  overruled.  The  rule  is  that  if  an  offer  of  proof 
contains  any  matter  not  properly  provable  the  whole  may  be 
rejected.  {Ilosley  v.  Black,  28  N.  Y.  438 ;  Harger  v. 
Edmonds,  4  Barb.  256  ;  Stevens  v.  RKinelamder,  5  Eobt.  285  ; 
F.  N,  Bank  v.  Wood,  71  N.  Y.  405 ;  McKyring  v.  BuU,  16 
N.  Y.  297 ;  MorreU  v.  /.  F,  Ins.  Co.,  33  N.  Y.  443  ;  Beanum 
V.  Lyon,  27  Wkly.  Dig.  168 ;  Daniels  v.  Patterson,  3  N.  Y. 
47;  Keller  v.  N.  Y,  O.  B.  B.  Co.,  24  How.  Pr.  185.)  The 
agreement  which  it  was  sought  to  change  and  modify  by  the 
evidence  offered  was  one  for  the  sale  .  of  an  interest  in  land 
within  the  provision  of  the  Statute  of  Frauds.  (2  R.  S.  [Edra. 
ed.]  139,  §  8 ;  Green  v.  Armstrong,  1  Den.  550 ;  McGregor 
V.  Brown,  10  N.  Y.  114 ;  Blood  v.  Goodrich,  9  Wend.  67 ; 
Hashrouck  v.  Tappan,  15  Johns.  200 ;  Marshall  v.  Lynn,  6 
M.  &  W.  109 ;  Stowell  v.  Robinson,  3  Bingh.  [N.  C]  425  ; 
Hickman  v.  Haynes,  L.  K.  [10  C.  P.]  604 ;  Ladd  v.  King^ 
1  E.  I.  224 ;  1  Chitty  on  Cont.  [11th  ed.]  155  ;  Benjamin  on 
Sales  [ed.  of  1888],  174 ;  Holcomh  v.  Munson,  4  N.  Y.  S.  R. 
255  ;  Proctor  v.  Thompson,  13  Abb.  [N.  C]  343  ;  Swain  v. 
Seamans,  9  Wall.  254;  Emerson  v.  Slater,  22  U.  S.  42 ;  Har- 
vey V.  Graham,  5  Ad.  &  El.  529 ;  Gross  v.  Nugent,  5  Barn. 
&  Aid.  34  ;  Eyers  v.  R.  L  Co.,  L.  E.  [8  Exch.]  315  ;  ShapUy 
V.  Abbott,  42  N.  Y.  447.)  A  contract  under  seal  cannot  be 
changed  or  modified  before  breach  by  an  oral  agreement  with- 
out consideration.  {Eddy  v.  Graves,  23  Wend.  81 ;  Dodge 
V.  CrandaU,  30  N.  Y.  306,  307 ;  McKemie  v.  Harrison,,  120 
N.  Y.  263.)  Tlie  ruling  of  the  court  upon  the  defendants' 
offer  cannot  be  impeached  upon  the  ground  that  the  offer  was 
to  prove  an  estoppel.  An  estoppel  can  only  be  based  upon 
the  assertion  or  admission  by  one  party  of  the  existence  of  a 
fact,  upon  which  assertion  or  admission  the  other  party  relied 
and  acted.  {DezeU  v.  Odell,  3  Hill,  216 ;  Plumb  v.  C.  M. 
Jns.  Co.,  18  N.  Y.  395;  Shapley  v.  AbboU,  42  N.  Y.  447; 
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White  V.  Ashton,  51  N.  Y.  285  ;  Grimoold  v.  Ha/ven,  25  N. 
r.  608 ;  Springstein  v.  Powers,  3  Kobt.  485.)  The  doctrine 
af  waiver  has  no  applicability  to  the  case.  (Shapley  v.  Abbott, 
^2  K  T.  451.) 

Andbews,  Ch.  J.  It  was  assumed  by  both  parties  on  the 
argument  that  under  the  case  of  Green  v.  Armstrong  (1  Den. 
550)  the  contract  of  April  1,  1885,  for  the  sale  .by  the  plaintiff  ^ 
to  the  defendants  of  the  bark  on  the  hemlock  trees  on  the 
"Harris''  lot,  to  be  peeled  by  the  purchaser,  was  a  contract 
for  the  sale  of  an  interest  in  lands  required  by  the  Statute  of  * 
Frauds  to  be  in  writing.  We  shall  determine  the  case  upon 
this  assumption  without  examination  of  its  correctness.  (See 
Nettleton  v.  Sihes,  8  Met,  34.)  The  contract  was  in  fact  in 
writing,  and  its  validity  is  not  questioned.  The  stress  of  the 
argument  at  the  bar  related  to  the  competency  of  the  evidence 
oflfered  by  the  defendants  to  prove  the  oral  modification  of  the 
original  contract,  made  in  the  fall  of  1885,  by  which  the  plain- 
tiff, on  the  request  of  the  defendants,  consented  on  the  con- 
dition that  it  was  made  satisfactory  to  Wakeley,  the  contractor 
with  the  plaintiff  to  do  the  lumberrng  on  the  lot,  to  reduce  the 
amount  of  bark  to  be  peeled  by  the  defendants  during  each 
of  the  years  subsequent  to  1885  to  500  cords  per  year.  The 
plaintiff's  counsel,  in  support  of  his  objection  to  the  com- 
petency of  the  evidence  (which  was  ruled  in  his  favor  by  the 
trial  judge),  relies  upon  the  general  principle  that  a  written 
contract,  falling  within  the  Statute  of  Frauds,  cannot  be  varied 
by  any  subsequent  agreement  of  the  parties  unless  such  new 
agreement  is  also  in  writing.  The  further  objection  that  a 
sealed  contract,  irrespective  of  its  character,  cannot  be  changed 
by  a  subsequent  parol  executory  agreement  under  the  maxim 
quodque  dissolvitur  eodem  ligamine  quo  ligatur^  and  the 
objection  that  the  consent  of  the  plaintiff  to  reduce  the  quan- 
tity of  the  bark  to  be  peeled  in  each  year  was  conditional,  will 
be  referred  to  after  considering  the  objection  founded  upon 
the  Statute  of  Frauds. 

In  disposing  of  this  objection  it  is  important  to  notice  that 
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the  controversy  in  the  present  action  relates  solely  to  the  per- 
formance of  the  contract  of  April  1,  1885,  as  respects  the  year 
1886.  By  tliat  contract  the  defendants  were  to  peel  in  that 
year  not  less  than  1,000  cords.  In  fact  they  peeled  only  500 
cords,  and  tliey  allege  as  an  excuse  for  not  peeling  the  fall 
1,000  cords  in  that  year,  the  oral  agreement  made  in  the  fall 
of  1885.  The  effect  of  the  oral  agreement  if  made  and  valid 
as  a  contract  was  to  change  the  terms  of  the  original  written 
agreement  as  to  the  time  and  manner  of  performance.  It  did 
^f  not  diminish  the  aggregate  amount  of  bark  to  be  peeled  and 
taken  by  the  defendants,  but  it  extended  the  time  within 
which  it  was  to  be  peeled  and  taken  to  double  the  time  fixed 
by  the  original  contract  and  as  a  necessary  incident  extended 
the  right  of  entry  for  the  same  period,  and  meanwhile  during 
Buch  extended  period,  by  natural  growth  of  tlie  trees,  bark 
might  be  brought  within  the  sale,  which  otherwise  would  not 
come  within  the  contract.  If  we  were  now  required  to  decide 
the  question  whether  a  contract  in  writing  within  the  Statute 
of  Frauds  can  be  altered  as  to  the  time  of  performance  by  a 
subsequent  oral  executory  agreement  made  between  the  par- 
ties upon  sufiicienL-fiimfiidaiation,  we  should  find  the  question 
under  the  authorities  involved  in  distressing  perplexity.  It  is 
now  the  settled  doctrine  of  the  English  courts,  contrary  to  the 
earlier  rule  declared  in  Cirff^  v.  Penn  (1  M.  &  S.  21),  that  such 
a  contract  cannot  be  changed  as  to  the  mode  or  time  of  per- 
formance by  an  oral  executory  contract.  (Stead  v.  Dawher^ 
10  Ad.  &  El.  57 ;  Hickman  v.  Haynes,  L.  K.,  10  C.  P.  598.) 
In  many  of  the  states  in  this  country  the  courts  have  adopted 
the  rule  laid  down  by  Lord  Ellenborough,  in  Cuff  v.  Penn 
{8upra\  and  have  held  such  proof  admissible  on  the  distinc- 
tion between  the  contract  which  it  was  said  the  statute  requires 
to  be  in  writing  and  its  performance,  to  which  the  statute  does 
not  apply.  This  is  the  rule  in  Massachusetts,  New  Hamp- 
shire, Maine,  Ohio  and  Pennsylvania,  and,  perhaps,  other 
states.  The  cases  are  referred  to  in  a  note  in  Wood  on 
Frauds  (p.  758).  In  this  state  the  rule  does  not  seem  to  be 
authoritatively  settled.     In  Blood  v.  Goodrich  (9  Wend.  68), 
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Ch.  J.  Savage  expressed  the  opinion  that  the  time  of  per- 
formance of  a  written  contract  for  the  sale  of  land  could  not  be 
enlarged  by  parol,  but  the  case  was  dedided  on  another  ground. 
There  are   dicta  in  this   court  and  some  decisions  in  other 
courts  of  the  state  to  the  contrary.     {Blanchard  v.  Trim^  38 
N.  T.   225;  Flynn  v.   McKeon,  6  Duer,   203;  St(me  v. 
Sprague^  20  Barb.  509.)    But  we  deem  it  unnecessary  tp  deter- 
mine this  important  question  here,  for  the  reason  that,  with- 
out disputing  the  doctrine  contended  for  by  the  learned  coun- 
sel for  tke  piamtitf,  that  tLft  nral  iLfjrrftP.iy^^.n|j  fip^fyht  to  be 
proved  was  lnacimpfii{>lft  to  p}if^Tiyp.  the  teripa  of  the  written 
contract^  it  was  competent  to  establish,  in  connection  with 
other  facts  offered  to  be  shown,  a  waiver  by  the  plaintiff  of 
the  requirements  of  the  original  contract  that  the  defendants 
should  peel  1,000  cords  of  bark  in   1886,  which  had  been 
acted  upon  and  become  executed  by  the  lapse  of  time  before 
the  commencement  of  the  action,  'nve  know  of  no  principle 
of  law  which  will  permit  a  party  to  a  contract,  who  is  entitled 
to  demand  the  performance  by  the  other  party  of  some  act  \^ 
within  a  specilied  time  and  who  has  consented  to  the  post- 
ponement of  the  performance  to  a  time  subsequent  to  that 
fixed  by  the  contract,  and  where  the  other  party  has  acted 
upon  such  consent  and  in  reliance  thereon  has  permitted  the 
contract  time  to  pass  Avithout  performancej-to  subsequently 
recall  such  consent  and  treat  the  non-performance  within  the 
original  time  as  a  breach  of  the  contract.     The  original  con- 
tract is  not  chang^^y  such  waiver,  but  it  stands  as  an  answer 
to  the  other  parly  who  Seeks  to  recover  damages  for  non-per- 
formance induced  by  ai^  unrecalled  consent.     The  party  may, 
in  the  absence  of  a  vfiBid  and  binding  agreement  to  extend  the 
time,  revoke  his  'consent  ^o  far  as  ii'.  hp  nr^ti)een_act<H]  np^ii^ 
but  it  would  be  most  inequitable  to  hold  that  a  default,  justi- 
fied by  the  consent,  happening  during  its  extension,  should 
furnish  a  ground  of  action.     It  makes  no  difference,  as  we 
conceive,  what*  the  character  of  the  original  contract  may  be, 
whether  one  within  or  outside  the  Statute  of  Frauds.     The 
rule  is  w6ll  understood  that  if  there  is  forbearance  at  the 
52 
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request  of  a  party,  the  latter  is  precluded  from  insisting  upoa 
non-performance  at  the  time  originally  fixed  by  the  contract 
R^  a  ground  of  action.  iThe  case  is  not  as  manifest  where  the 
party  who  solicited  the  forbearance  alleges  the  consent  of  the 
other  party  as  an  excuse  for  non-performance^  But  in  such  a 
case,  where  one  party  to  a  contract,  before  the  time  for  perform- 
ance by*  the  other  party  has  arrived,  consents,  upon  his  request, 
to  extend  the  time  of  performance,  he  must  be  presumed  to 
know  that  the  other  party  relies  upon  the  consent,  and  until  he 
gives  notice  of  withdrawal  he  has  no  just  right  to  consider  the 
latter  in  default,  although  meanwhile  the  contract  time  has 
elapsed.  We  think  the  principle  of  equitable  estoppel  applies, 
in  such  case.  (See  Pierrepont  v.  Barnard^  6  N.  Y.  279  ; 
Hoadly  v.  M^Laine^  10  Bing.  482;  Leather  Co.  v.  meron- 
imous^  L.  R.,  10  Q.  B.  140 ;  Longfellow  v.  Moore^  102  111. 
289.)  The  proof  offered  by  the  defendants,  if  it  had  been 
received,  would  have  permitted  the  inference  that  the  omis- 

/sion  of  the  defendants  to  peel  more  than  500  cords  of  bark  in 
the  year  1886  was  owing  to  the  oral  arrangement  unrevoked, 
which,  if  it  did  not  amount  to  an  enforceable  contract,  operated 
nevertheless  to  excuse  the  alleged  breach. 

The  objection  that  a  sealed  contract  can  only  be  changed  by  a 
contract  of  equal  solemnity  according  to  the  principle  of  the  com- 
mon law  to  whicl^^we  have  adverted  (assuming  that  the  principle 
has  any  longer  any  practical  existence,  see  McCreery  v.  Day^  119 
N.  Y.  1),  is  answered  by  what  has  been  said  on  the  subject  of 
waiver  which  applies  equally  to  sealed  and  unsealed  contracts. 
The  objection  that  the  modified  agreement  was  conditional  is 
met  by  the  offer  which  by  fair  construction  included  an  offer 
to  prove  that  the  proposed  limitation  of  the  amount  of  bark 
to  be  peeled  was  made  satisfactory  to  Wakeley.  The  learned 
counsel  for  the  plaintiff  criticizes  the  offer  of  proof  as  indefi- 
nite and  as  not  in  some  respects  conforming  to  the  defense  in 
the  answer.  The  plaintiff  is  not  in  a  position  to  insist  upon 
great  exactness  in  these  respects  in  view  of  the  character  of 
his  own  pleading  and  the  ground  upon  which  the  recovery 
proceeded.     We  think  the  offer  fairly  disclosed  the  substantial 
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matter  of  defense,  and  although  it  treated  the  modified 
agreement  as  a  binding  contract,  the  proof  offered,  though  it 
may  have  been  ineffectual  to  accomplish  that  result,  would 
we  think  upon  the  case  as  disclosed  by  the  record,  if  received, 
have  authorized  the  inference  of  a  waiver  completely  executed. 

The  judgment  should  be  reversed  and  a  new  trial  granted. 

All  concur. 

Judgment  reversed. 


Alfred  Higoins,   Appellant,  v.  Jacob  Grouse,  Kespondent. 

1.  Fraud  —  Statute  op  LiMrrATioNS  —  Code  of  Civil  Procedure, 
§  882,  SuBD.  5.  Where  the  circumstances  are  such  as  to  suggest  to  a 
person  of  ordinary  intelligence  the  prohability  that  he  has  been  defrauded, 
a  duty  of  inquiry  arises,  and  if  he  omits  that  inquiry  when  it  would  have 
developed  the  truth  and  shuts  his  eyes  to  the  facts  which  call  for  investi- 
gation, knowledge  of  the  fraud  will  be  imputed  to  him  and  he  will  be 
held,  for  the  purposes  of  the  provisions  of  the  Statute  of  Limitations 
embodied  in  subdivision  5  of  section  382  of  the  Code  of  Civil  Procedure, 
to  have  actually  known  what  he  might  and  ought  to  have  known. 

2.  Fraud  —  Failure  of  Investment.  The  mere  fact  that  a  venture 
in  which  one  has  been  induced  to  invest  results  disastrously  and  the  invest- 
ment fails  does  not  raise  the  implication  that  the  venture  had  failed  when 
the  investment  was  made;  there  must  be  something  beyond  this  to  raise 
the  duty  of  inquiry  on  the  part  of  the  investor  and  to  Justify  a  suspicion 
of  fraud  in  inducing  him  to  invest. 

Biggins  v.  Grouse  (71  Hun,  615),  reversed. 

(Argued  October  15,  1895;  decided  November  26,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  made  September  12, 
1893,  which  reversed  a  judgment  in  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term  and 
granted  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

T.  K,  Fuller  for  appellant.  The  action  was  properly 
brought  as  an  equity  action.  {Bosley  v.  N.  M,  Co,^  123  N. 
Y.  550.)    The  bar  of  the  Statute  of  Limitations,  in  actions 
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like  the  present,  is  fixed  and  controlled  solely  by  the  statute 
ot  Xew  York  relating  thereto.  (Code  Civ.  Pro.  §  382,  subd. 
5 ;  3  &  4  Will.  chap.  27,  §  26 ;  2  Story's  Eq.  Juris.  [13th 
ed.]  §  1521 ;  Va7ie  v.  Vane,  L.  R.  [8  Ch.]  383 ;  Chetham  v, 
IIoa're,L.  E.  [9  Eq.]  571;  Mayne  v.  Grist/ooldy  3  Sandf. 
463  ;  P.  R,  li.  Co.  v.  Mayo,  67  Maine,  470 ;  65  Maine,  566 ; 
60  Maine,  306  \>FriUchler  v.  Koehler,  83  Ky.  78  ;  Boyd  v. 
Blanhnan,  29  Cal.  19  ;  Parker  v.  Kuhn,  21  Neb.  413 ; 
Booiner  v.  French,  40  Iowa,  601 ;  Mower  Co,  v.  Smithy  22 
Minn.  97 ;  Upton  v.  Trihllcock,  91  U.  S.  55.)  This  case  is 
plainly  within  the  provisions  of  subdivision  5,  section  382  of 
the  Code  of  Civil  Procedure,  and  is  an  equity  action.  {Foote 
V.  Farrlngton,  41  N.  Y.  170 ;  Carr  v.  Thompson,  87  N.  Y. 
160 ;  Bosley  v.  ^T.  M,  Co,,  123  N.  Y.  550 ;  Gallup  y,  Bernd^ 
17  K  Y.  S.  R.  194;  Miller  v.  Wood,  116  N.  Y.  351 ;  KU- 
mer  v.  Smith,  77  N.  Y.  226 ;  Crow  v.  Lewin,  95  N.  Y.  423.) 
The  defendant  is  estopped  from  setting  up  the  bar  of  the 
statute,  and  has  forfeited  his  right  to  do  so  by  concealing  his 
fraud  and  preventing  inquiry  during  the  term  of  the  statute, 
and  even  down  to  tlie  time  when  his  original  fraud  was  acei- 
dently  discovered.  (13  Am.  &  Eng.  Ency.  of  Law,  682,  719, 
728 ;  O'Dell  v.  Bumham,  61  Wis.  562 ;  Ferris  v.  Hender- 
son, 12  Penn.  49  ;  Beatty  v.  Poole,  13  S.  C.  383 ;  Simmons 
V.  Baynard,  30  Fed.  Rep.  532  ;  Bailey  v.  Glover,  21  Wall. 
242,  347-349 ;  Kirly  v.  Z.  S,  R,  li,  Co,,  120  U.  S.  130 ;  Traer 
V.  Clews,  115  U.  S.  528,  538.)  Under  the  wording  of  our 
statute  no  duty  of  diligence  in  discovering  the  fraud  is  imposed 
upon  the  party  who  has  been  defrauded  toward  the  party  who 
defrauded  him ;  and  as  the  plaintiff's  right  of  action  is 
statutory  simply,  the  statute  should  be  construed  as  it  reads, 
providing  it  is  clear  and  explicit  in  its  language.  (Brown  v. 
Post,  1  Hun,  303 ;  Baker  v.  Spencer,  47  N.  Y.  562 ;  Baker 
V.  Lever^  67  N.  Y.  304  ;  2  Pom.  Eq.  Juris.  §  917;  Vane  v. 
Va?ie,  L.  R.  [8  Ch.]  383 ;  liolfe  v.  Gregory,  4  De  G.,  J.  & 
S.  676.) 

Watson  M.  Rogers  for  respondent.     It  was  the  duty  of  the 
General  Term  to  pass  upon  the  facts.     {Finch  v.  Parker,  49 
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K  Y.  1 ;  NoBtrand  v.  Knight,  123  N.  Y.  614 ;  Godfrey  v. 
Moser,  66  N.  Y.  250 ;  P.  I.  Co.  v.  Vesseh,  127  N.  Y.  206 ; 
Ward  V.  Craig,  87  N".  Y.  550.)  There  were  no  fraudulent 
representations.  (Laws  of  1848,  chap.  40,  §§  1,  3,  25,  27 ; 
Shidtz  V.  Hoagland,  85  N.  Y.  464  ;  Bey^heimer  v.  Rindskopf, 
116  X.  Y-.  428-436  ;  Constant  v.  University,  133  N.  Y.  640.) 
It  is  impossible  for  defendant  to  comply  with  the  judgment. 
(Laws  of  1848,  chap!  40,  §  25  ;  123  N.  Y.  550;  Story's  Eq. 
Juris.  §§  33,  74,  691,  794 ;  Amhler  v.  Chateau,  107  U.  S.  586.) 
If  the  plaintiflPs  remedy  be  at  law  the  action  is  barred  by  the 
six  years'  statute.  {Foot  v.  Farrington,  41 N.  Y.  164  ;  Miller 
V.  Wood,  116  N.  Y.  351.)  Assuming  the  action  was  one  cog- 
nizable by  a  court  of  equity,  it  is  still  barred  within  subdivis- 
ion 5,  section  382  of  the  Code  of  Civil  Procedure,  or  subdivis- 
ion 6,  section  91  of  the  Code  of  Procedure.  ( WiUlainson  v. 
Brrywn,  15  N.  Y.  354 ;  Angell  on  Lim.  §§  187,  190  ;  Beach  on 
Mod.  Eq.  §  83 ;  Iliggins  v.  Crouse,  63  Ilun,  134 ;  Leffingwell 
v.  Warren,  2  Black  [U.  S.],  599  ;  Bell  v.  Morrison,  2  Pet. 
360 ;  McCluny  v.  Silliman,  3  Pet.  270 ;  Story's  Conf.  of 
Laws,  §  576.)  The  complaint  should  liave  been  dismissed  on 
the  ground  of  laches.  (Morawetz  on  Corp.  §  630 ;  Powell  v. 
Mwrray,  3  Edw.  Ch.  636 ;  Spoor  v.  Wells,  3  Barb.  Ch.  199  ; 
Story's  Eq.  Juris.  §  529;  Beach  Eq.  Juris.  §  17;  Peters  v. 
Behplaine^  49  N.  Y.  362 ;  Speidd  v.  Henrid,  120  U.  S. 
377.) 

Finch,  J.  This  action  was  brought  to  rescind  a  contract  for 
the  purchase  of  stock  in  an  Oil  company,  to  vest  title  to  such 
stock  in  the  vendor  and  release  the  vendee  from  future  liabil- 
ity as  its  owner,  and  to  recover  damages  for  the  fraud  alleged 
to  have  been  perpetrated  in  the  sale.  The  Special  Term  found 
as  a  fact  the  fraud  charged  in  the  complaint ;  that  the  plain- 
tifi^did  not  discover  it  until  shortly  before  the  commencement 
of  this  action ;  that  he  was  not  negligent  in  failing  to  discover 
it  earlier ;  and  awai"ded  judgment  for  a  rescission  and  for  dam- 
ages. On  appeal  the  General  Term  reversed  the  judgment, 
specifying  in  the  order  that  the  reversal  was  both  upon  the 
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law  and  the  facts.  The  opinion  of  the  court  rendered  upon 
the  first  appeal,  (63  Hun,  134),  and  approved  on  the  second, 
rested  wholly  upon  the  Statute  of  Limitations  as  constituting 
a  defense  to  the  action,  and  the  conclusion  involved  a  difiEerent 
view  both  of  the  facts  and  of  the  law  from  that  adopted  by 
the  trial  court.  In  such  a  case  the  facts  are  open  to  our 
review,  and  to  sustain  the  reversal  we  must  be  satisfied  that 
one  or  more  of  the  findings  of  the  trial  court  are  against  the 
weight  of  evidence  or  that  the  proofs  clearly  preponder- 
ate in  favor  of  a  contrary  result.  {jBamard  v.  G(mtz,  140 
N.  Y.  253.) 

The  question  mainly  discussed  turns,  first,  upon  the  con- 
struction of  section  382,  stibdivision  five,  of  the  Code,  which 
enacts  that  "  where  the  action  is  brought  to  procure  a  judg- 
ment other  than  for  a  sum  of  money,  on  the  ground  of  fraud, 
in  a  case  which,  on  the  31st  day  of  December,  1846,  was  cog- 
nizable by  the  Court  of  Chancery,"  the  action  must  be  begun 
within  six  years  after  the  cause  of  action  accrues,  but  that 
"  the  cause  of  action  in  such  a  case  is  not  deemed  to  have 
accrued  until  the  discovery  by  the  plaintiff  or  the  person  imder 
whom  he  claims  of  the  facts  constituting  the  fraud."  The 
opinion  of  the  General  Term  does  not  dispute  the  finding  of 
the  trial  court  that  the  plaintiff  did  not  actually  discover  the 
fraud  perpetrated  upon  him  until  about  the  time  of  the  com- 
mencement of  the  action,  but  holds  that  he  might  have  dis- 
covered it  earlier  and  ought  to  have  done  so,  and  was  negligent 
for  not  doing  so,  and  thereby  lost  his  right  of  action.  The 
appellant  objects  to  this  ruling,  that  it  interpolates  into  the 
statute  a  condition  not  expressed  or  contained  in  it,  and  utterly 
without  right  or  authority ;  and  that  it  is  an  attempt  by  judicial 
legislation  to  pervert  or  override  the  plain  words  of  the  enact- 
ment. The  learned  counsel  admits  that  some  such  condition  has 
found  its  way  into  the  text  books  and  even  into  judicial  opin- 
ions, but  accounts  for  the  fact  as  the  product  of  a  blind 
following  of  the  English  authorities  without  noting  the  cir- 
cumstance tltat  the  foreign  statute,  unlike  our  own,  contains 
the  added  condition  of  reasonable  diligence.     It  is  argued  fur- 
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ther  that  not  only  is  snch  added  condition  absent  from  onr 
statute,  but  we  are  debarred  from  imposing  it  by  our  own  decis- 
ions tliat  tlie  person  defrauded  owes  no  duty  of  active  diligence 
for  a  discovery  of  the  fraud  to  the  person  who  has  wronged 
him,  (Baker  v.  Lever,  67  N.  Y.  304) ;  and  so,  not  only  the 
absence  from  the  statute  of  the  words  requiring  such  dili- 
gence, but  the  fact  that  no  such  duty  is  due  at  all,  make  the 
condition  imposed  by  the  General  Term  without  authority, 
illogical  and  wholly  unreasonable.    The  argument  thus  framed 
would  be  unanswerable  if  it  exhausted  the  question.     But  it 
seems  to  me  that  it  does  not,  and  fails  to  take  fully  into 
account  the  words  of  the  statute  itself.     Without  effort  to 
change  it,  or  to  interpolate  some  new  clause  or  condition,  there 
still  remains  the  inquiry  in  a  given  case  what  is  meant  by  a     , 
discovery  of  the  facts  constituting  the  fraud.     That  inquiry 
raises,  ordinarily,  a  mixed  question  of  law  and  fact.     Fraud 
lies  in  the  intent  to  deceive,  but  the  mental  emotion  is  inferred 
from  the  facts  which  indicate  it,  and  it  is  with  those  facts  and 
the  inferences  to  which  they  lead  that  the  law  necessarily 
deals.     When,  therefore,  facts  are  known  from  which  the    } 
inference  of  fraud  follows,  there  is  a  discovery  of  the  facts 
constituting  the  fraud  and  within  the  precise  terms  of  the 
statute.     That  the  defrauded  party  did  not  actually  draw  the 
inference,  but  shut  his  eyes  to  it,  does  not  stop  the  running  of     ^ 
the.statute.     He  ought  to  have  known,  and  so  is  presumed  to 
have  known,  the  fraud  perpetrated.     But  a  case  may  arise 
where  he  knows  none  of  the  facts,  where  no  circumstance  has 
occurred  calculated  to  arouse  his  suspicion  or  disturb  his  con- 
fidence or  suggest  the  need  of  inquiry.     In  such  a  case  I 
think  we  are  bound  to  say  that  he  owes  no  duty  of  diligence 
to  discover  a  fraud  which  he  has  no  reason  to  suspect,  and  is 
not  negligent  for  failing  to  enter  upon  an  investigation  which 
no  fact  within  his  knowledge  indicates  to  be  necessary  or  pru- 
dent.   But  still  another  emergency  may  arise.     Let  us  sup- 
pose that  the  injured  party  does  not  know  all  the  facts,  is  not 
aware  of  enough  of  them  to  justify  a  decided   inference  of 
fraud,  but  does  know  sufficient  to  fairly  arouse  suspicion,  to 
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create  a  probability,  to  suggest  the  need  of  an  inquiry.  Can 
a  party  so  situated  omit  all  investigation,  remain  purposely 
blind,  neglect  the  duty  of  inquiry,  when  reasonable  and 
natural  action  would  reveal  the  truth  and  disclose  the  fraud  ? 
I  think  not.  In  such  a  case  it  seems  to  me  that  we  are  bound 
to  impute  to  the  party  the  knowledge  which  he  ought  to  have 
had  and  would  have  had  if  he  had  done  his  duty,  and  say  for 
the  purposes  of  the  Statute  of  Limitations  that  there  was  in 
law  a  discovery  of  the  facts  which  constitute  the  fraud.  Cer- 
tainly there  was  a  discovery  of  some  of  them,  and  the  party 
should  be  charged  with  a  knowledge  of  the  rest  when  he  might 
and  should  have  known  them.  That  is  the  doctrine  laid  down 
in  Angell  on  Limitations  (§  187)  and  seems  to  be  involved  in 
Farnam  v.  Brooks  (9  Pick.  212).  It  accounts  for  and  jus- 
tifies the  ruling  in  Mcvyne  v.  Oriswold  (3  Sandf.  484), 
which  appears  to  have  been  made  and  accepted  without 
serious  dispute.  I  think  the  true  rule  is  that,  where  the  cir- 
cumstances are  such  as  to  suggest  to  a  person  of  ordinary  intel- 
ligence the  probability  that  he  has  been  defrauded,  a  duty  of 
inquiry  arises,  and  if  he  omits  that  inquiry  when  it  would  have 
developed  the  truth,  and  shuts  his  eyes  to  the  facts  which  call 
for  investigation,  knowledge  of  the  fraud  will  be  imputed  to 
him.  He  will  be  held,  for  the  purposes  of  the  Statute  of 
Limitations,  to  have  actually  known  what  he  might  have 
known  and  ought  to  have  known.  The  doctrine  thus  under- 
stood encounters  none  of  the  difficulties  so  ably  presented  in 
the  argument  for  the  appellant. 

The  question  of  fact,  therefore,  becomes  this:  did  any 
facts  come  to  the  plaintilBPs  knowledge  which  fairly  put  him 
on  inquiry  as  to  the  commission  of  a  fraud,  which  in  the  mind 
of  an  ordinary  man  would  have  awakened  suspicion,  and 
which  made  it  the  duty  of  the  plaintiff  to  further  investigate? 
It  is  upon  this  question  that  I  feel  constrained  to  differ  with 
the  General  Term  and  to  hold  that  nothing  in  the  proof  so 
put  the  plaintiff  on  inquiry  respecting  a  probable  fraud  as  to 
enable  us  to  impute  to  him  a  knowledge  of  it  more  than  six 
years  before  the  commencement  of  the  action. 
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The  plaintiff  testified  that  the  defendant,  under  pretense  of 
gratitude  for  a  previous  favor,  induced  the  plaintiflE  to  pur- 
chase the  shares  of  oil  stock  by  a  representation  that  the  com- 
pany had   DOQght  the  Shaffer  farm  in  the  oil  regions ;  tUat 
wells  were  being  pnt  down  with  every  prospect  of  success  ^ 
that  it  was  going  to  be  a  big  thing,  and  that  the  stock  was 
selling  readily  at  par.     This  was  on  November  4th,  1865,  and 
the  plaintiff  gave  his  note  for  the  purchase  which  matured  on 
die  7th  of  February,  1866.     The  plaintiff  narrates  another 
interview  at  that  date,     lie  said  to  the  defendant  that  he  had 
heard  rumors  on  the  street  that  the  prospects  for  getting  oil 
were  not  good,  to  which  the  defendant  replied  that  the  rumors 
were  false ;  that  they  were  putting  down  wells  with  prospects 
of  snccess ;  that  everything  was  all  right  and  just  as  stated. 
The  plaintiff  thereupon  paid  part  of  his  note  and  the  balance 
later  and  took  his  stock.     The  fact  was  then  proved  that 
when  each  representation  was  made  the  value  of  the  f ann  had 
already  been  tested  and  it  had  been  proved  to  be  destitute  of 
oil.    Two  wells  had  been  drilled  to  the  usual  depth  and  were 
wholly  destitute  of  oil,  the  derrick  and  engine  and  drilling 
machinery  had  been  sold  and  removed,  and  the  effort  to  obtain 
oil  abandoned.     The  fraud  charged  consisted  not  in  the  ulti- 
mate failure  of  the  enterprise,  which  might  have  honestly  hap- 
pened, but   in   concealing  the  vital  fact  that  the  land  had 
already  been  tested  and  found   non-producing,  and  in  the 
affirmative  false  representation  that  the  test  was  then  in  pro- 
gress with  every  prospect  of  success.     The  two  facts  of  this 
concealment  and  this  falsehood  at  the  date  of  the  purchase 
were  never  known  or  suspected  by  the  plaintiff  until  in  1889, 
when  Bly,  the  treasurer  of  the  company,  told  him  that  when 
the  certificate  was  issued  he,  Bly,  knew  that  the  thing  had 
"  busted "  and  the  stock  was  worthless.     There  is  no  conflict 
of  evidence  as  to  the  fact  of  the  failure  of  the  wells  and  the 
date  of  that  failure.     It  was  at  least  as  early  as  July  4th, 
1865.    The  conflict  which  does  exist  relates  only  to  the  date 
of  Iliggins'  purchase.    lie  puts  it  at  iN'ovember  4th,  1865,  the 
date  of  his  note,  while  the  defendant  pushes  it  further  back  into 
53 
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late  in  1864  or  early  in  1865,  without  fixing  any  precise  date, 
and  without  any  memoranda  to  refresh  a  recollection  running 
back  twenty  years.  The  finding  of  the  Special  Term  as  to 
the  fact  of  the  fraud  \vas  not  against  the  weight  of  evidence. 
The  cross-examination  of  defendant  showed  a  decided  balance 
of  probability  in  favor  of  the  version  of  the  plaintiff. 

But,  assuming  that,  the  General  Term  still  say  that  facts 
enough  came  to  plaintiff's  knowledge  to  put  upon  him  the 
duty  of  inquiry.  What  was  said  about  it,  and  all  that  was 
said  about  it,  was  this :  '*  The  plaintiff  during  all  this  time 
was  a  business  man  in  Syracuse,  and  the  oflicers  and  corpo- 
rators of  the  company  were  also  there.  The  secretary  and 
treasurer,  Mr.  Bly,  and  the  foreman.  Potter,  were  there.  He 
apparently  at  any  time  could  by  inquiry  have  readily  ascer- 
tained when  the  company  stopped  work.  He,  however,  made 
no  inquiries  on  the  subject  until  May,  1881^.  lie  says  that  be 
-was  satisfied,  in  1871,  that  he  had  lost  his  money.  lie  must 
have  known  that  the  company  prior  to  that  time  had  stopped. 
Xo  dividends  or  assessments  were  made.  Having  made  up 
his  mind,  in  ISJl,  that  the  company  was  a  failure,  he  was  then 
put  npon  inquiry  as  to  whether  his  purchase  was  genuine." 

So  much  of  this  statement  in  the  opinion  as  shows  that  tlie 
plaintiff  could  have  applied  for  information  to  other  otticers 
of  the  company  with  some  possibility  of  discovering  tlie  truth 
is  quite  immaterial  to  the  question,  before  us  until  it  is  first 
made  to  appear  that  the  })laintiff  was  bound  to  inquire  at  all. 
If  he  was,  the  only  facts  known  to  him  which  originated  that 
duty  were  the  absence  of  dividends  and  assessments  and  the 
loss  of  his  money  by  the  collapse  of  the  company,  of  \vhich  he 
became  satisfied  in  1871.  But  the  enterprise  might  fail  with- 
out raising  even  a  suspicion  that  it  had  already  failed  when 
plaintiff  bought  his  stock.  He  took  the  chances  of  a  possible 
failure.  He  knew  that  oil  might  not  be  found,  and  when  no 
dividends  and  no  assessments  came  he  might  very  well  make 
up  his  mind  that  the  investment  was  lost  and  his  money  gone. 
There  wa«^  in  that  no  hint  or  suggestion  of  the  fraud  previ- 
ously perpetrated.     The  facts  were  entirely  consistent  with 
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perfect  honesty  in  the  sale  of  the  stock  by  defendant,  and  car- 
ried no  snggestion  and  furnished  no  indication  tliat  a  falsehood 
had  been  uttered  and  an  actual  failure  concealed  when  the 
stock  was  sold.  Why  should  the  plaintiff  liave  suspected  his 
friend  of  such  a  deception  ?  The  latter  presumably  had  his 
money  in  the  enterprise,  had  taken  the  same  risk,  had  met  the 
same  fate.  The  plaintiff  had  only  reason  to  suppose  that  both 
had  risked  tlieir  capital  upon  a  hopeful  and  encour&ging 
chance  of  profit,  and  both  had  lost  it  without  fault  or  fraud 
on  any  hand  or  in  any  direction.  It  seems  to  me  an 
inevitable  conclusion  that  the  known  fact  of  the  failure 
of  the  enterprise  was  not  calculated  to  give  to  the  plain- 
tiff the  remotest  hint  that  such  failure  had  already  occur- 
red when  he  bought  his  stock,  and  that  instead  of  getting 
as  he  supposed  a  hopeful  business  chance  he  was  saddled 
with  a  loss  already  certain.  A  contrary  theory  would  commit 
us  to  the  rash  doctrine  that  every  investment  which  fails 
implies  that  it  had  already  failed  when  it  was  made,  and  the 
vendor  knew  it.  No  such  inference  is  natural,  and  no  man 
should  be  expected  or  required  to  draw  it.  There  must  be 
something  else  and  more  to  raise  the  duty  of  inquiry  and 
justify  a  suspicion  of  fraud.  There  was  nothing  more  in  this 
case.  The  facts  known  to  the  plaintiff  were  not  the  facts 
which  constituted  the  fraud,  and  suggested  only  that  he  had 
bought  a  fair  and  hopeful  chance  of  large  profit ;  that  in  the 
end  the  chance  had  failed,  and  that  the  investment  was  lost. 
These  facts  gave  no  indication  that  he  had  never  owned  a 
clianee  at  all,  but  had  been  tricked  into  a  purchase  when  fail- 
ure had  come  and  was  known  to  the  vendor.  It  does  not  alter 
the  situation  if  plaintiff  bore  his  loss  silently  and  made  no  inquiry 
into  details.  There  was  no  motive  for  investigation,  for  there 
was  no  basis  for  suspecting  anything  but  honest  misfortune. 
Occasionally,  he  says,  he  did  inquire  of  the  defendant,  who, 
as  president  of  the  company,  was  presumed  to  know  all  that 
had  happened,  and  was  steadily  encouraged  by  assurances  that 
everything  was  right  and  would  come  out  right.  Be  that  as 
it  may,  I  am  nnable  to  see  proof  of  any  fact  brought  to  the 
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knowledge  of  the  plaintiff  at  all  calculated  to  raise  a  suspicion 
of  fraud  in  the  mind  of  a  reasonable  man,  and  so  put  him 
upon  the  need  of  inquiry.  Nothing  had  occurred  to  take  the 
case  out  of  the  rule,  which  applies  where  there  are  no  sus- 
picious or  significant  facts,  that  the  party  defrauded  owes  no 
primary  duty  of  active  vigilance  to  discover  a  merely  possible 
fraud. 

While  it  IS  not  in  all  respects  a  pleasant  duty  to  sustain  a 
claim  so  long  delayed  as  this,  we  must  yet  faithfully  adhere 
to  the  rule  which  the  statute  has  given  us.  A  demand  can- 
not be  regarded  as  stale  when  it  is  enforced  within  the  period 
which  the  law  explicitly  permits. 

Most  of  the  remaining  objections  to  a  recovery  were  suffi- 
ciently answered  in  plaintiff's  favor  by  the  General  Term 
opinion.  .  There  were,  however,  numerous  exceptions  to  the 
admission  and  rejection  of  evidence,  some  of  which  are  now 
pressed  to  sustain  the  reversal.  They  have  all  been  examined 
without  bringing  us  to  the  conclusion  that  they  involve 
reversible  error. 

The  order  of  the  General  Term  should  be  reversed  and  the 
judgment  of  the  Special  Term  affirmed,  with  costs. 

All  concur,  except  Andrews,  Ch.  J.,  not  sitting  and 
Haight,  J.,  not  voting. 

Ordered  accordingly. 


John    Gillies,    Hespondent,    v.    The    Manhattan   Beach 
Improvement  Company  (Limited),  Appellant. 

1.  Pleading — Recovery  —  Variance.  Where  a  cause  is  tried  on 
both  sides  without  regard  to  the  technical  form  of  the  action  as  disclosed 
by  the  complaint,  and  no  question  is  raised  at  the  trial,  or  objection 
made  to  that  course,  the  successful  party  will  be  deemed  to  have  recov- 
ered upon  the  facts  shown  and  not  strictly  upon  his  pleading. 

2.  Complaint  on  Quantum  Meruit  —  Recovery  on  Contract. 
When  a  complaint  presents  a  cause  of  action  upon  a  quantum  meruit,  but 
the  subsequent  pleadings  set  forth  a  contract,  and  the  facts  applicable  to 
either  theory  of  the  case  are  contained  in  the  pleadings  when  read  together, 
and  the  trial  proceeds  as  if  the  plaintiff  had  counted  on  the  contmct  and 
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no  question  is  raised  by  either  party  in  regard  to  the  form  of  the  action,  it 
is  too  late,  after  a  recovery  by  the  plaintiff  upon  the  contract,  for  the 
defendant  to  raise  upon  appeal  the  point  of  a  variance  between  the  com- 
plaint and  the  recovery,  but  such  point  will  be  deemed  to  have  been 
waived. 

8.  CoisTBACT  —  Certipicatb  OP  WoRK  DoNE  —  EVIDENCE.  When  a 
contract  for  work  stipulates  that  the  amount  due  the  contractor  shall  be 
evidenced  by  a  certificate  of  a  civil  engineer,  such  a  certiflciate  is  not 
deprived  of  ita  effect  as  evidence  in  an  action  to  recover  the  amount 
claimed  by  the  contractor,  merely  by  the  fact  that  it  was  made  after  the 
commencement  of  the  action,  when  the  contract  does  not  make  such  a  cer- 
tificate an  indispensable  condition  of  maintaining  any  action. 

4.  Evidence  —  Paper  Made  with  a  View  to  Settlement  of  Con- 
troversy. It  is  too  late  to  object  on  appeal  that  a  paper,  introduced  in 
evidence  by  a  successful  party  as  the  basis  for  the  amount  of  his  recovery, 
was  inadmissible  because  made  with  a  view  to  the  settlement  of  the  con- 
troversy, when  no  such  question  was  raised  at  the  trial,  and,  if  it  had 
been  made  then  the  successful  party  might  have  sustained  that  part  of 
liis  case  by  other  proof. 

Reported  below,  73  Hun,  507. 

(Argued  October  31,  1895;  decided  November  28,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  December  11,  1893,  which  affirmed  a 
judgment  in  favor  of  plaintiff  entered  upon  the  report  of  a 
referee. 

The  complaint  in  this  action  alleged  "  that  plaintiff,  at  the 
request  of  defendant,  and  for  its  benefit,  performed  work, 
labor  and  services  by  himself  and  his  employees,  and  furnished 
materials  of  various  kinds  and  descriptions  in  and  about  the 
work,  for  defendant,  in  the  county  of  Kings,  in  and  about  the 
building  and  construction  of  a  bulkhead  and  dyke,  with  other 
work  incidental  thereto  and  connected  therewith ;  that  the 
work,  labor  and  services  so  rendered  and  the  materials  so  fur- 
nished were  worth  the  sum  of  thirty-eight  thousand  one 
hundred  and  thirty-nine  -^^  dollars  ;  that  no  part  of  said  sura 
bag  been  paid  except  the  sum  of  twelve  thousand  seven 
hundred  and  fourteen  -^  dollars,  and  that  there  is  now  justly 
due  and  owing  to  this  plaintiff  for  and  on  account  of  said 


422  GiLLiKs  V,  Improvement  Co.  [Nov., 


Points  of  counsel.  [Vol.  147. 


work,  labor  and  materials  the  sum  of  twenty-five  thousand 
seven  hundred  and  thirty  -^^^  dollars,  with  interest,"  for  whicli 
sum  plaintiff  demanded  judgment. 

Further  material  facts  are  set  forth  in  the  opinion. 

Alfred  A.  Gardner  for  appellant.  Plaintiff  having  cboaeii 
to  treat  the  contract  as  abrogated,  and  so  pleaded,  cannot 
recover  on  the  contract  upon  the  theory  that  he  had  performed 
it.  {Rometjn  v.  Si^Hes,  108  N.  Y.  652  ;  Heed  v.  McConnell^ 
133  N.  Y.  433.)  If  a  finding  of  fact  be  entirely  unsupported 
by  evidence,  it  raises  a  simple  question  of  law  reviewable  in 
this  court.  {Meachani  v.  Burke^  54  N.  Y.  217.)  There  was  no 
evidence  upon  which  to  base  the  seventh  finding  of  fact  that 
''  the  defendant's  engineer  Clapp  did  make  a  subsequent 
final  estimate,  which  shows  the  amount  due  the  plaintiff  on 
July  9th,  1884,  including  the  amount  due  for  extra  labor  and 
extra  materials,  to  be  $9,149.97.''  (  White  v.  O,  D,  S,  S.  Co.y 
102  K  Y.  mz,) 

Edwin  C,  Low  for  respondent.  The  case  having  been  tried 
upon  the  theory  that  plaintiff,  if  entitled  to  recover  at  all, 
must  recover  under  the  contract,  and  no  objection  having 
been  taken  or  made  to  the  introduction  of  evidence  showing- 
amount  due  plaintiff  under  the  contract,  the  court  must  treat 
the  pleadings  as  amended  so  as  to  conform  same  to  the  proof 
introduced.  There  was  no  motion  to  dismiss  the  complaint 
because  of  failure  of  proof,  and  this  objection  is  waived  unless 
taken  at  the  trial,  and  it  must  be  distinctly  taken.  (1  Blisa 
Oode,  G36;  Belknap  v.  Sealef/,  14  Ts".  Y.  143;  Sherman  v. 
ParfWi,  53  X.  Y.  4S3 ;  Tt/mj  v.  a  W.  (h,,  58  X.  Y.  308; 
ThduJe  V.  Monjan,  7  Ilun,  583 ;  JJoyh  v.  Moran^  7  Abb. 
[X.  C]  258.)  The  referee  was  right  in  his  seventh  finding 
of  fact.  (Jlapp,  the  defendant's  engineer,  did  make  a  final 
estimate  subsequent  to  the  one  of  July  9,  1884,  and  it  shows 
a  balance  due  to  John  Gillies  from  the  defendant  of  $9,149.97. 
(  mite  V.  O.  D.  aS.  S.  Co.,  102  X.  Y.  660;  Marvm  v.  Bich^ 
vwnd,  3  Den.  58 ;  Jones  v.  Sparks,  2  X.  Y.  S.  K.  139.) 


1895.]  Gillies  i\  Improvement  Co.  423 


N.  y.  Rep.]  Opinion  of  the  CJourt,  per  O'Brien,  J. 


O'Brien,  J.  The  plaintiff  recovered  a  sum  which  the 
referee  found  was  the  balance  due  him  upon  a  contract 
between  the  parties,  whereby  the  plaintiff  undertook  to  per- 
form for  the  defendant  certain  work  which  is  specified  therein. 

The  defendant,  in  support  of  the  appeal,  presents  but  two 
questions  as  ground  for  the  reversal  of  the  judgment :  (1) 
That  the  complaint  set  out  a  cause  of  action  upon  a  quantum 
nieruitj  and  the  recovery  was  upon  the  contract,  and  that 
seems  to  be  so.  The  defendant's  answer  alleged  that  the  work 
was  done  under  the  contract,  claimed  that  there  was  a  breach 
of  it  by  the  plaintiff  in  failing  to  perform  in  certain  particu- 
lars, and,  by  way  of  counterclaim,  claimed  damages  for  the 
breach.  To  this  the  plaintiff  replied,  alleging  that  the  con- 
tract was  waived  by  the  parties,  and  denying  any  loss  or  dam- 
age to  the  defendant.  The  facts  applicable  to  either  theory 
of  the  case  were  contained  in  the  pleadings  when  read  together. 
The  trial  proceeded  upon  these  pleadings  precisely  as  if  the 
plaintiff  had  counted  on  the  contract,  and  no  question  was 
raised  by  either  party  in  regard  to  the  form  of  the  action.. 
The  plaintiff  opened  the  case  by  putting  the  written  contract 
in  evidence,  without  any  objection,  and  in  the  same  way  the 
certificate  of  the-  defendant's  engineer,  sliowing  the  balance 
dae  to  the  plaintiff,  which  was  awarded  to  him  by  the  referee, 
was  introduced.  This  certificate  was  one  of  the  stipulations  of 
the  contract,  and  the  evidence  upon  which  the  plaintiff  was  to 
become  entitled  to  payment,  and  it  showed  that  there  was  due* 
the  plaintiff  for  the  work  the  sum  which  he  recovered.  The 
only  exception  that  the  defendant  relies  upon  to  raise  this 
question  is  one  taken  at  the  close  of  the  ])laintifFs  case  to 
the  ruUng  of  the  referee  refusing  to  dismiss  the  complaint  on 
the  ground  that  the  plaintiff  had  not  made  out  a  cause  of  action. 

The  point  that  the  plaintiff  had  failed  to  make  out  the  par- 
ticular cause  of  action  stated  in  tlie  complaint  was  not  raised 
at  all,  nor  was  it  suggested  at  any  stage  of  the  trial.  The 
facts  proved  and  found  warranted  the  judgment,  and  it  is  a 
familiar  rule  that  where  the  cause  is  tried  on  both  sides  with- 
out regard  to  the  technical  form  of  the  action  as  disclosed  by 
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the  complaint,  and  no  question  is  raised  at  the  trial,  or  objec- 
tion made  to  that  course,  the  successful  party  will  be  deemed 
to  have  recovered  upon  the  facts  shown,  and  not  strictly  upon 
his  pleading.     {Belknap  v.  Sealy,  14  N.  Y.  143.) 

The  defendant,  from  the  course  of  the  trial  and  failure  to 
raise  such  a  question  in  some  form,  must  be  deemed  to  liave 
assented  to,  or  at  least  waived,  the  variance,  if  any,  and  it  is 
too  late  to  insist  upon  such  a  point  upon  appeal  to  this  court. 

(2)  The  other  point  is  that  a  material  finding  of  fact  by  the 
referee  is  not  supported  by  evidence.  This,  of  course,  pre- 
sents a  question  of  law. 

Tlie  referee  found  that  the  defendant's  engineer,  after  the 
completion  of  the  work  and  on  July  9,  1884,  made  a  final 
estimate  of  the  work  done  by  the  plaintiff,  which  appeared  to 
be  in  writing,  which  showed  that  there  was  due  to  the  plain- 
tiff $7,884.70,  and  he  further  found,  from  the  testimony  of 
the  engineer  at  the  trial,  that  this  sum  was  in  fact  due  to  the 
plaintiff  on  account  of  the  work  in  question,  at  the  time  the 
estimate  was  made,  namely,  July  9,  1884. 

There  is  no  question  raised  now  against  this  finding,  and 
the  plaintiff  in  fact  recovered  a  sum  much  larger.  There  was 
a  further  finding  that  this  estimate  did  not  include  extra  work 
and  materials  furnished  by  the  plaintiff  in  the  completion  of 
the  work. 

The  next  finding  is  the  one  which  the  defendant's  counsel 
now  ^sails,  and  is  to  the  effect  that  the  defendant's  engineer 
subsequently  made  another  final  estimate  showing  due  to  the 
plaintiff  on  July  9,  1884,  tlie  suni  of  $9,149.97,  including  the 
extra  work  and  materials  referred  to,  and  this  was  the  Bum 
which  the  referee  reported  as  due  to  the  plaintiff  on  account 
of  the  work. 

The  evidence  in  tlie  case  seems  to  support  the  contention 
of  the  learned  counsel  for  the  defendant,  that  the  last  paper 
referred  tp  in  the  finding  was  made  by  the  engineer  after  the 
commencement  of  this  action  and  as  a  basis  for  a  compromise 
between  the  parties.  The  finding  complained  of  is  but  a 
transcript  of  this  paper.     It  is  not,  therefore,  correct  to  say 
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that  the  finding  has  no  evidence  to  sustain  it.  It  has  the 
written  estimate  or  certificate  of  the  defendant's  engineer 
which,  by  the  terms  of  the  contract,  was  given  the  force  of 
proof  on  certain  questions:. 

There  might  have  been,  and  probably  was,  a  question  as  to 
whether  the  paper,  under  the  circumstances,  was  admissible 
in  evidence.     But  it  was  not  objected  to,  and  even  af tqr  all 
the  facts  were  developed  in  regard  to  its  origin  and  purpose 
there  was  no  motion  by  the  defendant  to  strike  it  out.     So 
that  the  defendant  has  no  exception  in  the  case  that  enables  it 
to  raise  any  question  in  regard  to  tlie  admission  of  the  paper. 
{Holmes  V.  Roper^  141  N.  Y.  64;     V,  8,    Vinegar  Co.  v. 
ScU^gely  143  N.  Y.  537.)     The  mere  fact  that  it  was  made 
by  the  engineer  after  the  commencement  of  this  action  would 
not  aflfect  its  character  as  evidence  on  the  trial  under  the 
terms  of  the  contract  since  parties  are  not  obliged  to  have  all 
the  proofs  on  hand  when  the  suit  is  commenced.    It  is  enough 
if  they  have  it  on  hand  at  the  trial.     It  is  true  that  a  contract 
may  be  so  drawn  as  to  make  sucli  a  paper  an  indispensable 
condition  of  maintaining  any  action,  but  it  cannot  be  claimed, 
and  ia  not  claimed,  that  any  such  condition  was  inserted  in 
the  contract  in  question.     Perhaps  the  real  objection  to  the 
paper,  if  any,  was  that  it  was  made  with  a  view  to  a  settle- 
ment of  the  controversy  (102  N.  Y.  660),  but  no  such  ques- 
tion was  raised  at  the  trial,  and  it  might  be  unjust  to  the 
plaintiff  to  permit  such  an  objection  to  prevail  now,  since,  if 
it  had  been  made  at  the  proper  time,  he  might  have  sustained 
that  part  of  his  case  by  other  proof.     We  think,  therefore, 
that  the  question  of  pleading  was  waivc^d  by  the  course  of  the 
trial,  and,  as  to  the  question  of  evidence,  the  defendant  has  no 
exception  in  the  case  sufficient  to  raise  it  on  this  appeal. 
These  are  the  only  points  raised  by  the  learned  counsel  for  the 
defendant  on  his  brief,  and  a  further  examination   of  the 
record  is  unnecessary. 
The  judgment  should  be  affirmed,  with  costs. 
All  concur. 
Judgment  affirmed. 
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147    426|    Chakles  N.  Williams,  Respondent,  v.  Xathanikl  C.  Botw- 
^'^^  '^^^1        TON,  as  County  Clerk  of  the  County  of  Essex,  Appellant. 

1.  Public  Officer  —  Injunction  —  Threatened  Injury.  Where  a 
public  officer,  by  the  order  of  a  superior  authority,  the  regularity  of  which 
it  is  not  his  business  to  investigate  and  which  it  is  his  offlcl&l  duty  to  obey, 
has  been  commanded  to  do  an  illegal  act,  the  fact  that  he  has  not  threat- 
ened to  do  such  act  is  no  bar  to  the  maintenance  of  an  action  restraining 
its  commission. 

2.  Officer  de  Facto.  The  doctrine  that  the  acts  of  one  who  is  not  an 
officer  dejure  may  in  certain  cases  be  upheld  upon  the  ground  that  he  is 
an  officer  de  facto,  does  not  apply  where  his  official  action  luis  been  chal- 
lenged at  the  outset  and  before  any  person  has  been  or  can  be  misled  by 
it,  and  where  no  rights  have  as  yet  accrued  upon  its  faith,  cither  of  a  public 
or  private  character. 

3.  Officer  de  F.\cto  —  Color  of  Office.  To  constitute  an  officer  ds 
facto  there  must  be  either  some  appointment  or  election  which  might  be 
supposed  to  be  valid,  or,  possibly,  such  an  occupation  of  the  office  without 
dispute  and  with  general  acquiescence  as  would  reasonably  lead  to  the 
inference  that  his  authority  existed,  although  not  at  the  time  known. 

4.  Changing  County  Seat  —  Local  Bill  —  Constitution.  A  special 
act  of  the  legislature  (such  as  chap.  148,  Laws  of  1893,  relating  to  Essex 
county),  which  undeitakes  to  validate  an  illegal  and  wholly  unauthorized 
resolution  of  a  board  of  supervisors,  locating  or  changing  a  county  seat, 
is  a  lociil  act;  is  an  attempt  to  do  indirectly  what  cannot,  within  the  pro- 
vision of  the  Constitution  (Art.  8,  §  18),  be  done  directly  by  the  legislature, 
and,  consequently,  is  unconstitutional  and  void. 

Reported  below,  71  Hun,  309. 

(Argued  October  24,  1895;  decided  November26,  1896.) 

Ai'PKAL  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
upon  an  order  made  September  28,  1893,  which  reversed  a 
judgment  in  favor  of  defendant  dismissing  the  complaint  upon 
the  merits  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

This  was  an  action  brought  by  a  taxpayer  and  resident  of 
the  county  of  Essex  for  the  purpose  of  having  certain  pro- 
ceedings of  the  board  of  supervisors  of  that  county  for  the 
removal  of  the  county  seat  declared  illegal  and  void,  and 
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restraining  the  defendant  from  any  official  acts  for  submission 
of  the  question  to  the  electors  as  illegal  official  acts  and  a 
waste  of  public  funds. 

The  board  of  supervisoi's  of  the  county  of  Essex,  consisting 
of  eighteen  members,  in  December,  1892,  by  a  vote  of  ten  to 
eight,  passed  a  resolution  changing  the  site  of  the  county 
buildings. 

The  chairman  of  the  board,  upon  the  ground  that  two  of 
the  members,  one  named  Sullivan  and  the  other  Movnehan, 
had  not  ]>eeu.  elected  supervisors,  decided  that  the  resolution 
was  lost ;  the  decision  of  the  chair  was  overruled  by  the  same 
vote,  and  subsequently  by  the  same  persons  another  resolu- 
tion was  passed  directing  the  former  resolution,  and  notice 
that  the  question  of  such  removal  would  be  submitted  to  the 
electors,  to  be  published. 

After  the  town  election  in  the  town  of  Minerva,  in  March, 
1802,  the  town  canvassing  board  gave  a  certificate  of  election 
to  Sullivan,  although  his  opponent,  Bradley,  had  a  majority 
of  the  votes  cast.  A  mandamus  was  issued  requiring  such  ' 
board  to  issue  a  certificate  of  election  to  the  candidate  having 
the  greatest  number  of  ballots  cast  for  him.  The  order 
directing  the  issue  of  such  mandamus  was,  upon  appeal, 
affirmed  by  the  General  Term,  and  in  June,  1 892,  by  the 
Court  of  Appeals. 

Thereafter  the  town  board  of  canvassers  issued  a  certificate 
of  election  to  Bradley,  who  duly  qualified,  and  by  an  order  of 
the  court  Sullivan  was  directed  to  deliver  the  books  and 
papers  connected  with  the  office  of  supervisor  to  Bradley. 

Thereafter,  notwithstanding  these  facts,  a  connnittee  on 
contested  seats  of  the  board  of  supervisors,  to  which  the  mat- 
ter had  been  referred,  reported  in  favor  of  the  seating  of  Sul- 
livaa,  which  report  was  adopted,  and  he  sat  with  the  board 
and  voted  for  the  resolutions  in  question. 

Thereafter  chapter  148  of  Laws  of  1893  was  passed,  assum- 
ing to  legalize  the  action  of  the  board  of  supervisors  in  the 
premises. 

Further  facts  are  stated  in  the  opinion. 
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Chester  B,  McLaughlin  for  appellant.      To  enable  the 
plaintiff  to  maintain  this  action  under  the  statute  (Chap.  673, 
Laws  of  1887,  as  amended  by  cliap.  301,  Laws  of  1892),  if  an 
action  be  maintained  at  all,  he  must  allege  in  his  complaint, 
and  prove  upon  the  trial,  that  the  defendant  threatens  and 
intends  to  proceed  under  tlie  resolution  and  incur  expense. 
(Laws  of  1893,  chap.  148 ;  Gildersleem  v.  Landon^  73  N".  Y. 
609 ;  Abbott-s  Tr.  Br.  PI.  457 ;    AUyro  v.  Figuera,  60  N.  Y. 
630;  Goodyear  v.  De  La  Yergne^  10  Hun,  537;  Whitney  v. 
Ticonderoga,  53  Hun,  214;  127  N.  Y.  40.)    Conceding  that 
the  defendant  intends  to  prepare  ballots  and  incur  expense, 
as  alleged  in  the  complaint,  plaintiff  failed  to  prove  a  cause  of 
tiction  against  defendant.      {People  v.   Carpenter^  24  N.  Y. 
36 ;    Bennett  v.  Iletherington^  44  Iowa,  142 ;   Baker  v.  Bd, 
Suprs.,  40  Iowa,  226  ;  £van»ville  v.  Citi/  of  Evaneville^  15  Ind. 
395  ;   People  ex  rel  v.  Supra.,  3  Abb.  Ct.  App.  Dec.  560 ; 
Bingham  on  Estoppel  [4th  ed.],  33 ;  6  Am.  &  Eng.  Ency.  of 
Law,  42  ;  Code  Civ.  Pro.  §  926.)     Sullivan  was  at  least  a  ds 
facto  officer,  and  his  acts  were  as  binding  as  though  he  was  a 
dejure  officer.     {Dolati  v.  Mayor,  68  N.  Y.  274 ;   People  v. 
Ilopaon,  1  Den.  574  ;   Wilcox  v.  Smith,  5  Wend.  231 ;  Peter- 
silea  V.  Stone,  119  Mass.  465 ;  Peoph  v,  I^etrea,  92  N.  Y. 
128 ;  Morrison  v.  Sayre,  40  Hun,  465 ;  Board  qf  Attditors 
V.  Benoit,  20  Mich.  181;   Aud,-Gen.  v.  Menonimee  Co.,  89 
Mich.  552 ;   People  ex  rel,    v.  Trustee,  et>c,,  28  N.  Y.   S.  R. 
397  ;  Barrett  v.  Sa7jer,  34  X.  Y.  S.  K.  325 ;  Colton  v.  Beards- 
ley,  38  Barb.  29  ;  Weeks  v.  Ellis,  2  Barb.  320 ;  Peed  v.  City 
of  Buffalo,  4  Abb.  Ct.  App.  Dec.  22  ;  Penal  Code,  §§  42,43; 
55  Penn.  St.  468 ;  32  X.  J.  Eq.  236 ;    Curtis  v.  Barton^  139 
N.  Y.  512 ;    Ping  v.    Grout,  7  Wend.  341 ;  40  Hun,  465.) 
Knowledge  on  the  part  of  the  chairman  of  the  board  of  super- 
visors, or  of  the  entire  board,  that  Sullivan  was  not  entitled  to 
his  seat  is  immaterial.     {Petersilea  v.  Stone,  119  Mass.  465.) 
Ohapter    148    of    the    Laws  of     1893    legalized    the    pro- 
ceedings of    the    board    in    reference    to   the    removal    of 
the  county   seat,   and    removed  all  objection  to  the    status 
of    any   member    of    the    board.      (Endlich    Interp.    Stat 
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§  291 ;  3  Am.  &  Eng.  Ency.  of  Law,  760 ;  Rogers  v.  Roches- 
tePy  21  Hun,  44 ;    Guest  v.   Citi/  of  Brooklyn^  8  Hun,  97 ; 
Tifft  V.  City  of  Buffalo,  83  N.  Y.  204 ;  People  ex  rd.  v. 
McDonald,  69  N.  Y.  362 ;  W,  L  B.  Co.  v.  Tmon  of  Attica, 
119  N.  Y.  204;  Chicago,  etc.,  v.  Langdale,  etc,  56  Wis.  614 ; 
Caiha/rt  v.  Comstoch,  56  Wis.  590 ;  State  v.  Burton,  27  Pac. 
Rep.  141 ;  In  re  Clinton  Bridge,  10  Wall.  454 ;  Sweet  v.  City 
of  Syracuse,  129  N.  Y.  316.)     The  question  whether  Sullivan 
was  a  de  jure  supervisor  could  not  be  tried  and  determined 
in  this  action.     {Johnston  v.   Gar  side,  47  N.  Y.  S.  R.  526 ; 
Sheehan^s  Case,  23  Am.  Kep.  374.)     The  action  of  the  board 
in  passing  the  resolution  in  question  was  a  judicial  act  and 
cannot  be  inquired  into  in  this  collateral  action.     Its  determi- 
nation and  decision  can  only  be  revie\yed  by  a  direct  proceed- 
ing brought  for  that  purpose.     {Bak£r  v.  Bd.  Suprs,,  40  Iowa, 
226;  People  v.  Suprs,,  35  Barb.  413;  In  re  Cooper,  22  N". 
Y.  86;  Vanderlteyden  y.  Young,  11  Johns.  151;  Peoples. 
L.LR.  R.  Co.,  58  Hun,  -^42;  Sweet  v.  Hulbert,  51  Barb. 
312 ;  Code  Civ.  Pro.   §  282 ;  Bennett  v.  Iletherington,  41 
Iowa,  142 ;    Henck   v.   Carpenter,    54   Iowa,  40 ;  Jermaine 
y.  Waggoner,   1  Hill,   279;    Evansville  v.   City  of  Evans- 
viUe,  37   lowa^   78;   People  v.    Carpenter,   24  N.  Y.   86.) 
If  the  action  of  the  board  was  judicial,  the  provisions  of  sec- 
tion 17  of  County  Law  as  to  title,  etc.,  do  not  apply ;  and,  if 
legislative,  the  statute  is  directory,  and  the  resolution  valid. 
{People  ex  rel,   v.    Gallup,  12  Abb.    [K.  C]    64 ;   Endlich 
Interp.    Stat.    §§    434,    437,    536;    Santa    Clara    Co.    v. 
&  P.   R.   R.  Co.,  m  Cal.  642;  Potter's  Dwarris  on  Stat. 
22 ;   People   v.    Cook,    14    Barb.    290 ;    Justice    v.  House, 
20  Ga.  328 ;  State  v.    Click,  2    Ala.  26 ;  Lackawanna  Co. 
V.  Little  Wolf,    38  Wis.    152 ;    Wiggino    v.   New    York,   9 
Paige  Ch.  16;    Cape    Girardeau    v.    Riley,    52   Mo.  424; 
Swann  v.   Buck,   40  Miss.    268;    McPherson  v.  Leonard,, 
29  Md.  377.)     In  any  view  the  order  and  judgment  of  the 
General  Term  must  be  reversed  for  tlie  reason  that  it  had  no 
power  to  direct  a  final  judgment  in  the  action.     {Purchase  v. 
Matteson,  25  N.  Y.  211 ;  GxiemseyY.  Miller,  80  N.  Y.  181 ; 
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Arthur  V.  Griswold^  55  N.  Y.  400 ;  Ttuyinas  v.  Ins,  Co,^  90 
N.  Y.  250 ;  Ehrichs  v.  l)e  Mill,  75  N.  Y.  370;  Goodwin  v. 
ConUin,^^  N.  Y.  21.) 

Richard  L,  Hand  for  resix)ndeiit.  This  appeal  presents 
nothing  but  an  abstract  legal  question  wliich  the  court  will 
not  entertain.  (Laws  of  1892,  chap.  686,  §§  82,  33;  In  re 
MfjLJin'ing,  139  X.  Y.  46;  People  ex  rel,  v.  Cmn,  Coun- 
cil^ 82  N.  Y.  575.)  The  attempted  action  of  the  board 
of  supervisors  in  relation  to  tlie  site  of  the  county  seat  of 
Essex  county  was  with  wit  jurisdiction,  illegal  and  void. 
{Schneider  v.  Lehman,  h'i  Hun,  561,  562;  People  ex  rel. 
V.  Suprs,,  63  How.  Pr.  411 ;  99  X.  Y.  526 ;  Laws  of  1892, 
chap.  686,  §§  17,  31,  ^2,  73,  230;  In  re  Board  of  Street 
Opening,  62  Hun,  499  ;  133  X.  Y.  329  ;  Penal  Code,  §§  42, 
43,  56 ;  R.,  etc.,  R.  R.  Co,  v.  O.  Nat,  lik,  60  Barb.  235  ; 
ICuiff  V,  Corp.  of  Bedford  Level,  6  East,  35ti ;  In  re 
SulUvan,  21  X.  Y.  Supp.  167 ;  People  ex  rd,  v.  Albertson^ 
55  N.  Y.  50;  PeopU  ex  rel,  v.  Com.  Council,  77  X.  Y. 
503;  Nichols  v.  McLean,  101  N.  Y.  526;  People  ex  rel.  v. 
Bd,  Suprs,,  69  Hun,  406  ;  Cronin  v.  Oundy,  16  Hun,  520 ; 
People  ex  rel,  v.  Peahody,  6  Abb.  Pr.  228,  236 ;  Laws  of 
1890,  chap.  569,  §§  13,  64,  65 ;  Laws  of  1892,  chap.  658  ; 
PeopU  V.  Carter,  29  Barb.  208 ;  Beehe  v.  Bd,  Suprs.,  64  Hun, 
377 ;  Barto  v.  Ilimrod,  8  X.  Y.  483  ;  In  re  Municipal  Suff- 
rage to  Women,  161  Mass.  586.)  The  act  of  March  17,  1893 
(Chap.  148),  does  not  aid  the  appellant.  (Const.  N.  Y.  art. 
3,  §§  18,  22 ;  Pe^pU  v.  O'Brien,  38  N.  Y.  193 ;  Kerrigan  v. 
Force,  68  N.  Y.  381 ;  PeopU  v.  Hoffman,  60  How.  Pr.  324  ; 
Cooley's  Const.  Lim.  239  ;  PeopU  v.  AlUn,  42  N.  Y.  404 ; 
People  ex  rel,  v.  Alhert^on,  55  X.  Y.  50 ;  In  re  N,  Y,  iSb  X. 
/.  Bridge  Co,,  54  Hun,  400 ;  Astor  v.  R,  R,  Co.,  113  N.  Y. 
93, 113 ;  Famham  v.  Benedict,  107  N.  Y.  159, 177  ;  People  v. 
Bull,  46  N.  Y.  57  ;  PeopU  ex  rel.  v.  Ilofmwn,  60  How.  Pr. 
324.)  This  action  lies  for  the  relief  sought,  and  is  well 
brought.  (Laws  of  1892,  chap.  301,  §  1 ;  Code  Civ.  Pro, 
§  1925 ;  Beehe  v.  Svprs,,  64  Hun,  377 ;  Ayres  v.  Lawrence^ 
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59  X.  Y.  192;  Peck  v.  Belknap,  130  K  Y.  394;  Laws  of 
1892,  chap.  680,  §§  83,  84,  86 ;  Kinff  v.  Barnes,  109  N.  Y. 
367;  Bracken  v.  Griswold,  128  N.  Y.  644;  Van  Slooten  v. 
meeUr,  21  N.  Y.  Siipp.  329.) 

Fi^CH,  J.  The  appellant  contests  the  right  of  the  plaintiff 
to  maintain  this  action  at  all,  because  there  is  no  evidence  that 
the  clerk  had  threatened  to  snbmit  the  question  of  removing 
the  county  seat  to  tlie  electors.  It  needed  no  tlireat  to  estab- 
lish tlie  danger  apprehended.  The  clerk,  as  a  public  oflScer, 
was  required  by  law  to  make  the  submission  upon  the  direc- 
tion of  the  board  of  supervisors.  That  direction  had  been 
given.  It  was  his  official  duty  to  obey  it,  and  the  presumption 
is  that  he  was  about  to  do  so,  and  would  do  so  unless  restrained 
by  the  order  of-  the  court.  The  case  was  not  one  of  a  mere 
apprehension  of  some  possible  act,  but  of  the  performance  of 
an  official  duty  already  commanded  by  an  apparently  compe- 
tent authority,  the  regularity  of  which  it  was  not  his  business 
to  investigate.  The  act  was  much  more  certain  to  be  done 
than  one  merely  threatened  by  a  person  nnder  no  ol)ligation 
at  all.  We  must,  therefore,  consider  the  other  questions  raised 
by  the  appeal. 

The  resolution  of  the  board  of  supeAisors  ordering  a 
removal  of  the  county  seat,-  subject  to  a  vote  of  the  electors, 
<lepended  for  its  validity  upon  the  vote  of  Sullivan  as  super- 
visor of  the  town  of  Minerva,  and  so  as  a  lawful  member  of 
the  board.  That  he  was  not  such  supervisor  had  been 
adjudged  before  he  took  his  seat.  The  court  had  ordered  a 
re-canvass  of  the  votes  cast,  without  rejecting  certain  paster 
ballots,  and,  as  a  result,  Bradley  was  found  to  have  been 
elected,  and  the  proper  certificate  was  given  to  him.  Never- 
theless, the  board  denied  Bradley's  right  and  seated  Sullivan, 
assigning  as  authority  for  the  decision  the  action  of  the  state 
board  of  canvassers  in  the  contest  of  Osborn  against 
Dean  in  Dutchess  county,  which  was  a  contempt  of 
<»urt  and  punished  as  such.  Thereafter  the  seating  of 
Sullivan  was  brought  before  the  Supreme  Court  by  a  writ 
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of  certiorari,  and  the  action  of  the  board  in  that  respect 
reversed  and  annulled.  There  is  no  doubt  that  Bradley- 
was  the  duly  elected  supervisor  and  Sullivan  an  intruder  and 
usurper,  and  that  the  action  of  the  board  in  assuming  to  seat 
him  was  utterly  indefensible.  lie  had  no  right  to  vote  and 
the  resolution  was  never  passed  by  the  required  majority.  So 
much  is  not  seriously  questioned,  but  the  appellant  insists  that 
while  Sullivan  was  not  supervisor  dejure  he  was  such  d^facto^ 
and  so  his  vote  is  to  be  sanctioned  and  the  resolution  upheld. 
I  do  not  think  that  the  doctrine  invoked  has  any  just  applica- 
tion to  a  case  like  the  present.  It  applies  for  the  protection 
of  third  persons  or  the  public,  who  have  acquired  rights  upon 
the  faith  of  an  appearance  of  authority  and  who  will  be 
harmed  by  the  actual  truth.  It  does  not  apply  where  the 
official  action  is  challenged  at  the  outset  and  before  any  person 
has  been  or  can  be  misled  by  it,  and  where  no  rights  have,  as 
yet,  accrued  upon  its  faith,  either  of  a  public  or  private  char- 
acter. Here  the  act  of  the  officer  had  but  one  immediate 
effect,  which  was  to  set  in  motion  another  public  officer.  The 
resolution  of  the  board  did  not  change  the  county  seat.  Eela- 
tively  to  that  result  it  was  inchoate,  incomplete,  one  step 
toward  a  purpose  not  yet  accomplished,  and  before  the  end 
was  reached  and  fhe  intended  act  completed,  the  court  inter- 
fered and  prevented  further  progress.  No  private  individual 
had  acquired  any  right  upon  the  faith  of  the  resolution,  and 
before  the  public  had  or  could  acquire  any,  the  validity  of  the 
action  was  challenged,  and  the  very  office  of  the  injunction 
was  to  stop  the  incomplete  and  inchoate  act  so  as  to  prevent 
either  individuals  or  the  public  from  being  in  any  manner 
affected  by  it.  But  if  the  doctrine  had  any  proper  application 
it  is  still  true  that  Sullivan  was  not  a  de  facto  officer,  because, 
when  he  cast  his  vote,  he  had  no  color  of  title  and  was  a 
mere  usurper  and  intruder.  An  existing  appearance  of  right 
which  may  mislead,  is  the  essential  ground  of  the  doctrine, 
for  otherwise  there  is  no  excuse  for  the  party  deceived  and 
no  basis  for  a  demand  of  protection.  There  must  either  be 
some  appointment  or  election  which  might  be  supposed  to  be 
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TaKd,  or,  possibly,  such  an  occupation  of  the  office  without 
dispute  and  with  general  acquiescence  as  would  reasonably 
lead  to  the  inference  that  such  authority  existed  although  not 
at  the  tune  known.  Here,  however,  all  color  of  title  in 
Sullivan  was  lost  by  the  adjudication  of  the  court  compelling 
a  re-canvass,  and  its  further  explicit  order  requiring  him  to 
surrender  the  papers  of  the  office.  His  color  of  title  was 
wholly  destroyed  by  a  public  judicial  decision,  and  he  became 
a  mere  usurper  and  intruder  whose  act  was  challenged  at  the 
moment  it  was  done. 

The  more  difficult  question,  however,  is  as  to  the  effect  of 
the  validating  act  of  the  legislature  which  provided  that  the 
proceedings  of  the  board  relating  to  the  change  of  the  county 
seat  should  have  the  same  force  and  effect  as  if  all  the  persons 
sitting  as  members  had  been  duly  elected  and  qualified.  There 
was  no  effort  to  make  Sullivan  a  lawful  supervisor.  That  the 
legislature  could  not  have  done.  There  was  no  attempt  to 
make  his  vote  a  legal  vote.  That,  also,  was  beyond  the  legis- 
lative power.  But  the  effort  was  to  make  the  thing  done  as 
valid  as  if  Sullivan  had  been  lawfully  elected,  and  as  if  his 
vote  had  been  entirely  legal.  In  other  words,  the  legislature 
itself  passed  the  resolution,  for  that  had  nothing  else  to  stand 
upon.  The  board  did  not  pass  it,  for  a  majority  of  the  super- 
visors rejected  it,  and  it  stands,  if  it  stands  at  all,  solely  upon 
the  fiat  of  the  legislative  will.  But  the  Constitution  forbids  the 
passing  of  a  local  law  in  cases,  among  others,  of  "  locating  or 
changing  county  seats."  Can  ten  or  twenty  men,  not  super- 
visors, having  no  color  of  authority,  and  being  mere  usurpers, 
call  themselves  a  county  board,  pass  a  resolution  to  change  the 
county  seat,  and  then  have  their  act  validated  by  a  special  and 
local  law  covering  that  case  alone  ?  It  seems  to  me  that  the  val- 
idating act  would  be  one  in  a  case  of  changing  a  county  seat,  that 
it  would  amount  exactly  to  such  a  change  by  legislative  enact- 
ment, subject  to  the  vote  of  the  people,  and,  in  the  case  sup- 
posed, the  legislature  would  be  enabled  to  defeat  wholly  the 
constitutional  provision  by  the  indirect  method  of  a  defective 
reeolation  and  then  of  a  validating  act.  It  would  do  indirectly 
55 
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what  it  could  not  do  directly,  and  avoid  the  constitutional  pro- 
vision in  form  while  violating  it  in  fact.  Here  there  was 
something  more  than  a  defect  or  an  irregularity.  There  was 
an  utter  want  of  authority  for  the  resolution.  It  never  was 
in  fact  passed.  It  became  one,  if  at  all,  by  pure  force  of  the 
legislative  will,  and  in  substantial  effect  it  may  be  said  that  the 
supervisors  never  passed  the  resolution,  but  the  legislature 
did.  They  might  have  done  it  by  some  general  law.  They 
could  not  do  it  by  one  which  touched  the  qounty  of  Essex 
alone  and  a  single  pretended  act  of  its  board  of  supervisors. 

I  think  the  General  Term  were  right,  and  the  judgment 
should  be  affirmed,  with  costs. 

All  concur,  except  Andrews,  Ch.  J.,  who  dissents  on  the 
question  of  validation. 

Judgment  affirmed. 

Philip    Schuyler,  Kespondent,   v.  Ernest   Curtis   et   al., 
Alice  Donlevy  et  al..  Appellants. 

1.  Injunction — Statue  in  Honor  of  Woman.  Persons  attempting 
to  erect  a  statue  or  bust  of  a  woman  who  is  no  longer  living,  if  their 
motive  is  to  do  honor  to  her  and  if  the  work  is  to  be  done  in  an  appro- 
priate manner,  cannot  be  restrained  by  her  surviving  relatives  from  carry- 
ing out  such  purpose  merely  because  they  had  not  the  honor  of  her 
personal  acquaintance  or  friendship  while  she  was  living,  or  at  most  had 
merely  been  associated  with  her  in  philanthropic  enterprises. 

2.  Right  of  Privacy  —  Expiration  on  Death  of  Person.  The 
individual  right  of  privacy  which  any  person  has  during  life  dies  with  the 
person,  and  any  right  of  privacy  which  survives  is  a  right  pertaining  to 
the  living  only. 

3.  Relatives  — Protection  of  Memory  of  Deceased.  Any  privilege 
of  surviving  relatives  of  a  deceased  person  to  protect  his  memoiy  exists 
for  the  benefit  of  the  living  to  protect  their  feelings  and  to  prevent  a  vio- 
lation of  their  own  rights  in  the  character  and  memory  of  the  deceased. 

4.  Injured  Feelings.  The  mere  fact  that  a  person's  feelings  may  be 
injured  by  the  erection  of  a  statue  to  a  deceased  relative  is  not  ground  for 
an  injunction  against  its  erection  unless  there  is  reasonable  and  plausible 
ground  for  the  existence  of  this  ment^il  distress  and  injury.  It  must  not 
be  the  creation  of  mere  caprice,  nor  of  pure  fancy,  nor  the  result  of  a 
supersensitive  and  morbid  mental  organization  dwelling  with  undue 
emphasis  upon  the  exclusive  and  sacred  character  of  this  right  of  privacy. 
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5.  CoN8£NT  OP  DfiscBNDAKTs.  The  coDsent  of  the  descendants  of  a 
deceased  person  is  not  necessary  to  authorize  the  erection  of  a  statue  of 
such  person  so  long  as  the  purpose  is  to  do  honor  to  the  memory  of  the 
deceased,  and  is  to  ba  carried  out  in  an  appropriate  and  orderly  manner  by 
reputable  individuals  and  for  worthy  cuds 

6.  Mis-statement  in  CiRCJLAn  —  Undce  Credit  to  Deceased  — 
Intent.  A  mis*statement  in  a  circular  issued  by  an  association  engaged  in 
erecting  a  statue  or  bust  of  a  deceased  woman,  by  which  she  is  said  to 
have  been  the  founder  of  the  Mount  Vernon  Association,  formed  to  secure 
the  preservation  of  the  home  of  Washington,  while  in  fact  she  was  only 
a  vice-regent  from  her  state,  is  not  ground  for  an  injunction  against  the 
erection  of  the  statue,  especially  when  there  is  nothing  to  show  that  the 
mis-statement  was  intentional  or  that  it  would  not  be  corrected  when 
attention  was  called  to  it. 

7.  Feelings  op  Person  ip  Living  —  Right  op  Relatives.  What  the 
feelings  of  a  woman  to  whose  honor  a  statue  or  bust  is  to  be  erected  would 
be  if  it  were  during  her  life,  is  not  a  matter  for  consideration  in  decid- 
ing as  to  the  right  of  her  relatives  after  her  death  to  prevent  such  an 
erection  to  her  honor. 

8.  Juxtaposition  op  Statue  op  Another.  Placing  the  statue  of  a 
woman,  now  deceased,  as  a  representative  of  women  philanthropists,  for 
exhibition  by  an  association  of  women,  in  the  same  room  of  a  building  on 
the  Chicago  Exposition  grounds  with  that  of  a  representative  of  women 
reformers,  does  not  tend  to  show  that  the  former  believed  in  or  sympa- 
thized with  the  movement  for  •*  women's  rights,"  of  which  the  latter  is  an 
advocate,  and  does  not  give  the  surviving  relatives  of  the  former  any 
ground  for  an  injunction  against  the  erection  of  such  statue. 

9.  Ideal  Status.  Making  an  ideal  statue,  which  is  not  intended  as  a 
likeness,  for  exhibition  as  the  statue  of  a  deceased  woman  who  is  chosen 
as  the  representative  of  a  class  of  women  philanthropists,  is  not  a  fraud 
upon  the  public  for  which  her  surviving  relatives  can  have  an  injunction 
against  its  exhibition. 

Mem.  of  decision  below,  70  Hun,  598. 

(Argued  October  22,  1895;  decided  November  26,  1895.) 

'  Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  June  22,  1893,  which  affirmed  a  judgment  in 
favor  of  plaintiff  granting  a  perpetual  injunction  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

The  plaintiff  brought  this  action  against  the  defendants  to 
restrain  them  from  making  a  statue  or  bust  of  the  late  Mrs. 
Mary  M.  Hamilton  Schuyler  in  any  form,  and  from  causing 
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the  same  to  be  made  or  exhibited;  also  from  receiving  or 
soliciting  subscriptions  for  the  purpose  of  defraying  the  cost 
and  expenses  of  making  such  bust  or  procuring  it  to  be  made, 
and  also  to  restrain  them  from  making  use  of  the  name  of 
Mrs.  Mary  M.  Hamilton  Schuyler  or  circulating  any  descrip- 
tion of  her  in  any  way  in  connection  witli  the -"Woman's 
Memorial  Fund  Association  "  mentioned  in  the  record.  The 
findings  of  the  court  upon  the  trial  of  the  action  state  what 
is  material  as  to  the  facts  upon  which  the  action  is  based, 
while  the  conclusions  of  law  show  the  theory  upon  which 
relief  has  been  granted. 

The  court  has  found  among  other  facts  the  following :  The 
plaintiff  is  the  only  son  of  George  L.  Schuyler,  late  of  the 
city  of  New  York,  and  of  Eliza  Hamilton  Schuyler,  his  wife, 
who  was  a  daughter  of  the  late  James  A.  Hamilton  and 
granddaughter  of  Major-General  Alexander  Hamilton.  Mrs. 
Schuyler  died  in  the  year  1863,  and  plaintiff's  father  for  his 
second  wife  married  Mary  Morris  Hamilton,  a  younger  sister 
of  his  first  wife.  The  second  Mrs.  Schuyler  died  in  May, 
1877,  leaving  no  children.  Her  husband  died  in  July,  1890, 
and  her  only  brother  died  in  December,  1889.  The  only- 
immediate  relatives,  now  living,  of  the  second  Mrs.  Schuyler 
are  certain  nephews  and  nieces,  an  uncle  and  an  aunt,  all  of 
whom  approve  of  the  commencement  and  maintenance  of 
this  action.  The  defendants  other  than  Hartley  are  members 
of  a  voluntary  and  unincorporated  association  in  New  York 
\  city  named  "  The  "Woman's  Memorial  Fund,"  and  its  avowed 
i  object  was  the  completion  of  two  sculptures  to  honor  "  Woman 
I  as  the  Philanthropist "  and  "  Woman  as  the  Reformer,"  to 
^  be  placed  on  exhibition  at  the  Columbian  Exposition  of  1893. 
This  association  in  May,  1891,  publicly  announced  tliat  "  as 
the  typical  Philanthropist,  Mary  M.  Hamilton,  who  (^ied  Mrs. 
G.  L.  Schuyler,  has  been  chosen  as  ilie  subject  of  the  statue,'' 
and  about  that  time  the  association  began  to  send  printed  cir- 
culars to  that  effect  and  to  solicit  subscriptions  for  the  purpose 
of  carrying  out  this  project,  and  public  announcement  w^as 
made  that  a  contract  had  been  entered  into  with  the  defend- 
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ant  Hartley,  a  professional  sculptor,  for  the  execution  of  a 
statue  of  Mrs.  Schuyler  to  be  placed  on  exhibition  as  sta-ted. 

It  was  also  announced  that  the  association  intended  to  place ' 
the  statue  on  exhibition  at  the  same  time  and  place  as  a 
statue  of  Miss  Susan  B.  Anthony,  whom  the  association  had 
chosen  as  the  subject  of  the  statue  to  be  designated  the 
"Representative  Eeformer."  George  L.  Schuyler,  the  hus- 
band, and  Alexander  Hamilton,  the  brother,  of  the  deceased 
Mrs.  Schuyler,  were  at  the  time  when  the  association  claims  to 
have  originated  the  plan  for  making  the  statue  living  in  New  " 
York,  but  no  application  was  made  to  either  for  his  consent  to 
the  making  of  the  statue  and  neither  of  them  ever  authorized 
any  one  to  make  it.  Subsequent  to  the  deaths  of  the  husband 
and  brother  of  Mrs.  Schuyler,  and  in  May,  1891,  the  plaintiff 
first  heard  of  the  contemplated  action  of  the  defendants,  and 
he,  in  behalf  of  himself  and  also  of  the  other  relatives  of  Mrs. 
Schuyler,  requested  the  defendants  to  abandon  the  making  of 
such  statue  and  the  circulation  of  subscription  papers  for  the 
purpose  of  collecting  money  towards  defraying  the  cost  and 
expenses  of  procuring  the  statue.  The  defendants  denied 
the  right  of  the  plaintiff  to  prevent  the  making  of  the  statue 
or  to  prevent  their  soliciting  subscriptions  throughout  the 
country  for  that  purpose,  and  they  continued  to  circulate  such 
subscription  papers  widely  throughout  the  United  States,  and 
they  were  printed  in  some  of  the  New  York  city  newspapers 
at  the  instance  of  the  defendants. 

These  acts,  the  court  finds,  have  exposed  the  name  and  the 
memory  of  Mrs.  Mary  M.  Hamilton  Schuyler  to  adverse  com- 
ment and  criticism  of  a  nature  peculiarly  disagreeable  to  her 
relatives  and  have  caused  disagreeable  notoriety  for  which 
they  are  in  no  way  responsible ;  that  such  comment  has  been 
made  in  the  public  prints  and  elsewhere ;  that  annoyance  and 
pain  have  been  caused  thereby  to  the  plaintiff  and  to  the 
immediate  relatives  of  Mrs.  Schuyler  ;  that  he  and  they  have 
been  greatly  distressed  and  injured  thereby  and  by  the 
notoriety  incident  thereto;  and  that  such  notoriety  and 
adverse  comment  and  criticism  are  wholly  due  to  the  unau- 
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thorized  acts  of  the  defendants.  As  conclusions  of  law  it  was 
found  that  the  acts  of  defendants  constituted  an  unlawful 
interference  with  the  right  of  privacy,  and  that  the  surviving 
relatives  of  the  deceased  Mary  Schuyler  were  specially  injured 
by  the  acts. 

It  was,  therefore,  adjudged  that  the  plaintiff  was  entitled 
to  judgment  perpetually  enjoining  the  defendants  from  mak- 
ing or  causing  to  be  made  a  statue  of  Mrs.  Schuyler  in  any 
.  form  and  from  exhibiting  any  statue  of  her  and  from  receiv- 
ing subscriptions  for  the  purposes  stated. 

Upon  the  trial  evidence  was  given  upon  the  part  of  the 
defendants  which  showed  that  Mrs.  Schuyler  in  her  lifetime 
was  a  very  charitable  woman  ;  was  a  member  of  many  private 
Z^  charitable   associationsjj  that  in  1852  she   was  one   of  the 

founders  of  the  School  of  Design  for  Wcfnen  in  the  city  of 
New  York  and  one  of  its  managers  until  it  was  adopted  by 
the  Cooper  Institute ;  that  some  of  the  female  defendants 
were  members  of  the  School  of  Design  for  Women  and  liad 
frequently  met  Mrs.  Schuyler  at  its  meetings  and  were  on 
terms  of  some  intimacy  with  her  so  far  at  least  as  her  interest 
in  and  her  attendance  at  the  meetings  of  the  above  association 
called  for ;  that  the  "  Ladies  Art  Association  "  was  founded 
about  1867,  partly  at  the  suggestion  of  Mrs.  Schuyler  made 
to  some  of  the  defendants  who  were  members  of  the  School 
of  Design  for  Women,  the  object  of  the  association  being  to 
help  ladies  support  themselves  and  to  give  them  adequate 
education  in  art  and  design,  and  the  association  is  a  reputable 
and  well-known  organization  in  New  York  city,  and  Mrs. 
Schuyler  evinced  considerable  interest  in  it  during  her  life ; 
that  the  "  Woman's  Memorial  Fund  Association  "  was  com- 
posed largely  of  members  of  the  "  Ladies  Art  Association," 
and  it  was  publicly  announced  that  the  statue  in  question  was 
to  be  placed  after  the  exposition  in  the  rooms  or  studio  of  the 
association,  there  to  remain  permanently ;  that  Mrs.  Schuyler 
was  prominently  identified  with  the  U.  S.  Sanitary  Commis- 
sion during  the  late  war ;  and  also  that  she  was  one  of  the 
vice-regents  for  the  state  of  New  York  of  the  Mt.  Vernon 
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Afisodation  which  was  organized  for  the  purpose  of  securing 
the  preservation  of  the  home  of  Washington.  These  several 
facts  were  proved  and  were  uncontradicted,  and  the  defend- 
ants requested  the  court  to  find  them,  which  request  was 
refused  on  the  ground  that  they  were  immaterial. 

Charles  M.  Demond  and  Walter  jS.  Logan  for  appellants. 
This  appeal  presents  real  issues,  and  not  merely  abstract 
questions  of  law.  {People  ex  rd,  v.  Com,  Council^  Troy^  82 
N.  Y.  576 ;  Bryant  v.  Thompson,  128  N.  Y.  426 ;  In  re  Man- 
ning,  139  N.  Y.  446  ;  FUiachmann  v.  Fleischrmmn,  80  Hun, 
90 ;  Qr(yw  v.  Garlock,  29  Hun,  598  ;  C.  U.  Bank  v.  Smith,  40 
N.  Y.  S.  E.  758 ;  People  v.  Corwin,  68  K  Y.  403.)  The  court 
below  had  absolutely  no  jurisdiction  to  grant  the  relief  asked. 
(Townshend  on  Libel,  2,  3, 118  ;  Holt  on  Libel,  244 ;  1  Wood's 
List.  445 ;  Regina  v.  Labouchere,  L.  E.  [12  Q.  B.  D.]  320 ; 
Commonwealth  v.  Batchdder,  Thatch.  Crim.  Cas.  191 ;  State 
\,  Farley,  4  McCord,  317  ;  1  Hilliard  on  Torts,  chap.  7,  §  13; 
Commonwealth  v.  Clapp,  4  Mass.  163-168 ;  State  v.  Jeandell, 
5Harr.  475 ;  White  v.  NichoU,  3  How.  [U.  S.]  266 ;  Root  v. 
King\  7  Cow.  613 ;  People  v.  Croswell,  3  Johns.  Cas.  354 ; 
Stede  V.  Southwick,  9  Johns.  214 ;  Cooper  v.  Greeley,  1  Den. 
347;  Penal  Code,  §  242;  N.  Y.  J.  G.  Soc.  v.  Roosevelt,  7 
Daly,  177 ;  Bra/ndreth  v.  La/nce,  8  Paige,  27 ;  Wetmore  v. 
Scovd,  3  Edm.  Ch.  515;  Hoyt  v.  Mackenzie,  3  Barb.  Ch. 
320;  Mauger  v.  Dick,  55  How.  Pr.  132;  B.  D.  Co.  v.  F. 
Co,,  114  Mass.  169  ;  L.  Assn.  v.  Boogher,  3  Mo.  App.  173 ; 
Clark  V.  Freeman,  11  Beav.  11 ;  Liverpool  Assn.  v.  Smith, 
L  R.  [37  Ch.  Div.]  170 ;  Mulkem  v.  Ward,  L.  E.  [13  Eq.] 
619;  P.  Ins.  Co.  v.  Knott,  L.  E.  [10  Ch.  App.]  142;  Ray- 
mojid  V.  Russdl,  143  Mass.  295 ;  Fidd  v.  Horry,  28  Fed. 
Rep.  773;  Whitehead  v.  Fitson,  119  Mass.  484;  C.  Gas  Co. 
V.  K.  Co.,  100  Mo.  501 ;  ITalsey  v.  Brotherhood,  L.  E.  [19 
Oh,  Div.]  386 ;  Chase  v.  Tuttle,  27  Fed.  Eep.  190 ;  Quartzmill 
V.  BeaU,  L.  E.  [20  Ch.  Div.]  501 ;  Const.  N.  Y.  [1846]  art.  1,  §  8 ; 
Corliss  V.  Walker,  57  Fed.  Eep.  434 ;  In  re  Sawyer,  124  XJ.  S. 
200 ;  Kerr  on  Injunc.  [2d  ed.]  1.)   The  plaintiff  had  absolutely 
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no  cause  of  action.  {Murray  v.  G.  Z,  cfe  ^.  Co.,  49  Alb.  L.  J. 
288 ;  In  re  Sawyer,  124  U.  S.  200 ;  Chapman  v,  W.  IT.  T.  Co.y 
88  6a.  763.)  The  fancied  injury  to  the  plaintiff  complained 
of  in  this  action,  if  any  such  injury  can  in  any  way  be  discov- 
ered, is  certainly  not  such  an  injury  as  the  court  mil  grant  an 
injunction  to  prevent.  {Murray  v.  G.  L,  cfe  E,  Co.^  49  Alb. 
L.  J.  288 ;  In  re  Sawyer,  124  U.  S.  200.)  The  decision  of 
the  court  below  was  erroneous.  {James  v.  Cowing,  %^  N.  T. 
449 ;  Van  BohkeUn  v.  Berddl,  130  N.  T.  141.) 

Jamfies  B,  Ludlow  and  Augustus  N,  Hand  for  respondent. 
The  acts  of  tlie  defendants  in  seeking  to  make  and  exhibit  a 
statue  of  Mrs.  Schuyler  and  in  soliciting  subscriptions  therefor, 
constitute  an  unwarrantable  invasion  of  the  right  of  privacy,  for 
which  no  adequate  remedy  exists  at  common  law,  and  which, 
therefore,  falls  within  the  jurisdiction  of  a  court  of  equity  to 
redress.  (Cooley  on  Torts,  19  ;  Salkowski's  Roman  Law,  668, 
§  134 ;  Popey,  Curl,  2  Atk.  342 ;  Gee  v.  Pritehard,  2  Swanst. 
402 ;  Percival  v.  Pldpps,  2  Yes.  &  B.  19 ;  Prince  Albert  v. 
Strange,  2  DeGex  &  Sm.  652,  691-696 ;  1  McN.  &  G.  25, 
42 ;  Woolsey  v.  Judd,  4  Duer,  379  ;  Laws  of  1895,  chap.'287  ; 
4  Harv.  Law  Rev.  201;  Payne  v.  People,  6  Johns.  103; 
Eyre  v.  Highee,  35  Barb.  502;  Olivet^  v.  Oliver,  11  C 
B.  [K  S.]  139;  Grigshy  v.  Breckinridge,  2  Bush  [Ky.], 
480 ;  Wyneham^  v.  People,  13  jS".  Y.  433 ;  Eaton  v.  B.  H. 
Co.,  51  K  H.  511 ;  4  Bradf.  on  Surr.  516 ;  Austin  on  Juris. 
47 ;  Bouth  v.  Wehst^,  10  Beav.  561 ;  Dixon  v.  Holden,  L. 
R.  [7  Eq.]  488;  S,  S,  Co.  v.  Biley,  L.  R.  [6  Eq.]  551; 
Maxioell  v.  Hogg,  L.  R.  [2  Ch.]  307 ;  Mackenzie  v.  S.  M.  S. 
Co.,  27  Abb.  [ISr.  C]  402 ;  E  Z.  <&  T.  Co.  Case,  21  Abb. 
[K  C]  104;  Pollard  v.  P.  Co.,  L.  R.  [40  Ch.  Div.]  345; 
Tuck  V.  Priester,  L.  R.  [19  Q.  B.  Div.]  629 ;  C(yrliss  v. 
Walker,  57  Fed.  Rep.  434,  435,  436 ;  64  Fed.  Rep.  280,  281 ; 
Marks  v.  Jaffa,  6  Misc.  Rep.  290 ;  Mitchell  v.  Thome,  134 
N.  T.  536 ;  Snyder  v.  Snyder,  60  How.  Pr.  368 ;  Thompson 
V.  Eickey,  8  Abb.  [N.  C]  159 ;  Secor  v.  Secor,  18  Abb.  [N. 
C]  80 ;   Weld  v.  Walker,  130  Mass.  422 ;  Pierce  v.  Propria' 
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tors,  eic.y  10  E.  I.  227 ;  In  re  Girard^  1  Moak's  Eng.  Eep. 
664 ;  Church  v.  Church,  2  Brewst.  [Pa.]   372 ;    Wynkoop  v. 
Wynkoop,  42  Penn.    St.    293 ;    Trustees  v.    Walsh,  57  111. 
363 ;  State    v.   McClure,  4   Blackf.    329 ;    Bogert   v.    City 
of  Indianapolis,   13  Ind.    134;    Renihan  v.    Wright,   125 
Ind.    536,    543;    Guthrie    v.  TT^a^^,    1    Mo.    App.    136; 
Brandreth  v.  Lance,  8   Paige,  24;   iT.    I".   J,   Society   v. 
Roosevelt,  7  Daly,   188;  ^^^  v.  Warren,  113  N.  C.  683.) 
The  facts  in  this  case  and  the  circumstances  under  which  the 
litigation  arose  appeal  with  peculiar  force  to  a  court  of  equity. 
(1  McN.  &  G.  46 ;  4  Duer,  384 ;  Bonnard  v.  Ferryman,  L. 
R.  [1891]  [2  Ch.]  269  ;  CoUard  v.  Marshall,  L.  R.  [1892]  [1 
Ch.]  571 ;  Monson  v.  Tussauds,  L.  R.  [1894]  [1  Q.  B.]  671; 
Corliss  V.  Walker,  64  Fed.  Rep.  280.)     The  plaintiff  is  enti- 
tled to  sue  for  an  injunction.     {Pollard  v.  P.  Co.,  L.  R.  [40 
Ch.  Div.]   345 ;  Pierce  v.   Proprietors,  etc.,  10  R.  I.  227 ; 
Snyder  v.  Snyder,  60  How.  Pr.  368 ;  Walworth  v.  Holt,  4  M. 
&  C.  619 ;  Mitchell  v.  Thorne,  134  N.  Y.  536 ;  4  Am.  L. 
Times,  127 ;  6  Am.  L.  Rev.  182 ;  4  Bradf.  on  Surr.  529.) 
The  defendants  were  properly  enjoined  from  carrying  out 
their  project  of  making  and  exhibiting  a  statue  of  Mrs.  Schuy- 
ler, on  the  ground  that  it  necessarily  involved  both  a  breach 
of  confidence  and  a  fraud  on  the  public.     {Devlin  v.  Devlin, 
69  N.  Y.  212  ;  Caswell  v.  Hazard,  121  N.  Y.  484 ;  Duffy  v. 
Masterson,  44  N.  Y.  557 ;  Newman  v.  Frost,  52  N.  Y.  422, 
427,  428 ;  Marvin  v.  B.  I  M.  Co.,  55  N .  Y.  538,  547,  560  ; 
Ogden  v.    Alexander,   140   N.    Y.    356 ;    F.    N.    Bank   v. 
Chalmers,  144  N.  Y.  432,  436.)     The  relief  granted  to  the 
plaintiff  rests  upon  sound  principles  of  law  and  of  natural  jus- 
tice.   (27  Abb.  [N.  C]  400;  5  Coke's  Rep.  125;  Corliss  v. 
Walker,  57  Fed.  Rep.  434 ;  64  Fed.  Rep.  280.)     The  excei> 
tions  to  rulings  made  on  the  trial,  on  questions  of  evidence, 
present  no  questions  of  importance,  and  may  be  disregarded. 
(Dmovan  v.   Clark,  138  N.  Y.  631,  633 ;  Galle  v.  Tode,  74 
Hnn,  542,  550.)     The  exceptions  to  the  refusals  of  the  find- 
ings of  facts  and  conclusions  of  law  proposed  by  the  defend- 
ants are  untenable.    (Code  Civ.  Pro.  §  1022;  McCuUoch  v. 
56 
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Doiaon,  133  N.  Y.  114;  Zwingsion  v.  Jf.  H.  Co.,  17  N.  Y. 
Supp.  486 ;  TJUmhaut  v.  M,  R,  Co.,  18  N.  Y.  Supp.  797 ;  Hun- 
ier  V.  Jf.  R.  Co,,  19  N.  Y.  Supp.  703 ;  Pack  v.  Geoffrey,  67 
Hun,  401 ;  Crim  v.  Starhweather,  136  N.  Y.  635 ;  CdUahan 
V.  Oilman,  107  N.  Y.  360 ;  GUoius  v.  Black,  50  N.  Y. 
145;  Mc Andrew  v.  Whitlock,  52  N.  Y.  40;  Coiney  v. 
Andrews,  14  N.  Y.  S.  K.  673 ;  Livingston  v.  J/.  ^.  CI?.,  17 
N.  Y.  Supp.  486 ;  Stewart  v.  Jl/i>r««,  79  K.  Y.  629 ;  ^aZ<i- 
wm  V.  Doyvrtg,  114  K  Y.  452 ;  G^^W^  v.  Tode,  74  Hun,  542  ; 
Laws  of  1894,  chap.  688 ;  Lazarus  v.  Jf.  ^.  R.  Co,,  145  N, 
T,  581.)  The  appeal  should  be  dismissed  upon  either  of  two 
grounds,  that  the  matter  in  controversy  does  not  involve  the 
sum  of  $500,  or  that  no  practical  question  is  presented  as  to 
which  the  decision  of  this  court  can  be  operative.  {Batter- 
mem  V.  Finn,  40  N.  Y.  340 ;  State  v.  County  of  KingSy 
125  K  Y.  323 ;  Code  Civ.  Pro.  §  191,  subd.  3 ;  Roosevelt  v. 
Linhert,  67  N.  Y.  447 ;  Knapp  v.  Deyo,  108  N.  Y.  518 ; 
CampbeU  v.  MandeviUe,  110  N.  Y.  628 ;  Sqtiire  v.  McDonaldy 
138  N.  Y.  554 ;  Feoj}le  v.  Horton,  64  N.  Y.  58  ;  In  re  Mofi- 
ning,  139  N.  Y.  448 ;  PeopU  v.  Trt^y,  82  N.  Y.  572  ;  Pea- 
pU  V.  Squire,  110  N.  Y.  666.) 

P  ^  Peokham,  J.  This  action  is  of  a  nature  somewhat  unusual 
\^  and  depends  for  its  support  upon  an  application  of  certain 
principles  which  are  themselves  not  very  clearly  defined  or 
their  boundaries  very  well  recognized  or  plainly  laid  down. 
Briefly  described  the  action  is  founded  upon  an  alleged  viola^ 
tion  of  what  is  termed  the  right  of  privacy.  The  alleged 
violation  of  this  right,  so  far  as  regards  the  plaintiff,  consists 
of  an  attempt  on  the  part  of  certain  reputable  women,  among 
them  the  female  defendants  herein,  without  the  sanction  of 
the  plaintiff  or  other  immediate  membera  of  the  family,  to  do 
honor  to  the  memory  of  a  woman  who  was  the  aunt  of  the 
plaintiff,  and  who,  at  the  time  of  the  commencement  of 
this  action,  had  been  dead  for  fourteen  years.  A  statue,  of  a 
most  costly  and  meritorious  kind,  to  be  made  out  of  appro- 
priate material  and  by  an  artist  of  the  first  rank,  was  contem- 
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plated  as  the  means  of  doing  this  honor  to  the  memory  of 
the  deceased  relative  of  the  plaintiff. 

It  may,  perhaps,  be  somewhat  difficult  for  the  ordinary 
mind  to  perceive  any  reason  for  the  plaintiff's  distress  arising 
out  of  this  contemplated  action  by  women  of  respectability 
who  are  desirous  of  honoring  the  memory  of  a  woman  whom 
they  regarded  in  life  as  a  friend  and  benefactor  of  their  sex. 
Objection  has,  however,  been  made  to  the  carrying  out  of 
this  project,  and  we  must  examine  this  record  in  order  to  see 
whether  there  is  any  evidence  of  a  violation  of  this  alleged 
right  of  privacy  belonging  to  the  plaintiff.  In  order  to 
determine  whether  there  has  been  a  violation  of  the  right  it 
is  necessary  to  know  something  about  the  right  itself  and  its 
proper  limitations.  It  is  not  necessary,  however,  in  the  view 
which  we  take  of  this  case,  to  attempt  to  lay  down  precise  and 
accurate  rules  which  shall  apply  to  all  cases  touching  upon 
this  aUeged  right.  If  the  facts  in  any  case  fail  to  furnish  any 
clear  or  sure  foundation  for  a  reasonable  man  to  claim  that 
any  injury  to  his  feelings  has  been  or  would  be  caused  by  the 
action  taken,  or  to  be  taken,  by  a  defendant,  then  we  can  at 
least  say  in  such  a  case  that  there  has  not  been  and  cannot  be 
any  such  real  mental  distress  or  injury  as  a  court  of  equity 
on^ht  to  recognize  as  within  judicial  relief.  For  the  pur- 
pose we  have  in  view  it  is  unnecessary  to  wholly  deny  the 
existence  of  the  right  of  privacy  to  which  the  plaintiff  appeals 
as  the  foundation  of  his  cause  of  action.  It  may  be  admitted 
that  courts  have  power  in  some  cases  to  enjoin  the  doing  of 
an  act  where  the  nature  or  character  of  the  act  itself  is  well 
calculated  to  wound  the  sensibilities  of  an  individual,  and 
where  the  doing  of  the  act  is  wholly  unjustifiable,  and  is,  in 
legal  contemplation,  a  wrong,  even  though  the  existence  of  no 
property,  as  that  term  is  usually  used,  is  involved  in  the 
snbject. 

The  question  in  this  case  is  whether  there  has  been  proved 
such  a  violation  of  the  rights  of  the  plaintiff,  even  under  a 
most  liberal  construction  as  to  the  extent  of  those  rights,  which 
a  court  of  equity  ought  to  take  cognizance  of. 
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We  enter  upon  this  examination  with  an  admission  for  the 
purposes  of  this  ease  that  the  plaintiff  occupies  such  a  relation* 
ship  to  the  deceased  that  he  might  maintain  an  action  to 
enjoin  the  painting  of  a  picture  or  the  making  of  a  statue  of 
the  deceased  which  would  be  regarded  as  inappropriate  by 
reasonable  people  because  the  use  for  which  it  was  destined 
or  the  place  where  it  was  to  be  kept  was  obviously  improper, 
or  because  the  thing  itself,  portrait  or  bust  or  statue,  was  not 
of  that  degree  of  merit,  all  the  circumstances  considered, 
which  might  reasonably  and  properly  be  insisted  upon  by 
those  to  whom  the  life  and  memory  of  the  deceased  were  moat 
dear.  Many  other  cases  can  be  imagined  where  the  ulterior 
purpose  of  the  individuals  engaged  in  the  matter  would  be  so 
manifestly  improper,  if  not  illegal,  that  no  statue  or  picture 
of  a  reputable  individual,  alive  or  dead,  ought  to  be  permitted 
to  be  made  for  such  purpose.  These  are  merely  imaginary 
cases,  alluded  to  only  for  the  purpose  of  accentuating  our  ideas 
as  to  some  of  the  circumstances  in  which  courts  might  be 
called  upon  to  act  on  the  part  of  a  living  relative  of  one  who 
«o  was  long  since  deadj  In  the  present  case  the  grounds  of  the 

^  plaintiff's  objection  are  not  very  many,  and  have  been  stated 
in  the  complaint  and  by  the  plaintiff  on  the  witness  stand. 
They  are  these : 

1.  The  ])er8ons  concerned  in  getting  up  the  proposed  statue 
were  not  the  friends  of  the  plaintiff's  deceased  aunt  and,  as 
plaintiff  alleged,  did  not  know  her. 

2.  They  wero  proceeding  with  their  plan  without  consulting 
with  the  plaintiff  or  other  immediate  members  of  the  Schuyler- 
Hamilton  family  and  without  their  consent  to  the  making  of 
any  statue. 

3.  The  circulars  issued  by  or  in  behalf  of  the  defendants 
contained  a  statement  that  Mrs.  Schuyler  was  the  founder  of 
or  the  first  woman  in  the  enterprise  for  securing  the  home  of 
Washington,  and  that  this  statement  was  inaccurate  because  a 
prominent  woman  in  South  Carolina  was  in  fact  such  founder 
and  justly  entitled  to  the  honor  arising  therefrom.  This  mis- 
take, it  was  asserted,  had  caused  adverse  comment  in  the  news- 
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papers  as  to  the  attitude  of  the  family  of  plaintiff  in  permit- 
ting Buch  a  claim  to  be  made  when  they  must  liave  known  it 
was  without  foundation. 

4.  It  was  disagreeable  to  the  plaintiff  because  the  making 
of  such  a  statue  would  have  been  disagreeable  and  obnoxious 
to  his  aunt  were  she  living.  She  had,  as  plaintiff  said,  a  great 
dislike  to  have  her  name  brought  into  public  notoriety  of  any 
kind,  as  she  was  a  singularly  sensitive  woman  and  of  a  very 
retiring  nature,  anxious  to  keep  her  name  from  the  public 
prints  or  newspapers. 

5.  That  plaintiff's  aunt  had  not  been  personally  acquainted 
with  Susan  B.  Anthony,  and  he  was  quite  sure  she  had  not 
sympathized  with  or  approved  the  position  taken  by  Miss 
Anthony  upon  the  question  of  the  proper  sphere  of  woman 
and  her  treatment  by  the  law,  and  it  was  disagreeable  and 
annoying  to  have  the  memory  of  Mrs.  Schuyler  joined  with 
principles  of  which  she  did  not  approve. 

These  are  substantially  all  the  objections  taken  by  plaintiff 
regarding  the  proposed  action  of  the  defendants.  The  plain- 
tiff in  his  evidence  said  he  did  not  claim  that  the  defendants, 
in  any  of  their  actions  or  in  any  of  their  published  notices, 
threw  any  discredit,  disgrace  or  ridicule  upon  Mrs.  Schuyler's 
memory,  and  he  did  not  think  they  wished  to  do  so  in  any 
way.  The  chief  reason  for  bringing  this  action-,  the  plaintiff 
avowed,  was  to  establish  a  principle  tliat  the  right  of  privacy 
should  be  respected,  and  he  was  willing  to  bring  such  an  action 
for  the  purpose  of  maintaining  that  principle. 

After  taking  all  these  objections  into  careful  consideration, 
we  cannot  say  that  we  are  in  the  least  degree  impressed  with 
their  force.  The  first  ground  of  objection,  even  if  well 
founded  in  fact,  is  not  of  the  slightest  importance.  Whether 
the  defendants  were  friends  or  not  of  Mrs.  Schuyler  in  her 
lifetime  does  not  seem  to  us  to  have  any  legitimate  effect  upon 
the  question.  If  the  motive  were  to  do  honor  to  a  good 
woman,  and  if  the  work  were  to  be  done  in  an  appropriate 
way,  the  relations  towards  the  deceased  of  those  who  pro- 
posed to  render  this  mark  of  honor  to  her  memory  as  one  of 
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the  benefactors  of  her  sex,  would  be  a  matter  of  very  small 
moment,  entitled  to  no  consideration  whatever.  No  surviv- 
ing relative,  male  or  female,  would  have,  in  our  judgment,  the 
least  ground  of  complaint  that  an  action,  confessedly  meant  to 
do  honor  to  the  memory  of  a  noble  woman,  was  proposed  by 
those  who  in  her  lifetime  had  not  the  honor  of  her  personal 
acquaintance  or  friendship,  but  whose  proposed  action  W€W 
nevertheless  the  outgrowth  of  admiration  of  her  character  as 
a  friend  and  benefactor  of  the  sex  of  which  she  was  herself  so 
great  an  ornament.  It  appears,  however,  that  in  truth  some 
of  the  defendants  were  known  to  Mrs.  Schuyler  personally  as 
members  of  the  same  association  and  interested  in  the  same 
objects,  and  although  Mrs.  Schuyler  was  undoubtedly  more 
socially  prominent  than  any  of  the  defendants  claim  to  be, 
.  yet  there  was  enough  personal  intercourse  between  her  and 
Bome  of  the  defendants  to  account  for  the  affection  in  which 
her  memory  is  held  and  for  their  desire  to  give  some  practical 
evidence  of  their  feelings. 

The  second  ground  of  objection  we  think  is  equally  unten- 
able. The  fourth  ground  may  properly  be  considered  as  a  part 
O  of  it.  It  is  time  thalljthese  defendants  have  assumed  to  take 
the  preliminary  steps  leading  to  the  making  of  the  proposed 
statue  without  having  consulted  with  or  obtained  the  consent 
of  the  plaintiff  or  the  other  immediate  relatives  of  the 
deceased.  This  may  be  regarded  as  the  main  objection,  the 
others  being  l)ut  grounds  for  the  refusal  of  any  consent  by 
plaintiff  and  his  relatives,  if  such  consent  had  been  asked. 
The  whole  of  the  plaintiff's  claim  of  the  right  of  privacy  in 
this  case  rests  upon  the  lack  of  this  consent.  It  is  stated  that 
Mrs.  Schuyler  was  not  in  any  sense  a  public  character  during 
her  life,  and  consequently  had  not  surrendered  to  any  extent 
whatever  her  own  right  of  privacy.  This  right,  it  is  claimed, 
not  having  been  surrendered  by  any  act  of  the  deceased  in  her 
lifetime,  descends  unimpaired  to  her  immediate  relatives  em 
the  proper  representatives  of  her  feelings  and  her  rights. 
Whatever  the  rights  of  a  relative  may  be,  they  are  not  in  such 
a  case  as  this,  rights  which  once  belonged  to  the  deceased,  and 
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which  a  relative  can  enforce  in  her  belialf  and  in  a  mere 
representative  capacity,  as,  for  instance,  an  executor  or  admin- 
istrator, in  regard  to  tlie  assets  of  a  deceased.  It  is  not  a  ques- 
tion of  what  right  of  privacy  Mrs.  Schuyler  had  in  her  life- 
time. The  plaintiff  does  not  represent  that  right.  Whatever 
right  of  privacy  Mrs.  Schuyler  had  died  with  her.  Death 
deprives  us  all  of  rights  in  the  legal  sense  of  that  term,  and, 
^  when  Mrs.  Schuyler  died,  her  own  individual  right  of  privacy ,^.- 
whatever  it  may  have  been,  expired  at  the  same  time.  The 
right  which  survived  (however  extensive  or  limited)  was  a 
right  pertaining  to  the  living  onlj^^t  is  the  right  of  privacy 
of  the  living  which  it  is  sought  to  enforce  here.  That  right 
may,  in  some  cases,  be  itself  violated  by  improperly  interfer- 
ing with  the  character  or  memory  of  a  deceased  relative,  but 
it  ifl  the  right  of  the  living  and  not  that  of  the  dead  which  is 
recognizedK^  A  privilege  may  be  given  the  surviving  relatives 
of  a  decea^  person  to  protect  his  memory,  but  the  privilege 
exists  for  the  benefit  of  the  living,  to  protect  tlieir  feelings 
and  to  prevent  a  violation  of  their  own  rights  in  the  character 
and  memory  of  the  decefwed. 

A  woman  Uke  Mrs.  Schuyler  may  very  well  in  her  lifetime 
have  been  most  strongly  averse  to  any  public  notice,  even  if  it 
were  of  a  most  flattering  nature,  regarding  her  own  works  or 
position.  She  may  have  been  (and  the  evidence  tends  most 
strongly  to  show  that  she  was)  of  so  puodest  and  retiring 
a  nature  that  any  publicity,  during  her  life,  would  have  been 
to  her  most  extremely  disagreeable  and  obnoxious.  All  these 
feelings  died  with  her.  It  is  wholly  incredible  that  any 
individual  could  dwell  with  feelings  of  distress  or  anguish' 
npon  the  thought  that,  after  his  death,  those  whoso  wel- 
fare he  had  toiled  for  in  life  would  inaugurate  a  project  to 
erect  a  statue  in  token  of  their  appreciation  of  his  efforts  and 
in  honor  of  his  memory.  This  applies  as  well  to  the  most 
refined  and  retiring  woman  as  to  a  public  man.  It  is,  there- 
fore, impossible  to  credit  the  existence  of  any  real  mental 
injury  or  distress  to  a  surviving  relative  grounded  upon  the 
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idea  that  the  action  proposed  in  honor  of  his  ancestor  would 
have  been  disagreeable  to  that  ancestor  during  his  life. 

We  cannot  assent  to  the  proposition  that  one  situated  as  the 
plaintiff  in  this  case  can  properly  enjoin  such  action  as  the 
defendants  propose  on  the  ground  tliat  as  mere  matter  of  fact 
his  feelings  would  be  thereby  injured.  We  hold  that  in  this 
class  of  cases  there  must  in  addition  be  some  reasonable  and 
plausible  ground  for  the  existence  of  this  mental  distress  and 
injury.  It  must  not  be  the  creation  of  mere  caprice  nor  of 
pure  fancy,  nor  the  result  of  a  supersensitive  and  morbid 
mental  organization,  dwelling  with  undue  emphasis  upon  the 
exclusive  and  sacred  character  of  this  right  of  privacy.  Such 
a  class  of  mind  might  regard  the  right  as  interfered  with  and 
violated  by  the  least  reference  even  of  a  compUmentary 
nature  to  some  illustrious  ancestor  without  first  seeking  for 
and  obtaining  the  consent  of  his  descendants.  Feelings  that 
are  thus  easily  and  unnaturally  injured  and  distressed  under 
such  circumstances  are  much  too  sensitive  to  be  recognized 
by  any  purely  earthly  tribunal.  A  proposed  act  which  a  court 
will  enjoin  because  it  would  be  a  violation  of  a  legal  right, 
must,  among  other  conditions,  be  of  such  a  nature  as  a  reason- 
able man  can  see  might  and  probably  would  cause  mental  dis- 
tress and  injury  to  any  one  possessed  of  ordinary  feeling  and 
intelligence,  situated  in  like  circumstances  as  the  complain- 
ant, and  this  question  must  always  to  some  extent  be  one  of 
law. 

If  the  circumstances  be  sucli  that  it  is  to  a  court  inconceiv- 
able that  the  feelings  of  any  sane  and  reason ciblc  j^enson  could 
be  injured  by  the  proposed  act,  then  it  is  the  duty  of  the  court 
to  say  so  and  to  refuse  an  injunction  which  w.ould  prevent  its 
performance. 

If  the  defendants  had  projected  such  a  work  in  the  lifetime 
of  Mrs.  Schuyler,  it  would  perhaps  have  been  a  violation  of 
her  individual  right  of  privacy,  because  it  might  be  contended 
that  she  had  never  occupied  such  a  position  towards  the  public 
as  would  have  autliorized  such  action  by  any  one  so  long  as  it 
was  in  opposition  to  her  wishes.     The  fact  that  Mrs.  Schuyler 
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is  dead  alters  the  case,  and  the  plaintiff  and  other  relatives 
must  show  some  right  of  their  own  violated,  and  that  proof 
is  not  made  by  evidence  that  the  proposed  action  of  the 
defendants  wonld  have  caused  Mrs.  Schuyler  pain  if  she  were 
living.  A  shy,  sensitive,  retiring  woman  might  naturally  be 
extremely  reluctant  to  have  her  praises  sounded,  or  even  appro- 
priate honors  accorded  her  while  living,  and  the  same  woman 
might,  upon  good  grounds,  believe  with  entire  complacency 
and  satisfaction  that  after  her  death  a  proposition  would  be 
made  and  carried  out  by  her  admirers  to  do  honor  to  her  mem- 
ory by  the  erection  of  a  statue  or  some  other  memorial. 

For  these  reasons  we  are  of  the  opinion  that  regarding  the 
facts  thus  far  discussed,  it  was  not  necessary  for  the  defend- 
ants to  procure  the  consent  of  the  plaintiff  or  other  immediate^ 
relatives  of  the  deceased.  We  think  that  so  long  as  the  real 
and  honest  purpose  is  to  do  honor  to  the  memory  of  one  who 
is  deceased,  and  such  purpose  is  to  be  carried  out  in  an 
appropriate  and  orderly  manner,  by  reputable  individuals  and 
for  worthy  ends,  the  consent  of  the  descendants  of  such 
deceased  person  is  not  necessary,  and  they  have  no  right  to 
prevent,  for  their  own  personal  gratification,  any  action  of  /^ 
the  nature  described.  | 

The  third  ground  of  objection  is  based  upon  a  claim  made 
in  the  circulars  issued  by  defendants  that  Mrs.  Schuyler  was 
the  founder  of  the  Mt.  Vernon  Association,  while  in  truth  she 
was  connected  with  it  only  as  a  vice-regent  from  this  state. 
There  is  no  assertion  that  this  error  of  fact  was  intentional^ 
and  there  could  obviously  be  no  motive  on  the  part  of  the 
defendants  to  make  any  undue  or  ill-founded  claim  on  behalf 
of  their  subject.  A  single  line  calling  their  attention  to  the 
fact  would  undoubtedly  have  caused  an  immediate  rectifica- 
tion of  the  mistake,  and  of  course  the  removal  of  any  foun- 
dation for  the  slightest  adverse  comment  from  any  source  as 
to  the  conduct  of  the  surviving  members  of  this  family  in 
permitting  such  a  claim  to  have  been  made  on  behalf  of  one 
of  its  deceased  members. 

This  mistaken  statement  of  the  position  of  Mrs.  Schuyler  in 
5T 
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regard  to  the  Mt.  Vernon  Association  contained  in  the  circu- 
lars is  the  only  ground  for  adverse  comment  in  the  news- 
papers, or  for  the  disagreeable  notoriety  complained  of  by  the 
plaintiff.  If  corrected  all  ground  of  complaint  of  that  nature 
would  disappear.  If  not  corrected  upon  application,  ^  the 
plaintiff  would  probably  not  be  without  a  remedy  which  would 
prevent  the  circulation  of  such  an  untruth. 

The  fourth  ground  of  objection  has  already  been  disposed 
•of  in  treating  of  the  second.  The  feelings  of  the  deceased, 
if  she  were  alive  and  confronted  with  such  a  proposition  to  do 
honor  to  herself,  have  no  place  in  this  action,  which  is 
founded  upon  the  alleged  violation  of  the  plaintiff's  own  right 
of  privacy. 

The  fifth  ground  is  an  equally  vague  and  shadowy  one.*^ 
Whether  Mrs.  Schuyler  sympathized  with  the  work  or  the 
views  of  Miss  Anthony  we  must  say  seems  to  us  utterly 
foreign  to  tlie  subject.  There  was  no  proposition  looking 
towards  the  placing  the  statues  of  these  two  ladies  together  as 
representatives  of  the  same  ideas,  or  as  in  any  way,  even  the 
remotest,  united  in  the  same  works,  or  in  inculcating  the  same 
principles  in  regard  to  the  rights  of  women.  The  objection 
seems  to  rest  wholly  upon  the  proposition  that  these  two  pro- 
posed statues  were  to  be  exhibited  in  the  same  room  of  a 
building  in  the  Chicago  fair  grounds  —  one  as  the  representa- 
tive of  a  class  of  women  philanthropists  and  the  other  as  the 
representative  of  a  class  of  women  reformers.  The  placing 
.of  the  statues  in  the  same  room  for  exhibition  by  the  same 
Association  does  not  in  our  view  tend  in  the  slightest  degree  to 
■confuse  the  identity  of  Mrs.  Schuyler,  or  to  lead  in  any  way 
to  the  supposition  that  she  was  in  sympathy  with  or  believed 
in  the  correctness  of  the  principles  which  have  been  advocated 
l3y  Miss  Anthony. 

The  fact,  if  it  be  a  fact,  that  Mrs.  Schuyler  did  not  sym- 
pathize with  what  is  termed  the  "  Woman's  Kights "  move- 
ment is  of  no  importance  here.  The  proposed  placing  of  the 
two  statues  would,  if  carried  out,  have  had  no  tendency  to  show 
that  Mrs.  Schuyler  did  so  sympathize.     Many  of  us  may,  and 
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probably  do,  totally  disagree  with  these  advanced  views  of 
MiBS  Anthony  in  regard  to  the  proper  sphere  of  women,  and 
yet  it  is  impossible  to  deny  to  her  the  possession  of  many  of 
the  ennobling  qualities  which  tend  to  the  making  of  great 
lives.  She  has  given  the  most  unselfish  devotion  of  a  long 
life  to  what  she  has  considered  would  tend  most  for  the  bene- 
fit and  practical  improvement  of  her  sex,  and  she  has  thus 
lived  almost  literally  in  the  face  of  the  whole  world,  and  dur- 
ing that  period  there  has  never  been  a  single  shadow  of  any 
dark  or  ugly  fact  connected  with  her  or  her  way  of  life  to 
dim  the  lustre  of  her  achievements  and  of  her  efforts. 
Although  we  may  utterly  fail  to  sympathize  with  these  efforts 
or  achievements,  it  is  plain  enough  that  no  one  will  have  rea- 
sonable ground  for  objection  to  the  placing  of  a  bust  of  his  or 
her  own  ancestor  in  the  same  room  with  the  bust  of  such  a 
woman  and  under  such  circumstances  as  were  originally  con- 
templated by  these  defendants.  This  ground  of  objection, 
however,  time  has  itself  rendered  valueless. 

One  other  ground  has  been  argued  before  us  upon  which  to 
sustain  this  injunction.  It  was  urged  that  the  proposed  statue 
would  be  a  fraud  upon  the  public  because  there  was  no  por- 
trait, likeness  or  statue  of  Mrs.  Schuyler  accessible  to  defend- 
ants from  which  any  possible  likeness  of  the  deceased  could 
be  secured.  The  idea  of  an  actual  likeness  was  early  aban- 
doned, and  it  was  stated  that  the  statue  would  be  an  ideal  one 
and  not  a  likeness.  The  court  below  has  not  found  any  fraud 
and  we  are  not  of  the  opinion  that  any  was  shown. 
Iwhile  not  assuming  to  decide  what  this  right  of  privacy  is  in  1/ 
all  cases,  we  are  quite  clear  that  such  right  would  not  be  violated 
hy  the  proposed  action  of  the  defendants.  The  plaintiff's 
cause  of  action  is,  we  think,  wholly  fanciful.  The  defend- 
ants' contemplated  action  is  not  such  as  might  be  regarded  by 
reasonable  and  healthy  minds  as  in  the  slightest  degree  dis- 
tressing or  tending  in  the  least  to  any  injury  to  those  feelings 
of  respect  and  tenderness  for  the  memory  of  the  dead  |vvhich 
most  of  us  possess,  and  which  ought  to  be  considered  as  a 
proper  subject  of  recognition  and  protection  by  civilized  courts. 
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It  is,  perhaps,  needless,  yet  we  will  add  that  our  decision 
furnishes,  as  we  think,  not  the  slightest  occasion  for  the  belief 
that  under  it  the  feelings  of  relatives  or  friends  may  be  out- 
raged or  the  memory  of  a  deceased  person  degraded  with 
impunity  by  any  person  who  may  thus  desire  to  affect  the 
living.  The  rights  of  such  persons  will  remain  the  same 
after  as  they  were  before  our  present  decision  and  will  be 
wholly  unaffected  by  it.  We  simply  say  that  in  this  case  the 
defendants  have  proposed  to  do  nothing  which  ought  to  affect 
unpleasantly  the  mental  condition  of  any  sound,  reasonable 
and  intelligent  man  or  woman,  and,  therefore,  an  injunction 
TN        ought  to  have  been  refused^  \\ 

We  have  looked  at  the  question  of  the  appealability  of  the 
judgment,  and  are  of  the  opinion  that  the  court  has  jurisdic- 
tion. Nor  do  we  think  that  the  question  is  now  merely  an 
abstract  one  because  of  the  fact  that  it  was  the  intention  of 
the  defendants  in  causing  the  sttitue  to  be  made  to  place  the 
same  on  exhibition  in  one  of  the  buildings  at  the  Chicago 
exposition,  now  past  and  gone.  That  was  only  one  of  the 
purposes  of  the  defendants.  They  intended  to  retain  the 
statue  after  the  exhibition  and  bring  it  back  to  New  York 
and  place  it  in  the  studio  of  the  Ladies  Art  Association,  a 
place  which  so  far  as  the  evidence  shows  is  appropriate  for 
the  purpose.  This  intention  is  not  illegal  and  might  be  prop- 
erly carried  out  but  for  this  injunction. 
E  \lIpon  the  whole  we  are  of  the  opinion  that  the  plaintiff  has 
made  a  mistake  in  his  choice  of  this  case  as  an  appropriate  one 
in  which  to  ask  for  the  enforcement  of  the  right  of  privacy. 

The  judgment  must  be  reversed  as  to  the  parties  appealing 
and  the  complaint  dismissed  as  to  them,  with  costs^ 

Gray,  J.  (dissenting).  I  must  emphatically  dissent  from 
the  decision  of  this  court  that  there  was  no  ground  shown  in 
this  case  for  the  equitable  relief  which  was  granted  below. 
That  a  precisely  analogous  case  may  not  have  arisen  hereto- 
fore, in  which  the  peculiar  power  of  a  court  of  equity  to  grant 
relief  by  way  of  injunction  has  been  exercised,  furnishes  no 
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reason  against  the  assumption  of  jurisdiction.  This  equitable 
jurisdiction  of  the  court  is  determined  by  the  particular  cir- 
cumstances of  each  particular  case  and  depends  upon  the  exist- 
ence of  a  state  of  facts  which  demonstrates  a  wrongful  act 
performed,  or  threatened  to  be  performed,  to  the  prejudice  of 
Bome  right  of  property  and  for  which  there  is  no  adequate 
remedy  at  law. 

Upon  the  findings  in  this  case,  I  think  we  are  bound  to 
say  that  the  purpose  of  the  defendants  was  to  commit  an  act 
which  was  an  unauthorized  invasion  of  the  plamtiff's  right  to  • 
the  preservation  of  the  name  and  memory  of  Mrs.  Schuyler 
intact  from  public  comment  and  criticism.  As  the  represen- 
tative of  all  her  immediate  living  relatives,  it  was  competent 
for  him  to  maintain  an  action  to  preserve  them  from  becom- 
ing public  property ;  as  would  be  the  case  if  a  statue  were 
erected  by  strangers,  for  public  exhibition  under  «uch  classi- 
fication, with  respect  to  the  characteristic  virtues  of  the 
deceased,  as  they  judged  befitting.  I  cannot  see  why  the 
right  of  privacy  is  not  a  form  of  property,  as  much  as  is 
the  right  of  complete  immunity  of  one's  person.  If  it  is  a 
property  right  with  reference  to  the  publicatioi>  of  a  cata- 
logue of  private  etchings  and  entitled  to  be  protected 
against  invasion,  as  Lord  Cottenham  held  in  Prince  Albert 
V.  Strange^  (1  Macn.  &  G.  25,  47),  why  is  it  not  such  with 
reference  to  name  and  reputation  ?  We  have  some  illustra- 
tions of  the  exercise  by  courts  of  equity  of  their  peculiar 
powers  in  cases  which  have  been  cited,  in  principle  not  unlike 
this ;  where  the  publication  of  one's  letters  and  the  sales  of  pho- 
tographic portraits  have  been  enjoined,  besides  the  case  of  the 
publication  of  the  catalogue  referred  to.  (See  Gee  v.  Pritch- 
(^d^  2  Swanst.  402 ;  Prince  Albert  v.  Strange^  2  De  G.  ife  Sm. 
652 ;  Pollard  v.  Photog.  Co,,  L.  E.,  40  Ch.  D.  345,  and  Woolsey 
V.  Judd,  4  Duer,  379.)  These  decisions  are  authority  for  the 
doctrine  that  equity  will  interfere  to  prevent  what  are  deemed  to 
^  violations  of  personal  legal  rights  and  the  only  limitation 
^pon  the  application  is  that  the  legal  right  which  is  to  be  pro- 
tected shall  be  one  cognizable  as  property.     It  seems  to  me 
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clear  that  the  jurisdiction  of  equity  is  not  made  to  def"  nd  upon 
the  existence  of  corporeal  property  and  that  it  is  exercised 
whenever  the  complainant  establishes  his  claim  to  the  posses- 
sion of  exclusive  personal  rights  and  their  violation  in  definite 
ways ;  for  which  an  action  at  law  cannot  afford  plain  and  ade- 
quate redress.  That  is  the  case  here.  The  defendants  were 
a  voluntary,  unincorporated  association ;  whose  object  was  to 
erect  a  statue  of  Mrs.  Schuyler  as  the  "  typical  philanthro- 
pist," and  subscriptions  were  solicited  from  the  public  to 
"^^  create  a  fund  for  that  purpose.  It  was  found  by  the  trial 
court  that  the  acts  of  the  defendants  "  have  exposed  the  name 
and  the  memory  of  Mrs.  Schuyler  to  adverse  comment  and 
public  criticism  of  a  nature  peculiarly  disagreeable  to  her 
relatives,  and  liave  caused  disagreeable  notoriety,  for  which 
they  are  in  no  way  responsible."  It  was  found  that  "  annoy- 
ance and  pain  have  been  caused  tliereby  to  the  plaintiff  and  to 
the  immediate  relatives  of  Mrs.  Schuyler,"  to  their  great  dis- 
tress and  injury,  by  the  notoriety  incident  thereto. 

However  opinions  may  differ  with  respect  to  the  substan- 
tial nature  of  the  injury  to  the  feelings  of  Mrs.  Scliuyler's 
relatives,  we  have  the  finding  that  it  was  in  fact  caused,  and 
we  should  not  say  that  it  was  merely  fanciful.  The  theory  of 
the  case,  which  calls  for  equitable  relief,  is  not  that  of  a  mere 
protection  to  wounded  feelings  ;  but  the  protection  of  a  right 
which  those  who  represent  the  deceased  have  to  her  name  and 
memory  as  a  family  heritage  and  which  had  not  become  the 
public  property.  Why  ife  that  not  a  legal  and  an  exclusive 
interest  and  why  are  its  possessors  not  entitled  to  be  protected 
by  the  law  from  a  notoriety  which  invites  public  criticism  of 
the  memory  and  reputation  of  the  deceased  relative  ?  And  if 
it  be  true  that  there  is  no  known  application  at  common  law 
of  the  principle,  does  not  that  natural  justice  with  which 
equity  is  synonymous  require  that  equity  supply  the  defi- 
ciency, or  enlarge  the  operation  of  legal  principles,  and  grant 
the  shelter  of  the  law  to  the  name  and  memory  of  the 
deceased,  at  the  instance  of  her  relatives  ? 

The  evidence  does  not  establish  that  Mrs.  Schuyler  was  a 
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pnblic  character,  nor  that  she  was  In  such  public  station,  or  so 
prominent  in  public  works,  as  to  make  her  name  and  memory 
public  property.  That  she  was  engaged,  throughout  her  life^ 
in  acts  of  benevolence  and  beneiicence,  may  be  perfectly  true ; 
but  she  was  never  a  pnblic  character  and  in  no  just  sense  can 
it  be  said  that,  because  of  what  she  chose  to  do  in  the  private' 
walks  of  life,  she  dedicated  her  memory  to  the  state  or  nation 
as  public  property.  To  hold  that,  by .  reason  of  her  constant 
and  avowed  interest  in  philanthropical  works,  unconnected  with 
public  station,  the  right  accrued  to  an  association  of  individ- 
uals, strangers  to  her  blood,  to  erect  a  statue  of  her,  typifying 
a  human  virtue,  through  contributions  solicited  from  the  gen- 
eral public,  is,  in  my  judgment,  to  assert  a  proposition  at  war 
with  the  moral  sense  and  I  believe  it  to  be  in  violation  of  the 
sacred  right  of  privacy ;  whose  mantle  should  cover  not  only 
the  person  of  the  individual,  but  every  personal  interest  which 
he  possesses  and  is  entitled  to  regard  as  private,  when  through 
no  act  of  his,  nor  by  any  peculiar  circumstances,  has  the  pub- 
lic acquired  any  right  in  them.  Unless  equity  does  interfere, 
tlie  right  of  privacy  will  be  lost  and  that  will  become  the 
property  of  the  public,  which,  our  sentiments  and  reason  and 
our  sense  of  justice  tell  us,  is  the  private  property  of  the  rela- 
tives of  the  deceased  person.  That  the  plaintiff  is  entitled,  if 
any  one  is,  to  a  remedy,  has  been  heretofore  mentioned  and  it 
is  the  finding  of  the  trial  court,  and  that  that  remedy  may  be 
preventive  in  its  character  seems  to  me  to  be  within  the  rea- 
son and  principle  upon  which  equity  j^rroceeds. 

It  is  not  necessary  that  the  proposed  statue  of  Mrs.  Schuy- 
ler should  be  libelous  in  character.  The  wrong  consists  not  in 
that  fact,  but  in  the  unauthorized  acts  of  the  defendants,  which 
will  invite  adverse  comment  and  public  criticism  upon  the  life 
and  character  of  the  deceased,  bring  lier  name  and  memory 
into  more  or  less  unenviable  notoriety  and  inflict  upon  her 
immediate  relatives  and  representatives  more  or  less  injury  in 
their  feelings  and  their  desires  for  that  privacy,  which,  in  their 
private  station  of  life,  they  have  the  right  to  enjoy. 

The  threatened  offense  is  of  a  permanent  and  continuing 
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nature  and,  in  many  senses,  differs  from  cases  of  mere  libel* 
ous  publications.  I  think  that  a  case  was  made  out  where 
equity  was  unfettered  in  its  exercise  by  any  legal  principle 
and  where  the  decree  of  the  court  below  should  be  affirmed. 
i^AU  concur  with  Peckham,  J.,  for  reversal,  except  Gray, 
J.,  who  reads  for  affirmance. 
Judgment  reversed^ 
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Sabah  Matilda  Mygatt  ejb  al.,  as  Trustees,  etc.,  Respond- 
ents, V.  Geobge  S.  Coe,  Appellant. 

1.  Covenants  in  Deed  —  Privity  op  Estate.  Privity  of  estate  is 
•essential  to  carry  covenants  of  warranty  and  quiet  enjoyment  to  subse- 
•quent  grantees  in  order  to  support  a  right  of  action  by  them  against  the 
•original  covenantor,  when  there  is  an  eviction  by  paramount  title. 

2.  Possession  op  Land  —  Phivity  of  Estate.  Legal  possession  of 
land,  though  the  lowest  interest  or  title  that  a  person  can  have,  is  an 
•estate  therein,  capable  of  being  conveyed,  and  when  conveyed  creates  a 
aufflcient  privity  of  estate  between  grantor  and  grantee  to  carry  the 
covenants  of  warranty  and  quiet  enjoyment  through  successive  convey- 
■ances  to  a  remote  grantee. 

8.  Pkesumption  as  to  Possession  op  Land  —  Husband  and  Wife. 
The  presumption  is  that  the  legal  possession  of  land  follows  the  owner- 
ship, and  where  husband  and  wife  are  living  on  her  premises  she  is  pre- 
sumed to  have  the  legal  possession  exclusive  of  the  husband's  possession, 
unless  there  is  something  to  show  the  contrary. 

4.  Wipe's  Surrendeb  op  Possession  to  Husband.  There  must  be  a 
.surrender  by  a  wife  to  her  husband  of  some  interest  or  dominion  over  her 
real  property  by  some  act  or  agreement  on  her  part,  express  or  implied, 
which  will  take  from  her  at  least  some  right  or  incident  ordinarily  per- 
taining to  the  absolute  ownership  of  real  estate,  in  order  to  give  him  any 
legal  possession  of  her  premises  on  which  they  live  together. 

5.  Possession  op  Land  —  Covenants  upon  Conveyance.  The  legal 
possession  of  land  which  is  sufficient  to  carry  the  covenants  upon  a  con- 
veyance must  be  a  right  or  interest  in  the  nature  of  property,  valid  at  all 
•events  against  all  extraneous  intrusion  and  capable  of  the  same  kind  of 
■transfer  and  devolution  as  other  property. 

6.  Evidence  as  to  Husband's  Possession.  Evidence  that  a  man  lived 
with  his  family  on  his  wife's  premises;  that  while  there  he  paid  some  small 
iDills  for  repairs;  and  that  on  one  occasion  the  taxes  on  the  property  were 
paid  with  his  personal  taxes  in  one  payment  by  some  one  not  identified 
l)y  the  testimony,  is  insufficient  to  show  that  the  husband  had  any  legal  poi- 
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session  of  the  premises  wliich  can  support  his  covenants  of  warranty  and 
quiet' enjoyment  in  a  deed  of  the  premises  made  by  his  wife  and  himself  as 
^ntors. 

7.  Receipt  OP  Consideration  by  Husband — Evidence.  A  witness 
may  he  asked  whether  or  not  he  received  any  part  of  the  consideration  paid 
for  and  expressed  in  a  deed  of  his  wife's  premises  with  covenants  of  warranty 
and  quiet  enjoyment  in  which  he  joined  as  grantor  ahd  covenantor,  where 
the  issue  is  as  to  his  possession  of  the  premises;  since  the  evidence  may 
have  some  bearing  on  that  issue  and  does  not  tend  in  any  just  sense  to 
contradict  or  vary  any  right  or  liability  depending  upon  the  terms  of  the 
instrument. 

&  Covenant  Running  to  Heihs  and  Assigns.  The  fact  that  a  cove- 
nant runs  to  the  grantee,  "  his  heirs  and  assigns/'  does  not  dispense  with 
the  necessity  of  privity  of  estate  in  order  to  carry  the  covenants  with  the 
land,  and  the  mere  employment  of  these  words  will  not  make  a  covenant, 
which,  in  its  nature  or  otherwise  is  personal,  run  with  the  land. 

9.  Grantor's  Lack  op  Title  —  Effect  on  Covenant.  The  circum- 
stance that  a  woman  had  no  title  to  land  which  she  assumed  to  convey  by 
a  deed  in  which  her  husband  joined  has  no  force  when  detormining  the 
nature  and  character  of  the  covenants  in  relation  to  the  husband's  liability 
thereon  by  reason  of  possession;  but  that  question  must  be  determined  as 
if  she  had  title. 

Mtfgatt  V.  Coe  (124  N.  T.  212) ;  8.  C.  (142  N.  Y.  78),  followed. 

Mygatt  v.  Oae  (83  Hun,  612),  reversed. 

(Argued  May  28,  1895;  decided  November  26,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  tlie  first  judicial  department,  entered  upon 
aa  order  made  December  14,  1894,  which  affirmed 'a  judg- 
ment in  favor  of  plaintiffs  entered  upon  the  decision  of  the 
court  on  trial  at  Circuit. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Joseph  II,  Choate  for  appellant.  The  defendant  never  was 
m  possessiqu  of  the  premises  in  question,  and  there  is  conse- 
qnentlj  no  sufficient  privity  of  estate  to  carry  the  covenants 
with  the  land.  {Stanley  v.  N.  U,  Bank,  115  N.  Y.  124 ;  T. 
^-  -Bank  v.  Guenther,  123  N.  Y.  569  ;  Frantz  v.  Ireland^ 
^  Barb.  386  ;  Jon^%  v.  Chapman^  2  Exch.  821 ;  Lightwood 
oil  Po88.  of  Land,  16,  37 ;  Lyall  v.  Kennedy,  L.  R.  [18  Q.  B. 
D.]  813;  142  K  Y.  87;  Bunker  v.  Ra/iid,  19  Wis.  254; 
58 
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S^wift  V.  Affnes,  33  "Wis.  230 ;  HedJieldY.  IT.  c&  S.  B.  R.  Co.y 
25  Barb.  54;  Booth  v.  Small,  25  Iowa,  178;  Pollock  & 
Wright  on  Possession,  14,  30,  126 ;  2  Bouvier  Law  Diet.  435  ; 
2  Rapalje  &  Lawrence  Diet.  977 ;  Civil  Code  of  Louisiana, 
art.  3359  ;  Fowler  v.  Poling,  2  Barb.  300 ;  Hardenhurgh  v. 
Crary,  50  Barb.  32 ;  Knapp  v.  Smith,  27  N.  Y.  278;  Tred- 
well  v.  Reddick,  1  Ired.  [N.  C]  56  ;  Williams  v.  Buchanauy 
1  Ired.  [K  C]  535 ;  Bynurn  v.  ftt/-^;',  4  Ired.  [N.  C]  310 ; 
Morrison  v.  Kelly,  22  111.  610.)  The  defendant  should  have 
been  allowed  upon  the  trial  to  show  that  he  received  no  part 
of  the  consideration  expressed  in  the  deed  to  Nancy  Fisher. 
(Code  Civ.  Pro.  §  840 ;  Wilson  v.  B,  E.  Soc,  10  Barb.  308 ; 
1  Greenl.  on  Ev.  [14th  ed.]  §  285 ;  Best  on  Ev.  202 ;  Shephard 
V.  Zittle,  14  Johns.  210 ;  Bowen  v.  Bell,  20  Johns.  338  ; 
Jif^Creav,  Purmort,  16  Wend.  460;  Bingham  v.  Welder- 
wax,  1 N.  Y.  509  ;  Barnum  v.  Child^^  1  Sandf.  58 ;  Sioughton 
V.  Lynch,  2  Johns.  Ch.  210  ;  Huntington  v.  Havens,  5  Johns. 
Ch.  22.)  The  defendant  cannot  be  held  liable  simply  because 
his  covenant  was  with  the  grantee,  her  heirs  and  assigns. 
(Eawle  on  Cov.  [5thed.]  §§  2,  203  ;  Spender  Case,  5  Coke,  16  ; 
Lougher  v.  Williams,  2  Levinz,  92 ;  Hyde  v.  Wifidsor,  Cro.  Eliz. 
552;  jV^orcross  V.  James,  14:0  Mass.  188;  JTeppelv.  Bailey,  2 
M.  &  K.  517 ;  Dart  on  Vendor  &  Purchaser  [5th  ed.],  777,  778  ; 
Sugden  ^on  Vendors,  577,  578 ;  Spe?ice?'\s  Case,  Smith's  L.  C. 
184  ;  Slater  v.  Rawson,  1  Mete.  450  ;  Hurd  v.  Curtis,  19  Pick. 
459  ;  Jacques  v.  Short,  20  Barb.  269  ;  Dinman  v .  Prince,  40 
Barb.  213 ;  Andrews  v.  Appel,  22  Hun,  430  ;  P,  Ins,  Co.  v. 
C  Ins.  Co.,  87  N.  Y.  401 ;  Clark  v.  Bevoe,  124  N.  Y.  120 ; 
Dexter  v.  Beard,  130  K  Y.  549,  124  X.  Y.  214;  142  N.  Y. 
87  ;  Nye  v.  lloyle,  120  N.  Y.  203  ;  Coleman  v.  Bresnaham, 
54  Hun,  622 ;  Hart  v.  Lyon,  90  N".  Y.  663 ;  11  Am.  Law  Reg. 
198.)  Even  if  it  be  held  that  the  covenants  ran  with  the  land, 
these  plaintiffs  cannot  take  advantage  of  them.  {Union  Cot- 
lege  v.  Whaler,  61  N.  Y.  118 ;  Calkins  v.  Calkins,  3  Barb. 
305,  312;  Bryan  v.  Butts,  27  Barb.  503;  Astor  v.  Hoyt, 
5  Wend.  603,  615;  Town  v.  Needham,  3  Paige,  546; 
Andrews  v.  Wolcott,  16  Barb.  22;  Rawle  on  Cov.  [4th  ed.]  313.) 
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.Edward  2f.  Cfrout  for  respondents.  There  is  sufficient  and 
uncontradicted  evidence  to  sustain  the  various  findings  of 
possession.  {HardenhurgK  v.  Crary^  50  Barb.  32  ;  Knapp  v. 
Smith,  27  N.  Y.  277 ;  Alexander  v.  Hard,  64  N.  Y.  228 ; 
Pope  V.  Eanmer,  74  N.  Y.  240,  245  ;  Churchill  v.  Onder- 
donk,  59  N.  Y.  134 ;  Frantz  v.  Ireland,  ^^  Barb.  386,  389  ; 
J/yjra^^  V.  Coe,  142  K  Y.  84 ;  Hudson  v.  ^.,  ir.  &  O.  R.  R. 
Co.,  145  N.  Y.  408.)  These  findings  being  supported  by  the 
evidence,  this  court  will  not  disturb  the  judgment.  (Code 
Civ.  Pro.  §  1337 ;  Kea^hey  v.  B,  C  Worlc^,  142  N.  Y.  467 ; 
Z>ean\.  Raplee,  145  N.  Y.  319,  327.)  The  possession  thus 
shown  conforms  to  the  recognized  definitions  of  the  term. 
(  Williams  v.  Buchanan,  1  Ired.  [N.  C]  540 ;  Mayor,  etc.,  v. 
JParh  Coinrs.,  44  Mich.  603;  Brown  v.  Volkening,  64  N. 
T.  80 ;  Baxion  v  Sheppard,  6  llalst.  197  ;  Churchill  v.  Onder- 
dank,  59  IS.  Y.  136  ;  Sunol  v.  Hepburn,  1  Cal.  263 ;  Coryell 
V.  Cain,  16  Cal.  573 ;  Alexander  v.  Hard,  64  N".  Y.  228  ; 
Slater  v.  Rawson,  6  Mete.  439  ;  Mygatt  v.  ft?^,  142  K.  Y. 
87;  124  N.  Y.  221 ;  Harsha  v.  ^^'2^,  45  K.  Y.  415.)  The 
exclusion  of  the  evidence  offered  to  contradict  the  recital  of 
the  defendant's  deed  was  proper.  The  defendant  is  estopped 
from  denying  that  he  received  some  consideration.  {Stack- 
pole  V.  Rohbins,  47  Barb.  219 ;  Hehbard  v,  Haughian,  70  N. 
Y.  54;  Barnum  v.  Childs,  1  Sandf.  62;  M^Crea  v.  Pur- 
mort,  16  Wend.  460 ;  Gerard  on  Titles  [3d  ed.],  508.)  The 
defendant  is  liable  to  the  plaintiffs  by  force  of  the  words 
"  heirs  and  assigns "  in  his  covenants,  as  a  matter  of  clear 
intention  and  of  valid  contract  made  for  the  plaintiffs'  bene- 
fit, and  the  defendant  is  now  estopped  from  claiming  other- 
wise. {Mygatt  v.  Coe,  142  K  Y.  87 ;  Dexter  v.  Beard,  130 
N.  Y.  549;  CUrk  v.  Devoe,  124  K  Y.  120;  Pars,  on 
Cent.  chap.  2,  §  1 ;  3  Washb.  on  Eeal  Prop.  [5th  ed.]  6,  §  2 ; 
Beddoe  v.  Wad»worth,  21  Wend.  120 ;  Nye  v.  Hoyle,  120 
If.  Y.  195 ;  Coleman  v.  Breanaham.,  54  Hun,  619 ;  Andrevjs 
V.  Apple,  22  Hun,  429 ;  Colby  v.  Osgood,  29  Barb.  339 ; 
Ernst  v.  Parsons,  54  How.  Pr.  163 ;  Boyd  v.  Belmont,  54 
How.  Pr.  513 ;  Priess  v.  Le  Poidevin,  19  Abb.  [N.  C]  123 ; 
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Hart  V.  Zyon,  90  K  Y.  663 ;  1  fl.  S.  748,  §  2 ;  Zauorence  v. 
Fox,  20  N.  Y.  268;  Giford  v.  Corrigan,  117  N.  Y.  257, 
262-265  ;  Van  Schaick  v.  T.  ^.  ^.  (7o.,  38  N.  Y.  346 ;  ^ar- 
low  V.  J/yer^,  64  N.  Y.  41  ;  Hand  v.  Kennedy,  83  N.  Y. 
149 ;  Tho7ap8(m  v.  JSimpson,  128  N.  Y.  270,  286 ;  House  r. 
McCormack,  57  N.  Y.  310 ;  TV^if  v.  Munaon,  63  Barb.  31 ; 
WUU  V.  Patten,  24  Pick.  324 ;  TVi^Z^  v.  Eaatm/m,  3  Mete. 
121-124.)  The  defendant's  liability  is  to  the  plaintiffs. 
{Eector  v.  Mack,  93  N.  Y.  488 ;  Mygatt  v.  Coe,  124  N.  Y. 
240;  142  N.  Y.  88,  89.) 

O'Brien,  J.  The  persistence  of  the  parties  to  this  litiga- 
tion and  the  nature  of  the  questions  involved  brings  it  here 
for  the  third  time  for  review.  The  facts  and  the  law  involved 
in  the  controversy  have  been  so  fully  spread  upon  the  records 
of  the  court  on  former  appeals,  first  in  the  Second  Di\dsion 
and  subsequently  here,  that  they  ^are  all  quite  familiar  and 
require  but  a  very  brief  statement.  {Mygatt  v.  Coe,  124  N. 
Y.  212 ;  S,  a,  142  N.  Y.  78.)  The  action  was  to  recover 
damages  for  an  alleged  breach  of  the  covenants  of  warranty 
and  quiet  enjoyment  contained  in  a  deed  of  certain  real  estate 
in  Brooklyn,  made  on  the  12th  of  April,  1867,  by  the  defend- 
ant's wife,  since  deceased,  to  Nancy  Fisher,  and  in  which  the 
defendant  joined.  It  contained  the  usual  covenants  of  war- 
ranty and  for  quiet  enjoyment  and  was  so  drawn  as  to  appear 
to  be  the  act  of  both  husband  and  wife.  About  two  years 
afterwards,  the  grantee,  Mrs.  Fisher,  mortgaged  the  premises 
to  the  plaintiffs  to  secure  the  payment  of  a  loan  of  $15,000. 
This  mortgage  was  subsequently  foreclosed  and  plaintiffs  took 
the  deed  upon  the  sale,  and  it  is  conceded  that  there  was  an 
eviction,  there  being  no  dispute  about  the  fact  that  neither  the 
defendant  nor  his  wife  had  any  title  to  the  property  at  the 
time  of  the  conveyance.  The  deed,  however,  was  given  in 
good  faith,  in  the  belief  on  their  part  that  the  title  was  good. 

The  defendants  wife,  Almira  S.  Coe,  purchased  the  prop- 
erty Jnly  15,  1858,  for  a  valuable  consideration,  and  took  the 
deed  in  her  own  name  from  a  party  then  in  possession,  as  she 
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supposed,  under  good  title.  She  immediately  went  into  pos- 
session, and,  with  her  husband,  lived  in  the  house  until  the 
conveyance  to  Nancy  Fisher,  who  also  went  into  possession, 
and  conveyed  the  same,  subject  to  the  plaintiffs'  mortgage, 
and  her  remote  grantee,  one  Leavitt^  was  ejected  by  a  judg- 
ment of  the  court,  November  30,  1878,  which  adjudged  that 
at  the  time  of  the  deed  of  defendant  and  his  wife  to  Mrs. 
Fisher,  title  paramount  was  in  the  heirs  of  one  Howell.  The 
case  had  always  involved  in  it  a  narrow  question  of  law, 
depending  on  a  narrow  question  of  fact,  and  the  difficulty  has 
been,  first,  to  determine  the  nature  and  character  of  the  proofs 
necessary  to  establish  the  fact,  and  then  to  apply  the  law  to 
a  case  resting  upon  some  peculiar  features. 

There  is  no  question  about  the  fact  that  as  to  Mrs.  Coe,  the 
defendant's  wife,  the  covenants  were  broken.  The  sole  ques- 
tion is  in  regard  to  the  liability  of  the  defendant,  her  husband, 
also,  since  he  joined  in  and  made  himself  a  party  to  the  deed. 
The  deed  which  Mrs.  Coe  supposed  gave  her  good  title,  and 
under  which  she  went  into  possession,  ran  to  her  alone,  and 
under  the  habendum  clause  she  was  to  have  and  to  hold  the 
estate  granted  for  her  sole  and  separate  use,  the  same  as  if  she 
was  unmarried,  free  from  all  control  or  power  of  disposition 
in  her  husband.  When  she  conveyed  the  estate  so  held  by 
her  the  husband,  as  we  have  seen,  joined  in  the  deed,  and  the 
question,  in  its  broadest  sense,  is  whether  this  subjects  him  to 
liability  by  reason  of  the  failure  of  the  title  which  liis  wife 
assumed  and  covenanted  that  she  had  and  could  convey.  If 
this  was  a  mere  personal  covenant  only,  running  to  the  imme- 
diate grantee,  and  enforceable  by  him  alone,  and  not  a  cove- 
nant that  attached  to  and  ran  with  the  land,  passing  by  the 
successive  deeds  to  the  plaintiffs  with  the  land,  then  it  is 
admitted  that  the  action  cannot  be  maintained,  since  it  is  not 
claimed  that  the  plaintiffs  have  any  assignment  of  it,  other- 
wise than  through  their  deed.  It  must  be  regarded  as 
the  law  of  this  case  that  privity  of  estate  is  essen- 
tial to  carry  covenants  of  warranty  and  quiet  enjoyment 
to   subsequent    grantees   in  order    to    support   a  right    of 
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action  by  them  against  the  original  covenantor,  when  there 
is  an  eviction  by  paramount  title.  It  was  so  held  by  a  majority 
of  the  Second  Division  when  the  case  was  there,  and  we  felt 
constrained,  when  the  case  was  here,  to  follow  that  doctrine. 
(142  N.  T.  82.)  The  origin  of  that  rule,  the  reasons  upon 
which  it  rests  and  its  force  as  a  recognized  legal  principle, 
are  all  elaborately  discussed  in  the  opinions  on  the  former 
appeals,  and  it  can  serve  no  useful  purpose  to  resume  the 
discussion.  The  dissenting  opinion  of  Judge  Bradley,  who 
spoke  for  the  minority  on  the  first  appeal,  is  a  clear  and  forci- 
ble argument  in  stipport  of  the  view  that  any  covenant  made 
by  a  stranger  to  the  title,  but  for  the  benefit  of  the  land, 
which  relates  to  the  estate  and  tends  to  enhance  its  value, 
attaches  to  the  land  as  a  part  of  the  estate  and  passes  by  the 
grant.  The  distinction  between  personal  covenants  in  deeds 
and  those  which  run  with  the  land  was  made  at  a  time  when, 
by  the  common  law,  choses  in  action  were  not  assignable,  and 
this  circumstance  doubtless  was  an  element  in  the  process  of 
reasoning  through  which  the  rule  was  established.  Since 
choses  in  action  are  now  assignable  it  may  well  be  doubted 
whether  the  reason  of  the  rule  still  exists  in  all  its  force. 
When  a  person,  who  is  a  stranger  to  the  title,  consents  to 
become  a  party  to  the  conveyance  for  the  benefit  of  the  land 
and  in  order  to  enhance  the  value  of  the  estate  conveyed,  it 
is  not  difficult  to  suggest  arguments  based  upon  reason  and 
justice  for  holding  him  to  his  stipulation  in  favor  of  a 
remote  as  well  as  an  immediate  grantee.  But  the  law  for  this 
case,  at  least,  seems  to  be  settled  otherwise,  and  doubtless 
according  to  the  weight  of  authority,  so  that,  in  the  language 
of  Judge  Finch,  when  the  case  was  here  before,  "  Reserving 
freedom  of  thought  and  action,  when  the  case  becomes  a  prec- 
edent only,  we  must  here  and  now,  in  the  same  action, 
between  the  same  parties,  accept  without  criticism  what  has 
been  decided."  Another  point  has  also  been  settled  upon 
the  former  appeals,  and  that  is,  that  legal  possession  of  land, 
though  the  lowest  interest  or  title  that  a  person  can  have,  is 
an  estate  therein,  capable  of  being  conveyed,  and  when  con- 
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veyed  creates  a  sufficient  privity  of  estate  between  grantor 
and  grantee  to  carry  the  covenants  of  warranty  and  quiet 
enjoyment  through  successive  conveyances  to  a  remote 
grantee.  (142  N.  Y.  78.)  The  trial  court  has  found  as  a  fact 
that  the  defendant  was  in  possession  at  the  time  of  the  con- 
veyance, and  the  case  is  thus  narrowed  to  the  inquiry  whether 
that  finding  is  supported  by  evidence. 

There  is  really  no  evidence  from  which  that  fact  could  have 
been  foimd  unless  such  acts  as  grow  out  of  the  marital  rela- 
tions, and  which  must  exist  in  every  case  where  a  husband 
lives  with  liis  wife  in  her  house  or  upon  her  land,  are  to  be 
deemed  sufficient.  It  was  shown  tliat  the  defendant  lived  in 
the  house  with  his  family ;  that  he  paid  while  there  some 
small  bills  for  repairs ;  that  on  one  occasion  the  taxes  oh  the 
property  and  the  defendant's  personal  taxes  were  paid  in  one 
payment,  but  by  whom  did  not  appear.  The  defendant 
denied  that  he  had  any  right  to  or  interest  in  the  property  of 
any  kind  whatever.  If  it  is  to  be  held  that  upon  this  state  of 
facts  the  defendant  had  the  legal  possession  of  the  property, 
and  so  an  estate  in  it,  that  result  must  follow  in  every  case 
where  husband  and  wife  live  together  on  the  wife's  real 
estate.  The  presumption  is  that  the  legal  possession  follows 
the  ownership  of  the  land.  Hence,  it  was  necessary  to  show 
that  the  wife,  by  some  act  or  agreement  on  her  part,  express 
or  implied,  had  surrendered  to  the  husband  some  interest  in 
the  property  or  dominion  over  it  which  necessarily  took  from 
her  at  least  some  right  or  incident  ordinarily  pertaining  to  the 
abfiolnte  ownership  of  real  estate.  Tlie  husband  could  acquire 
no  estate  capable  of  sale  or  conveyance,  not  even  the  lowest 
known  to  the  law,  without  abridging  to  the  same  extent  that 
of  the  wife.  Whatever  interest  he  gained  she  must  have  lost. 
The  legal  possession  of  land  which  is  sufficient  to  carry  the 
isovenants  upon  a  conveyance  must  be  a  right  or  interest  in 
the  nature  of  property,  valid,  at  all  events,  against  all  extrane- 
ous intrusion  and  capable  of  the  same  kind  of  transfer  and 
devolution  as  other  property.  It  is  difficult  to  conceive  how 
two  persons  can  have  fiucli  a  possession  of  the  same  thing  at 
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the  same  time.  The  wife  in  this  ease  certainly  acquired  such 
a  possession  upon  the  conveyance  to  her,  and  there  was  no 
evidence  to  warrant  the  conclusion  that  she  had  in  any  way 
transferred  it  to  the  husband.  {Sta7iley  v.  TTie  Bank,  115  N. 
Y.  124;  Bank  v.  Queniher,  123  X.  Y.  569  ;  Bunker  v.  Randj 
19  Wis.  254;  Swift  v.  Agnes,  33  Wis.  230;  RedfieUy.  XT. 
c&  S,  7?.  i?.  Co.,  25  Barb.  54 ;  Beddoe'a  Exrs.  v.  Wad^orth^ 
21  Wend.  124.) 

All  that  was  decided  in  the  case  of  AUxander  v.  Hard  (64 
X.  Y.  228)  was  that  certain  facts  were  shown  which  were 
competent  to  submit  to  the  jury  on  the  question  whether  the 
wife  had  in  fact  put  the  husband  in  possession.  They  were 
stated  by  tlie  court  in  the  opinion  as  follows  : 

"  It  appeared  in  evidence  that  the  plaintiff  had  built  the 
house  on  his  wife's  farm ;  that  he  moved  his  family  into  it, 
consisting  of  his  wife  and  several  children,  and  had  lived  there 
with  his  family  for  six  years ;  during  which  time  he  testified, 
without  objection,  that  he  had  been  in  possession  of  the  house 
and  had  control  of  it.  It  further  appeared  that  he  operated 
the  farm  in  his  own  name,  owned  the  stock  upon  it,  cultivated 
it  and  provided  for  his  family. 

"  We  think  from  these  facts  that  the  jury  might  well  have 
inferred  that  his  wife  had  put  him  in  possession  of  the  farm 
and  consented  to  his  building  upon  and  occupying  and  culti- 
vating it  in  his  own  name  and  on  his  own  account,  for  the 
support  of  himself  and  the  family." 

It  is  scarcely  necessary  to  say  that  there  was  no  evidence  in 
this  case  of  such  a  character.  So,  we  think,  that  there  was 
no  evidence  to  sustain  a  finding  of  any  such  possession  in  the 
husband  as  to  carry  to  the  plaintiffs  the  covenants  of  warranty 
and  quiet  enjoyment. 

There  is  another  question  in  the  case  which  may  arise  upon 
a  new  trial  and  should,  therefore,  be  noticed.  The  defendant 
was  a  witness  in  his  own  behalf  and  his  counsel  propounded 
to  him  the  question  whether  he  had  received  any  part  of  the 
consideration  expressed  in  the  deed  which  contained  the 
covenant,  and  if  so  what  part  ?     This  question  was  objected  to 
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by  the  plaintiffs'  counsel  on  the  ground  that  the  consideration 
is  expressed  in  the  deed.  The  court  sustained  the  objection 
and  tlie  defendant's  counsel  excepted. 

This  question  was  not  admissible  to  vary  or  contradict  the 
terms  or  legal  effect  of  tlie  deed  or  the  covenants,  or  on  the 
question  of  damages.  Wliatever  answer  was  given  it  could 
not  affect  the  validity  of  the  deed  or  the  legal  effect  of  the 
covenant.  It  would  still  remain  his  deed  and  his  covenant, 
supported  by  a  sufficient  consideration,  and  binding  upon  him 
according  to  its  nature  and  legal  effect.  The  question,  and 
the  only  question,  was  whether  the  covenant  ran  with  the 
land,  and  that  turned  upon  the  vital  issue  of  possession  in  the 
defendant  at  the  time  it  was  made,  an  independent  fact  not  at 
all  governed  by  the  terms  of  the  conveyance.  This  issue  the 
court  determined  in  favor  of  the  plaintiffs,  and  the  exclusion 
of  any  material  or  competent  evidence  offered  by  the  defend- 
ant on  that  issue  must  be  regarded  as  error.  We  think  the 
question  was  competent  since  it  had  or  might  have  had  some 
bearing  upon  the  issue  of  possession.  The  plaintiffs  had  the 
right  to  show  and  did  show  all  the  acts  and  dealings  of  the 
defendant  in  regard  to  the  property,  and  it  is  just  as  clear 
that  the  defendant  could  explain  or  contradict  such  testimony. 
It  would  have  been  competent  for  either  party  on  such  an 
issue  to  show  that  the  defendant  received  the  rents  and  profits 
of  the  property  during  the  time  that  the  title  stood  in,  his 
wife's  name,  or  the  contrary,  as  the  fact  might  be.  So,  also,  it 
was  competent  for  the  plaintiffs  to  prove,  if  they  could,  that 
the  defendant  received  tlie  consideration  or  some  part  of  it 
upon  a  sale  of  the  house,  since  that  fact  would  have  some 
bearing  upon  his  relations  to  the  property.  If,  for  example, 
he  had  received  the  consideration  of  $18,500  expressed  in  the 
deed,  or  some  part  of  it,  the  presumption  would  be  that  he 
received  it  in  virtue  of  some  riglit  to  it  or  some  interest  or 
estate  in  the  land,  legal  or  equitable,  and  this  fact  the  plain- 
tifEs  were  permitted  to  prove  by  the  recitals  of  the  deed.  The 
true  meaning  and  effect  of  the  ruling  of  the  learned  trial 
59 
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judge  was  that  the  receipt  by  the  defendant  of  the  considera- 
tion, or  some  part  of  it,  upon  the  sale  was  conclusively  estab- 
lished by  the  recitals  in  the  deed,  and  it  was  not  open  to  the 
defendant  to  contradict  these  recitals  by  showing  that  the  fact 
was  otherwise.  The  question  was  not  whether  there  was  in 
fact  a  consideration,  for  the  conveyance,  but  who  received  that 
consideration  and  that  inquiry  was  open  to  the  defendant,  not 
for  the  purpose  of  affecting  the  validity  or  constniction  of 
the  deed,  but  simply  because  it  threw  some  light  upon 
the  issue  of  possession  which  was  collaterally  involved  in 
the  case.  The  deed  or  its  recitals  could  not  conclude 
either  party  as  to  any  fact  bearing  upon  the  question  of 
legal  possession  at  the  time  that  the  covenant  was  made. 
That  being  an  issue  entirely  outside  and  independent  of  the 
terms  of  the  deed,  any  fact  bearing  upon  it  was  open  to  all 
competent  proof,  though  tliere  might  be  a  recital  in  regard  to 
this  fact  one  way  or  the  other  in  the  deed  itself.  A  deed  is 
not  conclusive  evidence  of  every  fact  recited  in  it,  and  this  is 
especially  true  when  that  fact  becomes  material  upon  some 
issue  or  question  merely  collateral  or  incidental  to  the  deed. 
The  truth  in  such  cases  may  be  shown  without  any  violation 
of  the  rule  which  excludes  parol  proof  to  contradict  or  vary 
the  terms  or  legal  effect  of  a  written  instrument.  The  writing 
was  never  intended  to  embody  or  be  evidence  of  the  fact  of 
possession  in  any  one  when  the  covenant  was  made,  nor  of  any 
fact  involved  in  or  bearing  upon  that  question.  Certainly  it 
was  not  conclusive  evidence.  The  proof  offered  did  not  tend 
in  any  just  sense  to  contradict  or  vary  any  right  or  liability 
depending  upon  the  terms  of  the  instrument,  but  it  had  a 
bearing  upon  another  and  independent  fact  to  which  the  deed 
was  collateral.  (  W/ieeler  v.  Billi7igs,  38  N.  Y.  263 ;  Van 
Brunt  V.  Day,  81  N.  Y.  251 ;  Condit  v.  Cowdrey,  123  N.  Y. 
463 ;  1  Greenlf.  on  Ev.  sec.  87 ;  Am.  &  Eng.  Ency,  of  Law,  vol. 
7,  p.  95,  art.  92  ;  M'Crea  v.  JPurmort,  16  Wend.  460  ;  Baird 
V.  Baird,  145  N.  Y.  659.)  It  was  upon  that  fact  that  the 
nature  and  duration  of  the  covenant,  whether  personal  or 
attaching  to   the   land,  depended.     The  writing   was   never 
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intended  to  be  the  repository  of  it  or  of  any  subordinate  fact 
relating  to  the  inquiry,  and  the  defendant  might  prove  it  out- 
aide  of  the  deed. 

"We  do  not  think  that  the  fact  that  the  covenant  in 
question  ran  to  the  grantee,  '^her  heirs  and  assigns,"  is 
material.  Whatever  confusion  may  exist  in  the  cases  with 
reference  to  the  use  of  these  words,  it  is  clear  that  they  cannot 
dispense  with  some  privity  of  estate  in  order  to  carry  the  cove- 
nant with  the  land,  and  it  has  never  been  held  that  a  covenant 
which,  in  its  nature  or  otherwise,  is  personal,  is  made  to  run 
with  the  land  by  the  mere  employment  of  these  words.  (Rawle 
on  Gov.  §§  2,  203 ;  jVorcross  v.  Jaines,  140  Mass.  188 ;  Dart 
on  Vend.  &  P.  [5th  ed.]  777,  778 ;  Sugden  on  Vendors,  577, 
578 ;  llurd  v.  Curtis^  19  Pick.  459 ;  Jacques  v.  Shorty  20 
Barb.  269 ;  Andrews  v.  Appel^  22  Hun,  430 ;  Clark  v.  Devoe^ 
124  X.  Y.  120 ;  Dexter  v.  Beard,  130  N.  Y.  549 ;  Mygatt  v. 
Coe,  142  N.  Y.  78.) 

The  circumstance  that  the  wife  had  no  title  when  she  con- 
veyed has  no  force  when  determining  the  nature  and  charac- 
ter of  the  covenants.  That  question  must  be  determined  as  if 
she  liad. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

Haight,  J.  (dissenting).  On  the  15th  day  of  July,  1858, 
one  Ebenezer  L.  Roberts  conveyed  to  Almira  S.  Coe,  the  wife 
of  the  defendant,  the  premises  in  question.  They  were  there- 
after occupied  by  Mrs.  Coe  and  the  defendant  as  a  family  resi- 
dence until  1867,  at  which  time  they  both  executed  a  deed 
purporting  to  convey  the  same  to  Nancy  Fisher.  The  deed 
contained  fnll  covenants,  including  that  of  warranty,  with  an 
acknowledgment  of  the  receipt  of  the  consideration  to  them 
in  hand  paid.  Possession  was  thereupon  surrendered  to  Nancy 
Fisher,  who  thereafter  executed  and  delivered  to  the  plaintiffs 
a  bond  and  mortgage  to  secure  a  loan  of  $15,000.  The  prem- 
ises were  subsequently  conveyed  to  Fuller  and  then  to  Leavitt. 
In  1878  the  Leavitts  were  ejected  by  a  judgment  of  the  couit, 
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at  the  instance  of  parties  claiming  to  be  heirs  of  one  Epliraim 
H.  Howell,  by  title  paramount  to  that  of  Roberts,  the 
grantor  of  Mrs.  Coe,  which  judgment  was  affirmed  by  this 
court.  (Dunning  v.  Zeavitt, .  85  N.  Y.  30.)  The  plain- 
tiffs then  foreclosed  their  mortgage,  and,  upon  the  sale,  bid 
in  the  premises  for  a  sum  less  than  the  amount  owing  to 
them,  and  a  deficiency  judgment  for  $2,000  was  entered, 
which  has  never  been  paid.  In  November,  1881,  the  plain- 
tiffs obtained  an  order  opening  the  judgment  in  ejectment  and 
permitting  them  to  be  added  as  parties  defendant.  Upon  the 
trial,  judgment  went  against  them,  which  was  subsequently 
affirmed  in  this  court.  (95  N.  Y.  617.)  This  action  was  then 
brought  against  the  defendant  for  breach  of  the  covenants 
embraced  in  the  deed  of  quiet  enjoyment  and  of  warranty, 
Mrs.  Coe  having  in  the  meantime  died.  The  plaintiff  recov- 
ered upon  the  trial  and  the  judgment  came  to  this  court  for 
review.  It  was  heard  by  the  Second  Division  and  reported  in 
12J:  N.  Y.  212.  The  main  question  there  considered  was 
whether  the  defendant's  covenants  of  warranty  and  quiet 
enjoyment  ran  with  the  land  and  were  available  by  a  subse- 
quent grantee.  It  was  held  by  a  majority  of  the  court  that 
the  defendant  being  a  stranger  to  the  fee,  his  covenants  did 
not  run  with  the  land,  and  a  new  trial  was  ordered.  Upon 
the  re-trial  judgment  was  entered  for  the  defendant,  but  upon 
the  findings  of  fact  that  at  the  time  of  making  the  conveyance 
the  defendant  was  in  possession  of  the  property,  consisting 
of  a  plot  of  land  with  a  dwelling  house  thereon,  being  there 
domiciled  and  residing  with  his  family ;  and  that  upon  tlie 
execution  and  delivery  of  the  deed  the  defendant  moved  out 
of  the  premises  and  surrendered  them  to  the  grantee,  who 
thereupon  went  into  po^ession  of  the  same.  Upon  the 
second  review  in  this  court  these  findings  were  considered  in 
connection  with  the  acknowledgment  in  the  deed  that  the  con- 
sideration was  "  to  them  in  hand  paid,"  being  both  the  defend- 
ant and  his  wife,  together  with  the  provision  in  the  covenant 
running  to  "heirs  and  assigns.'*  It  was  then  determined 
that  the  defendant,  being  in  possession  of  the  land,  had  an 
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^tate  which  he  could  convey,  and  having  transferred  tlie 
same  with  the  covenants  named  to  a  grantee,  liis  heirs  or 
assigns,  and  receiving  some  part  of  the  consideration,  the 
covenants  would  be  deemed  to  run  witli  the  land.  Another 
trial  was  had  resulting  in  a  judgment  for  the  plain- 
tiff. The  facts  as  now  found  are  as  follows :  "  Prior  to 
tlie  said  conveyance  the  defendant  iiad  incurred  and  paid 
charges  for  maintaining  said  premises  and  keeping  the  same 
in  repair;  that  he  had  also  paid  the  taxes  thereon  in  the 
years  1864  and  1865 ;  that  at  the  time  of  the  said  convey- 
ance he  was  in  control  and  had  dominion  over  the  said 
premises  and  exercised  acts  of  control  and  dominion ;  that 
at  the  time  of  the  said  conveyance  the  said  Almira  S.  Coe 
resided  in  said  premises  with  her  husband,  the  defendant, 
as  a  member  of  his  family ;  that  when  the  said  conveyance 
was  so  made  and  delivered,  the  defendant  was  in  possession 
of  the  said  real  property,  consisting  of  a  plot  of  land  with  a 
dwelling  house  thereon,  being  there  domiciled  and  residing 
with  his  family ;  that  upon  the  execution  and  delivery 
of  the  said  conveyance  the  defendant  moved  out  of 
the  said  premises  and  surrendered  the  same  to  the  said 
grantee,  who  thereupon  went  into  the  possession  thereof." 
It  is  thus  apparent  that,  upon  the  law  as  heretofore 
detennined  by  this  court,  the  judgment  now  entered  must 
stand  if  these  findings  are  sustained.  Exceptions  have 
been  filed  which  call  them  in  question  and  require  us  to 
determine  whether  there  is  any  evidence  to  sustain  them. 
Several  witnesses  testified  that  they  were  acquainted  with 
the  defendant  and  that  he  lived  on  the  premises  in  question 
with  his  wife  and  family  for  a  number  of  years  ;  tliat  when 
lie  moved  out  Mrs.  Fisher  moved  in.  Other  witnesses  tes- 
tified that  the  defendant  ordered  and  paid  for  plumbing  in 
the  house  and  repairs  thereon  from  time  to  time ;  that  he 
paid  the  taxes  during  the  years  1864  and  1865,  and  exer- 
cised control  and  dominion  over  the  premises.  This  is,  in 
snbstance,  the  evidence,  and  it  is  not  controverted.  Does  it 
fiostam  the    findings    and    establish    such    a    possession    as 
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amounts  to  some  privity  of  estate?  We  confess  that  the 
question  j)resented  is  a  close  one  and  may  not  be  free  from 
doubt.  At  common  law  there  could  be  no  question  but 
that  the  defendant  would  be  liable  upon  his  covenants,  for, 
in  the  real  property  of  the  wife  the  husband  had  an  estate 
during  coverture,  and  also  during  his  life,  if  there  was 
isssue  of  the  marriage.  {Ifnapp  v.  Smith,  27  N.  Y.  277.) 
Under  the  Married  Women's  Acts  of  1848  and  1849, 
the  wife  took  absolute  title  to  her  real  property  as 
though  she  were  unmarried  and  no  estate  vested  in  the 
husband  during  coverture.  He  still  may  have,  however, 
an  estate  during  life  if  there  be  a  child  of  the  marriage 
born  aUve,  but  this  may  be  cut  off  by  a  conveyance  hy 
the  wife  during  her  lifetime.  The  husband  still  remains 
the  head  of  the  family,  in  duty  bound  to  support  his  wife 
and  children  and  furnish  them  a  suitable  home  or  house  in 
which  to  reside.  He  may,  with  the  consent  of  his  wife,  live 
upon  the  premises  owned  by  her,  he  may  work  the  farm, 
raise  crops  thereon,  may  own,  care  for  and  raise  cattle,  and 
build  a  house  thereon,  and  where  this  is  done  with  the  coa- 
sent  of  the  wife  it  may  be  inferred  that  he  has  been  put  into 
possession  by  her,  and  being  in  possession  could  maintain 
an  action  for  trespass.  {Alexander  v.  Hard,  64  N.  Y.  228.) 
Where  a  party  enters  on  woodland  and  cuts  wood  and  does 
other  acts  thereon  as  owner,  he  thereby  becomes  seized  of 
the  land  as  against  every  one  but  the  true  owner,  though 
his  acts  do  not  constitute  the  disseizin  of  such  owner,  and 
if  he  conveys  by  deed,  his  possessory  title  passes  to  his  gran- 
tee and  his  covenant  of  warranty  would  run  with  the  land  and 
he  becomes  answerable  thereon  to  his  grantee's  assignee  if 
ousted  by  the  true  owner.  {Slater  v.  liawson,  6  Mete.  439.) 
Possession  of  lands  means  a  foothold,  an  actual  entry,  a  pos- 
session in  fact,  a  standing  upon  it,  an  occupation  of  it. 
{Churchill  v.  Onderdonk,  59  N.  Y.  134-136.)  It  is  denoted 
by  the  exercise  of  acts  of  dominion  over  it,  in  making  the 
ordinary  use  of  and  taking  the  ordinary  profits  from  it,  caring 
for  it,  having  it  in  one's  power  and  under  his  control.     {Brown 
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V.  Volkening^  64  N".  Y.  80  ;  WllUams  v.  Buchanan^  1  Ired. 
Law  [X.  C],  535-540.)  Sole  and  exclusive  possession  we  do 
not  understand  to  be  necessary.  Privity  of  estate  may  exist 
where  the  possession  is  joint.  The  defendant  may  have  had 
a  joint  possession  with  his  wife,  and  this  lias  some  support  in 
the  fact  that  they'  joined  together  in  the  covenants  providing 
that  they  shall  extend  to  the  heirs  and  aSvsigns  of  the  grantee, 
thus  apparently  intending  that  it  should  run  with  the  land. 
[Mygatt  v.  Coe^  142  N.  Y.  78-87.)  Some  criticism  was  made 
by  the  counsel  for  the  appellant  in  reference  to  the  language 
used  in  that  opinion,  as  to  the  effect  of  the  words  "  lieira  and 
assigns,"  that  if  there  was  privity  of  estate  tlie  covenants 
would  run  with  the  land  without  the  words  and  that  their  use 
in  this  connection  was  mere  surplusage.  This  may  be  so,  still 
the  fact  exists  that  they  were  used,  and  being  used,  tend  to 
make  more  clear  and  certain  the  meaning  and  intention  of 
the  covenantors.  The  defendant  doubtless  supposed  that  his 
wife  had  title  to  the  premises.  It  turned  out,  however,  that 
she  had  only  a  color  of  title.  {Ilowell  v.  Leaoitt^  siqyra,) 
The  only  estate  she  in  fact  had  was  that  of  possession  and 
this  she  had  with  her  husband. 

Upon  the  whole  case,  from  the  fact  that  he  lived  on  the 
premises  with  his  wife  and  family  ;  that  he  exercised  control 
and  management  thereof,  ordered  and  paid  for  the  plumbing 
and  repairs,  paid  tlie  taxes,  joined  in  the  deed  and  the  cove- 
nants running  to  the  heirs  and  assigns  of  the  grantee  and 
received  some  part  of  the  consideration,  we  are  inclined  to 
the  view  that  we  cannot  say,  as  a  matter  of  law,  that  the  find- 
ings are  wholly  without  evidence  to  sustain  them,  and  that  the 
defendant  intended  his  deed  to  be  an  idle  ceremony  of  no 
force  and  effect.  It  would  rather  seem  that  he  then  thought 
he  had  some  interest  or  estate  that  he  could  convey. 

An  exception  was  taken  by  the  defendant  to  the  exclusion 
of  the  evidence  offered  by  him,  to  the  effect  that  he  received 
no  part  of  the  consideration  expressed  in  the  deed.  In  this, 
we  think,  there  was  no  error.  The  deed  was  an  executed 
instrument  under  seal.     It  was  doubtless  competent  for  him 
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to  show  that  the  consideration  was  less  or  different  from  the 
amount  recited,  or  to  otherwise  explain  it,  but  lie  was  estopped 
from  showing  that  it  was  executed  without  any  consideration 
for  the  purpose  of  invalidating  the  instrument.  The  cove- 
nants in  a  deed  are  material  parts  thereof,  and  if  they  are 
dependent  on  consideration  the  effect  of  the  evidence  offered 
would  be  to  invalidate  them.  This  cannot  be  done  by  parol 
evidence.  To  permit  it  would  be  to  deprive  subsequent  gran- 
tees of  rights  acquired  in  good  faith,  relying  upon  the  co%'e- 
nants  of  the  grantors  and  his  acknowledgment  of  having 
received  a  good  consideration  therefor.  {M^Crea  v.  Pw/«- 
mo?^ty  16  Wend.  460;  Stackpole  v.  BobU7i8,  47  Barb.  212- 
219;  S.  (7.,  affirmed,  48  N.  Y.  665;  Ilebhard  v.  Ilaughian, 
70  K  Y.  54-59.) 

We  have  thus  far  considered  the  case  upon  the  assumption 
that  privity  of  estate  is  essential  in  order  to  cause  the  covenants 
to  run  with  the  land,  and  we  do  not  now  intend  to  question 
the  correctness  of  the  determination  of  the  Second  Division  to 
the  extent  that  the  covenants  of  a  stranger  to  the  fee  made 
without  consideration  do  not  run  with  the  land.  Whilst  con- 
ceding this,  we  are  unwilling  to  hold  that  an  agreement  may 
not  be  made,  even  by  a  stranger  based  upon  proper  consider- 
ation, to  warrant  and  defend  the  title  of  the  grantee  and  those 
that  shall  follow  him.  In  many  of  our  cities  searching  and 
guaranteeing  companies  have  been  organized  for  this  very 
purpose.  Such  companies  are  strangers  to  the  title,  and  have 
no  privity  of  estate,  but  for  a  consideration  they  undertake 
to  defend  the  title,  and  we  know  of  no  reason,  either  in  law 
or  morals,  why  they  may  not  intentionally  make  their  guar- 
anty run  with  the  land. 

In  the  case  under  consideration  as  we  have  seen,  the  defend- 
ant executed  the  covenants  in  question,  expressly  providing 
that  they  should  run  to  *' heirs  or  assigns,"  thus  intending 
them  to  run  with  the  land.  The  covenants  were  made  upon 
proper  consideration,  the  receipt  of  which  is  acknowledged  by 
him.  We  think,  therefore,  that  it  is  but  just  that  he  carry 
out  the  provisions  of  his  contract. 
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The  otiier  questions  discussed  have  already  been  considered 
in  the  former  decisions  of  this  court. 

The  judgment  sliould  be  affirmed,  with  costs. 

Andrews,  Ch.  J.,  Peckham  and  Gkay,  JJ.,  concur  with 
O'Brien,  J.,  for  reversal. 

Haight,  J»,  reads  dissenting  opinion,  and  Finch,  J.,  concurs 
with  opinion  ;  Bartlett,  J.,  concurs  in  result. 

Judgment  reversed. 


The  People  of  the  State  of  New  York,  Eespondent,  v.      I  J*^  *^^ 
Lewis  Altman,  Named  in  the  Indictment  James  Altman, 
Appellant. 

1.  Indictment  for  Forgebt  —  Duplicity.  An  indictment  for  forgery 
in  the  second  degree,  "which,  in  a  single  count,  alleges  that  the  defendant 
forged  an  indorsement  on  a  bank  check,  with  the  intent  to  defraud  a  per- 
son named,  and  offered  the  same  to  such  person  in  payment  for  goods 
purchased,  is  not  open  to  the  objection  that  it  charges  two  distinct  crimes, 
namely,  forgery  and  uttering  —  the  allegation  of  uttering  the  check  being 
simply  the  statement  of  a  fact  evidentiary  of  the  intent  to  defraud  essen- 
tial to  constitute  the  charge  of  forgery. 

2.  Forged  Check  —  Evidence.  It  is  material  error  on  the  trial  of  an 
indictment  for  forgery  by  uttering  a  forged  check,  to  admit,  as  bearing 
upon  the  question  of  intent,  other  similar  checks  found  upon  the  person 
of  the  defendant  with  the  forged  check  coimted  upon,  without  proof  that 
tbey  were  also  forgeries. 

3.  Hakmless  Error.  The  rule  that  an  error  committed  upon  a  trial 
Hay  be  overlooked .  when  the  party  complaining  was  not  prejudiced 
thereby,  is  only  applicable  where  the  error  could  by  no  possibility  have 
produced  injury. 

Petite  V.  AUman  (86  Hun,  568),  reversed. 

(Argued  October  29,  1890;  decided  November  26,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  May  14,  1895,  which  affirmed  a  judgment  of  the  Court 
of  Sessions  of  the  county  of  Warren,  entered  upon  a  verdict 
convicting  defendant  of  the  crime  of  forgery  in  the  second 
degree. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 
60 
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A.  Armstrong  J  Jr,^  for  appellant.  The  ruling  of  tbe  court 
on  the  demurrer  was  in  plain  violation  of  sections  278,  279, 
Code  of  Criminal  Procedure.  {People  v.  Tower^  135  N.  Y. 
457 ;  People  v.  Adler,  140  N.  Y.  331.)  A  substantial  right  of 
defendant  was  prejudiced  by  the  erroneous  admission  of 
improper  evidence  on  the  trial.  {People  v.  Everhardt^  1U4 
N.  Y.  591.)  There  is  an  entire  failure  of  proof  to  show  the 
commission  of  any  crime  by  defendant.  {People  v.  Maxwell^ 
67  N.  Y.  S.  K.  541 ;  People  v.  Plath,  100  N.  Y.  590 ;  Abb. 
Crim.  Brief,  §  786.) 

Lyman  Jenkins  for  respondent.  The  indictment  was 
sufficient.  (Code  Crim.  Pro.  §§  284,  285,  542,  684 ;  PeojyU 
V.  Dimmick,  107  N.  Y.  34 ;  People  v.  Brooks,  131  N.  Y. 
327;  People  v.  Laurence,  137  N.  Y.  522.)  The  ruling  of  the 
court  on  the  demurrer  was  correct.  {People  v.  Laurence,  137 
N.  Y.  521 ;  PeopU  v.  Conroy,  97  N.  Y.  68 ;  Penal  Code, 
§  511 ;  People  v.  Pynders,  12  Wend.  432.)  None  of  the  sul>- 
stantial  rights  of  the  defendant  were  violated.  (Code  Crim. 
Pro.  §  284 ;  People  v.  RockUll,  74  Ilun,  245  ;  Barb.  Crim. 
Law  [2d  ed.],  318 ;  I^hman  v.  People,  1  K  Y.  297 ;  Dawson 
V.  People,  25  JST.  Y.  399 ;  People  v.  Laurence^  137  N.  Y. 
524.)  The  evidence  fully  and  completely  sustains  the  convic- 
tion. (Penal  Code,  §  511 ;  Code  Crim.  Pro.  §  277 ;  Edwards 
on  Bills  &  Notes,  §§  19,  383,  384 ;  Story  on  Bills  &  Notes, 
§  135.)  None  of  the  constitutional  rights  of  the  defendant 
were  invaded.  {People  v.  Gardner,  144  N.  Y.  128.)  The 
objection  to  the  reception  in  evidence  of  the  forged  paper  was 
properly  overruled.  (Barb.  Crim.  Law  [2d  ed.],  113;  3 
Rogers  Crim.  Rec.  142 ;  6  Rogers  Crim.  Rec.  61.) 

Baktlett,  J.  The  defendant  was  indicted  as  James  Alt- 
man,  but  it  was  subsequently  found  that  his  name  is  Lewis 
Altman. 

The  indictment  charged  him  with  forging  the  check  of 
James  Altman  for  twenty-five  dollars  on  the  Glens  Falls 
National  Bank,  and  that  with  the  intent  to  defraud  one  Rufus 
M.  Cole  he  forged  upon  the  back  thereof  tlie  indorsement  of 
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one  Henry  H.  Bush,  and  offered  same  in  payment  for  certain 
goods  purchased  of  Cole. 

The  defendant  demurred  to  the  indictment  upon  the  ground 
that  more  than  one  crime  was  charged  therein.  The  demurrer 
was  overruled  and  defendant  required  to  plead,  and  we  think 
properly.  It  is  true  the  statute  (Code  of  Criminal  Procedure, 
§§  278,  279)  provides  that  the  indictment  must  charge  but  one^ 
crime  and  in  one  iorm,  except  it  may  charge  in  separate 
counts  the  crime  to  have  been  committed  in  a  different  man- 
ner or  by  different  means.  We  do  not  think  this  enactment 
in  the  Code  of  Criminal  Procedure  laid  down  a  new  rule,  but 
was  merely  a  codification  of  the  existing  law. 

The  Penal  Code  makes  both  the  forging  of  an  instrument 
(§  511)  and  the  uttering  thereof,  knowing  it  to  be  forged 
(§  521),  forgery  in  the  second  degree. 

It  may  well  be  that  one  person  may  forge  the  instrument 
and  another  utter  it,  and  it  is  evident  that  both  acts  should  be 
deemed  equally  criminal. 

In  the  indictment  now  before  us  the  crime  charged  was  the 
forgery  of  the  indorsement  of  H.  II.  Bush,  with  the  intent  to 
defraud  Rufus  M.  Cole.  It  charges  but  one  offense,  and  con- 
tains only  the  plain  and  concise  statement  of  the  act  consti- 
tuting the  crime  which  the  statute  requires.  (Code  of  Crimi- 
nal Procedure,  §  275.) 

The  allegation  that  the  defendant  offered  the  check  with  the 
forged  indorsement  thereon  to  Cole  in  payment  for  goods  pur- 
chased does  not  charge  a  separate  offense,  refers  to  one  trans- 
action, and  avers  a  fact  which  the  People  were  bound  to  prove 
before  they  could  convict. 

There  is  nothing  in  the  previous  decisions  of  this  court  lay- 
ing down  a  different  rule  of  criminal  pleading. 

The  counsel  for  tlie  defendant  referred  to  two  ca«es. 

In  People  v.  Tower  (135  N.  Y.  457)  the  only  point  decided 
was  that  assuming  the  offenses  of  forgery  and  uttering  the 
forged  instrument  could  not  be  united  in  the  same  indictment 
the  remedy  is  by  demurrer,  and  where  not  so  taken  the  objec- 
tion is  waived. 
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In  People  v.  AdUr  (140  N.  Y.  331)  the  defendant  was 
charged  with  the  crime  of  forgery  in  tlie  second  degree,  and 
the  first  count  in  the  indictment  charged  liim  with  forging  a 
certain  written  instrument  set  fortli,  T^hile  the  second  count 
charged  him  with  uttering  it. 

The  defendant  demurred  and  the  demurrer  was  overruled ; 
this  court  sustained  the  ruling. 

It  may  very  well  happen  that  when  the  district  attorney  is 
drawing  an'  indictment  for  forgery  in  the  second  degree 
he  may  be  in  doubt  as  to  whether  he  can  prove  the  forg- 
ing, or  the  uttering,  and  it  would  be  prudent  and  proper  plead- 
ing to  set  fortli  the  offense  in  two  counts  as  in  People  v.  Adler. 

But  in  the  case  at  bar  the  offense  charged  was,  as  already 
pointed  out,  the  forging  of  an  indorsement  with  the  intent  to 
defraud  a  certain  person  by  offering  it  to  him  in  payment  for 
goods  purchased,  and  there  is  nothing  in  either  of  the  cases 
cited  rendering  it  improper  to  set  forth  such  a  state  of  facts  in 
one  count  of  the  indictment. 

While  we  have  reached  the  conclusion  that  this  conviction 
must  be  reversed  upon  other  grounds,  we  have  dealt  at  length 
with  the  question  presented  on  the  demurrer  to  the  indict- 
ment in  order  to  settle  a  point  of  criminal  pleading  about 
which  some  confusion  seems  to  exist. 

When  the  prisoner  was  arrested  the  sheriff  searched  him 
and  found  upon  his  person  not  only  the  forged  check  and 
indorsement  which  are  set  forth  in  the  indictment,  but  sundry 
other  papers. 

One  paper  purported  to  be  the  check  of  W.  B.  Miller, 
dated  at  Hudson,  X.  Y.,  September  6,  1894,  drawn  on  the 
Farmers'  National  Bank  for  one  hundred  dollars  and  indorsed 
by  H.  H.  Busch,  being  the  same  indorsement  as  appears  upon 
the  check  set  forth  in  the  indictment.  Another  paper  pur- 
ported to  be  the  check  of  W.  B.  Young,  dated  at  Glens  Falls, 
September  6,  1894,  drawn  on  the  Glens  Falls  National  Bank 
for  one  hundred  dollars ;  this  check  bore  no  indorsement. 

Another  paper  contained  nothing  but  the  letters  and  word 
«H.  H.  Bush." 
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In  addition  to  the  above  there  were  six  blank  checks,  Mer- 
chants National  Bank,  Glens  Falls,  N.  Y. ;  two  onr  First 
Ifational  Bank,  Saratoga  Springs,  IS".  Y. ;  one,  Farmers' 
ifational  Bank,  Hudson,  N.  Y. 

At  the  trial  the  district  attorney  offered  in  evidence  the 
instrument  set  forth  in  the  indictment  and  which  had  been 
tendered  by  the  defendant  to  Kufus  M.  Cole  in  payment  for 
goods  and  the  indorsenaent  upon  which  had  been  proved  a 
forgery. 

While  this  paper  was  found  upon  the  person  of  the  defend- 
ant it  was  material,  was  fully  proved  and  properly  received, 
notwithstanding  the  objections  of  the  defendant. 

Thereupon  the  district  attorney  offered  in  evidence  the 
other  papers  found  on  the  person  of  the  defendant  and  whicli 
we  have  already  described,  without  giving  any  proof  as  to 
their  handwriting  or  as  to  whether  they  were  genuine  or 
forged. 

The  defendant's  counsel  objected  in  these  words,  viz. : 
"Defendant  objects  as  immaterial  and  not  set  out  in  the 
indictment  and  incompetent." 

The  record  then  states : 

"  Objection  overruled  and  papers  received  in  evidence  as 
marked  as  bearing  upon  the  question  of  the  intent  with  which 
the  act  was  committed.     Exception  to  the  defendant." 

These  papers  were  exhibited  to  the  jury,  and  it  may  very 
well  be  that  the  two  checks  duly  filled  out  and  already 
described  were  regarded  by  them  as  other  instruments  forged 
by  the  defendant,  although  no  proof  as  to  their  character  had 
been  offered. 

There  was  no  attempt  to  bring  the  case  within  the  rule  laid 
down  by  this  court,  tliat  upon  the  trial  of  an  indictment  for 
forgery  by  uttering  a  forged  check,  and  as  bearing  upon  the 
question  of  guilty  knowledge  of  defendant,  it  is  competent  to 
prove  the  uttering  by  him  of  other  forged  checks  upon  other 
occasions.     {People  v.  Everhardt^  104  N.  Y.  591.) 

It  is  impossible  to  say  that  the  defendant  was  not  preju- 
diced by  these  papers  admitted  against  his  objection.     The 
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rule  that  an  error  committed  upon  a  trial  may  be  overlooked 
when  the  party  complaining  was  not  prejudiced  thereby  is 
only  applicable  in  cases  where  the  error  could  by  no  possibility 
have  produced -injury.     (Stokes  v.  People^  53  N.  Y.  164.) 

We  think  the  papers  were  clearly  incompetent  evidence, 
and  their  admission  was  error,  and  the  judgment  of  convic- 
tion should  be  reversed. 

The  judgment  should  be  reversed  and  a  new  trial  ordered. 

All  concur. 

Judgment  reversed. 


Eugene  H.  Ladd  and  William  E.  Smallman,  Bespondents, 

156    349  "0,  ^TNA  INSURANCE  CoMPANY,  Appellant. 

147    4781 

167      68  FiKE  Insukance  —  Manufacturing  Establishment  —  Cessation  of 

l^^^^Tl         Operation.     A  mere  temporary  cessation  of  the  operation  of  the  machlnerj 
147    478|        in  a  manufacturing  establishment  (as,  e.  g.,  &  water-power  saw  mill)  by 
170    183|        reason  of  sickness,  break  down,  low  water  or  other  unavoidable  cause, 
without  any  intention  on  the  part  of  the  insured  to  cease  operating  or  to 
allow  the  premises  to  become  vacant  or  unoccupied,  is  not  of  itself  to  be 
deemed  a  violation  of  the  provisions  of  a  fire  insurance  policy  avoiding  it 
in  case  the  establishment  ceased  to  be  operated  for  more  than  ten  consecu- 
tive days,  or  became  vacant  or  unoccupied,  and  so  remained  for  ten  days. 
Reported  below,  70  Hun,  490. 

(Argued  October  31,  1895;  decided  November  26,  1896.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  July  8,  1893, 
which  reversed  a  judgment  in  favor  of  defendant  entered 
upon  a  verdict  directed  by  the  court  and  granted  a  new  trial. 

The»nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

A,  IT.  Sawyer  for  appellant.  Under  the  condition  of  the 
policy  rendering  the  same  void  if  the  subject  of  insurance  be 
a  manufacturing  establishment,  and  it  cease  to  be  operated  for 
more  than  ten  consecutive  days,  there  was  no  question  what- 
ever to  submit  to  the  jury.     (Lovell  Co.  v.  Houghtoriy  116  N. 
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T.  529;  ITaU  v.  Stevens,  116  N.  Y.  210;  Dwigkt  v.  G.  Ins, 
Co,,  103  N.  Y.  341,  358 ;  Wells  v.  World's  Assn.,  120  N.  Y. 
631 ;  Linkhauf  v.  Lomhard,  137  N.  Y.  417,  426 ;  Cutter  v. 
Morris,  41  Hun,  575 ;  Beyo  v.  iY.  Y.  C.  li.  B.  Co,,  34  K 
Y.  1,  13 ;  Lomer  v.  Meeker,  25  N.  Y.  361 ;  Weed  v.  Ins.  Co,, 
70  f^.  Y.  563;  Wim  v.  ^.  7?.  B,  R,  Co,,  24  K  Y.  430; 
AppUhy  V.  ^.  Ins.  Co,,  54  JST.  Y.  253 ;  T,  G,  C  Co.  v.  Smith, 
110  IS".  Y.  87 ;  Wyllie  v.  Palmer,  137  N.  Y.  253 ;  Groat  v. 
Gile,  51  X.  Y.  431,  441 ;  St.  Inkers  Home  v.  Association,  52 
X.  Y.  191 ;  Glacials  v.  Black,  67  N.  Y.  563,  567 ;  Blossom 
V.  Z.  /««.  Cb.,  64  IN".  Y.  162.)  The  policy  became  void  prior 
to  the  fire  by  reason  of  the  mill  having  ceased  to  be  operated 
for  more  than  ten  consecutive  days.  {Stone  v.  II.  Ins.  Co., 
153  Mass.  475 ;  Conlin  v.  W.  A.  Co.,  57  Md.  515  ;  Bay  v.  M. 
0.  M.  F.  Ins.  Co.,  70  Iowa,  710 ;  Laws  of  1886,  chap.  486 ; 
Laws  of  1892,  chap.  690,  §  121 ;  Quinlan  v.  P.  W.  Ins.  Co., 
133  K  Y.  366.)  The  sawing  of  the  two  logs,  three  days 
before  the  fire,  did  not  constitute  an  operation  of  the  mill ; 
nor  did  it  relieve  the  plaintiils  from  the  forfeiture  which  had 
previously  occurred.  {Mead  v.  iY.  W,  Ins,  Co,,  7  N.  Y.  530, 
535 ;  7.  F.  Ins.  Co.  v.  Coos  County,  151  U.  S.  452 ;  KyU  v. 
C.  TT.  A.  Co.,  149  Mass.  116 ;  Mocyre  v.  P.  Ins.  Co.,  62  X.  H. 
240 ;  Ferree  v.  O.  F.  &  L.  Ins.  Co.,  67  Penn.  St.  373.)  The 
policy  of  insurance  in  this  case  is  not  severable.  {Stone  v.  H. 
Ins.  Co,,  153  Mass.  475.)  The  plaintiffs  are  not  mortgagees 
and  have  no  interest  in  the  insurance  herein  except  through 
King  &  Trushaw  to  whom  the  policy  had  been  transferred. 
(Grosvenor  v.  A.  Ins.  /Co.,  17  N.  Y.  391 ;  Lasher  v.  aSY.  J.  F 
<&  M.  Im.  Co.,  86  N.  Y.  423 ;  Perry  v.  Z.  F.  Ins.  Co.,  61 
N.  Y.  214 ;  Weed  v.  Z.  cfe  Z.  Ins.  Co.,  116  X.  Y.  106 ;  Moore 
V.  II,  F  Ins.  Co,,  141  N.  Y.  219.)  There  are  no  equities  in 
this  case  in  favor  of  the  plaintiflEs.  {Mack  v.  B.  Ins,  Co,,  106 
N.  Y.  565.) 

John  P,  Kellas  for  respondents.  Upon  this  appeal  the  evi- 
dence and  inferences  to  be  drawn  therefrom  must  be  con- 
fitrned  most  favorably  to  plaintiffs ;   and  any  fact  the  jury 
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would  have  been  warranted  in  finding  from  the  evidence 
must  be  regarded  upon  this  appeal  as  found  in  plaintifiPs'  favor. 
(Rehherg  v.  Mayor^  etc.^  91  N.  Y.  141 ;  Galvin  v.  MayoVy 
etc.,  20  K  T.  S.  E.  569,  573 ;  Darling  v.  How,  38  K  Y.  S. 
E.  708  ;  Valentine  v.  Eidtardt,  39  K  Y.  S.  E.  38 ;  Weil  v. 
2>.  i>.,  etc.,  E,  E,  Co,,  119  N.  Y.  147.)  If  any  error  exfeted 
in  the  indorsement  made  upon  the  policy  as  to  the  actual  rela- 
tion of  King  &  Trushaw  to  the  property,  defendant  cannot 
now  take  advantage  of  that  error.  {Mowery  v.  A,  Ins.  Cb., 
64  Ilun,  137  ;  Van  Schoicic  v.  N.  Ins.  Co.,  68  N.  Y.  434 ; 
Eichmond  v.  N.  Ins.  Co.,  79  K.  Y.  230  ;  Shart  v.  IT.  Ins.  Co.y 
90  N.  Y.  16  ;  Sanders  v.  Cooper,  115  K  Y.  279 ;  Vand^r- 
hoef\.  A.  Ins.  Cb.,46  Hun,  328  ;  Berry  v.A.C.  Its.  Co.,  30 
N.  Y.  S.  E.  53 ;  132  N.  Y.  49 ;  McA^allyv.  P.  Ins.  Co.,  137 
N.  Y.  389 ;  Forward  v.  C  Ins.  Co.,  66  Hun,  546  ;  JV.  F.  Ins. 
Co.  V.  C.  S.  cfe  P.  Co.,  17  Wkly.  Dig.  262 ;  Moore  v.  Bur- 
rotas,  34  Barb.  173 ;  Cogswell  v.  CogsweU,  2  Edw.  Ch.  238  ; 
Hathaway  v.  Payne,  34  N.  Y.  103 ;  Adains  v.  Green,  34 
Barb.  179  ;  Pelton  v.  W.  Ins.  Co.,  13  Hun,  23 ;  77  K  Y. 
605;  Eiggs  v.  C.  Ins.  Co.,  125  K  Y.  7;  DaMn  v.  L.,  L.  dk 
G.  Ins.  Co.,  13  Hun,  122;  77  N.  Y.  600  ;  DeWolfv.  C.  O. 
Ins.  Co.,  16  Hun,  116 ;  Bxirlie  v.  N.  Ins.  Co.,  34  N.  Y.  S.  R. 
701 ;  Pitney  v.  G.  F.  Ins.  Co.,  65  ]S'.  Y.  6 ;  Kratzenstein  v. 
W.  Ass.  Co.,  116  N^.  Y.  59 ;  Barrow  v.  F.  F.  Society,  116  jS". 
Y.  537 ;  Weed  v.  //.  B.  Ins.  Co.,  39  JST.  Y.  S.  E.  638.)  The 
mill  was  neither  vacant  nor  unoccupied  at  the  time  of  the  fire. 
(May  on  Ins.  668;  Whitney  v.  B.  E.  Ins.  Co.,  9  Hun,  37; 
72  K  Y.  117;  JIa/pin  y.  P.  Ins.  Co.,  118  N.  Y.  175 ; 
Vanderhoef  v.  A.  Ins.  Co.,  46  Hun,  328  ;  P.  Ins.  Co.  v. 
Tuclcer,  42  111.  64;  W.  A.  Co.  v.  3lason,  5  Bradw.  141 ;  WiU 
liams  v.  Jf.  G.  Ins.  Co.,  24  Fed.  Eep.  625;  Z.  M.  Ins. 
Co.  V.  Frh,  112  Penn.  St.  149;  Fddy  v.  II.  Ins.  Co.,  70 
Iowa,  472;  B.  M.  Co.  v.  E.  Ins.  Co.,  33  Fed.  Eep.  232; 
A.  I.  Works  V.  W.  C.  Lis.  Co.,  2  Fed.  Eep.  479 ;  Woodruff 
V.  I.  Ins.  Co.,  83  N.  Y.  133  ;  Johnston  v.  B.  Ins.  Co.,  39 
Hun,  410 ;  Waldrant  v.  P.  Ins.  Co.,  64  Hun,  135 ;  O'Brien 
V.    C.   Ins.    Co.,  5  J.  &  S.  517 ;  Gamwell  v.  M.  Ins.  Go.y 
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12  Cuah.  167 ;  iT.  F.  Ins.  Co.  v.  Boomers,  52  111.  442.)  The 
mill,  if  held  to  be  a  manufacturing  establishment,  did  not 
cease  to  be  operated  for  a  period  of  ten  days  within  the  mean- 
ing of.  the  policy.  (  Whitney  v.  B.  Ji.  Ins.  Co.,  9  Hun,  42 ; 
Pass  V.  W.  A.  Co.,  40  Am.  Eep.  68  ;  Z.  2f.  Ins.  Co.  v. 
Leathers,  6  Cent  Eep.  901 ;  A.  F.  Ins.  Co.  v.  B.  C.  M.  Co., 
125  111.  131 ;  C.  P.  <bS.  M.  Co.  v.  M.,  etc.,  Ins.  Co.,  72  Mich. 
654;  Kratzenstein  v.  W.  Ass.  Co.,  116  N.  Y.  59 ;  Halpin  v. 
Tns.  Co.  of  jr.  A.,  120  N.  Y.  73 ;  Wadsworth  v.  J.  dk  T. 
^Cb.,^132  N.  Y.  540;  BaiUy  v.  //.  Ins.  Co.,  80  N.  Y.  23; 
MeNdUy  v.  P.  Ins.  Co.,  137  N.  Y.  389, 412 ;  President,  etc., 
T.  PhiUips,  109  K  Y.  383 ;  Feegan  v.  F.  T.  c&  M.  M.  A. 
Assn.,  122  N.  Y.  254 ;  Parke  v.  F.  A.  T.  Co.,  120  K  Y.  51 ; 
F.  N.  Ba/iik  v.  Dama,  79  N.  Y.  116  ;  Pitney  t.  G.  F.  Ins. 
Co.,  65  N.  Y.  6  ;  Butler  v.  Murray,  30  N.  Y.  88^;  Nichols  v. 
&.  A.  R.  Co.,  38  N.  Y.  131 ;  Keyne  v.  Mair,  62  N.  Y.  19 ; 
Sktpdski  V.  T.  A.  F.  Ins.  Co.,  43  Mich.  373 ;  Ilerrman  v. 
M.  Ins.  Co.,  81  N.  Y.  184;  F.  F.  Ins.  Co.  v.  K^Ur,  95 
Penn.  St.  492 ;  LasceUe  v.  H.  F.  Ins.  Co.,  43  N.  J.  L.  468 ; 
Moore  v.  P.  Ins.  Co.,  7  East.  Rep.  202 ;  Vail  v.  Reynolds, 
118  If.  Y.  300.)  Whatever  view  might  be  taken  as  to  the 
buildings,  it  was  error  to  direct  a  verdict  against  plaintiffs  as 
to  the  machinery.  {Herrman  v,  M.  Ins.  Co.,  81  N".  Y.  184 ; 
Halpin  v.  Ins.  Co.  ofN.  A.,  120  N.  Y.  70 ;  Schuster  v.  D.  Ins. 
Co.,  102  N.  Y.  260 ;  Holmes  v.  Drew,  16  Hun,  491 ;  Sunder- 
Un  V.  K  Ins.  Co.,  18  Hun,  522 ;  Doey  v.  A.  Ins.  Co.,  21 
Hun,  522;  Woodward  v.  R.  Ins.  Co.,  32  Hun,  365.) 
Whether  the  mill  ran  or  not,  the  plaintiffs,  so  far  as  they  were 
interested  before  the  fire,  were  not  affected.  (Forward  v.  C. 
Ins.  Co.,  49  N.  Y.  S.  E.  867.)  The  order  reversing  tlie  judg- 
ment and  directing  a  new  trial  was  right.  (Reed  v.  McCon- 
ndl,  133  N.  Y.  425.) 

Babtlktt,  J.     This  action  was  brought  to   recover  on  a 

policy  of  insurance  covering  a  frame  water-power  saw-mill 

building  and  machinery  contained  therein.     The  policy  was 

issued  to  plaintiffs  as  owners  of  the  property,  and  ran  for  one 

61 
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year  from   February  26th,   1891 ;  the  property  was  totally 
destroyed  by  fire  January  9th,  1892. 

On  June  29th,  1891,  the  plaintiffs  entered  into  a  written 
contract  to  sell  the  property  to  King  and  Trushaw,  and  the 
latter  at  once  entered  into  possession  and  occupancy  and  oper- 
ated the  property,  as  plaintiffs  claim,  until  its  destruction  by  fire. 

On  the  30th  of  June,  1891,  an  indorsement  was  made  on 
the  policy  by  the  agent  of  the  defendant  to  the  effect  that  title 
was  in  King  and  Trushaw,  and  loss,  if  any,  payable  to  the 
plaintiffs  as  their  interest  might  appear. 

It  was  one  of  the  questions  litigated  on  the  trial  whether 
the  plaintiffs  gave  defendant  such  notice  of  the  change  of 
interest  as  was  required  by  the  terms  of  the  policy,  in  view  of 
the  fact  that  the  legal  title  was  not  vested  in  King  and  Tru- 
shaw at  the  time  of  the  fire,  although  the  indorsement  on  the 
policy  stated  that  it  was. 

Prior  to  the  commencement  of  this  action  King  and  Tru- 
shaw assigned  to  plaintiffs  all  their  claims  under  the  policy. 

As  it  is  a  well-settled  rule  that  in  determining  the  correct- 
ness of  a  non-suit  the  plaintiff  is  entitled  to  the  most  favorable 
inferences  deducible  from  the  evidence,  and  all  contested  facts 
are  to  be  deemed  established  in  his  favor,  it  will  be  assumed, 
for  the  purposes  of  this  appeal,  that  the  plaintiffs  fully  com- 
plied with  the  provisions  of  the  policy  as  to  change  of  inter- 
est, and  were  authorized  to  bring  this  action  to  recover  any 
amount  due  from  defendant  by  reason  of  the  loss.  {^Tiehberg 
V.  The  Mayor,  etc.,  91  N.  Y.  141 ;  ^Yeil  v.  Z>.  i>.,  E.  R.  & 
B,  E.  R,  Co,,  119  K.  Y.  152.) 

The  ^tna  Insurance  Company  defends  this  action  mainly 
on  the  groimd  that  the  plaintiffs  were  conducting  a  manufac- 
turing establishment,  and  that  for  more  than  ten  consecutive 
days  they  had  ceased  to  operate  it  as  such  and  had  allowed 
it  to  become  vacant  or  unoccupied. 

The  material  portions  of  the  policy  now  to  be  constmed 
read  as  follows,  viz. : 

"Tliifl  entire  policy,  unless  otherwise  provided  by  agree- 
ment endorsed  hereon  or  added  hereto,  shall  be  void    *    *    * 
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if  the  subject  of  insurance  be  a  manufacturing  establishment 
and  *  *  *  it  cease  to  be  operated  for  more  than  ten  con- 
secutive days  *  *  ■**"  ;  or  if  a  building  herein  described, 
whether  intended  for  occupancy  by  owner  or  tenant,  be  or 
become  vacant  or  unoccupied  and  so  remain  for  ten  days." 

The  facts,  as  the  plaintiflEs  are  entitled  to  claim  them  by  the 
record  as  now  presented,  are  as  follows,  viz. :  After  King  and 
Trushaw  entered  into  contract  to  purchase  the  insured  prop- 
erty they  took  possession  at  once  and  made  extensive  repairs ; 
King  lived  near  the  property  and  was  the  sawyer,  and  Tru- 
shaw resided  some  ten  miles  away ;  King,  with  an  assistant, 
ran  the  mill  until  about  December  11th,  1891,  when  he  was 
taken  ill  and  compelled  to  discontinue  work. 

It  further  appears  by  the  testimony  of  Trushaw  that  he 
was  at  the  mill  on  Tuesday,  three  or  four  days  before  the  fire, 
and  observed  that  there  was  considerable  lumber  piled  up  in 
and  around  the  mill,  and  there  were  also  logs  there ;  the  wit- 
ness testified  that  on  this  occasion  he  sawed  two  logs,  planed 
them  and  drew  them  home;  he  also  swears  that  owing  to 
King's  continued  illness  he  had  promised  him  to  come  the 
next  Monday  and  saw  up  some  hundred  or  hundred  and  fifty 
logs  which  had  been  delivered  at  the  mill,  but  that  he  was 
prevented  from  so  doing  by  the  fire. 

Lucy  King,  the  wife  of  King,  was  called  as  a  witness  by 
defendant,  and  testified  that  her  husband  was  dead ;  she  cor- 
roborated Trushaw  as  to  his  running  the  mill  the  Tuesday 
before  the  fire ;  she  also  swore  that  during  her  husband's  ill- 
ness, and  up  to  the  time  of  the  fire,  logs  were  drawn  to  the 
mill  and  lumber  taken  away.  Fullerton,  King's  assistant,  was 
called  by  plaintiff,  and  testified  that  when  King  was  taken 
sick  they  liad  arranged  to  begin  the  next  day  to  get  out  a  bill 
of  lumber  from  logs  already  delivered  for  the  purpose;  that 
after  Bang  was  taken  ill  he  (witness)  cut  wood  for  about  a  week. 

It  also  appears  that  tha  mill  was  in  good  shape  and  in  con- 
dition to  run. 

The  learned  counsel  for  the  defendant  contends  that^  not- 
withstanding this  array  of  facts  tending  to  show  that  the 
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owners  of  the  mill  had  not  ceased  to  operate  it  and  the  prem- 
ises had  not  become  vacant  or  unoccupied,  there  was  a  plain 
violation  of  the  provisions  of  the  policy  already  quoted,  for 
the  reason  that  on  account  of  King's  sickness  the  machinery 
in  the  mill  was  i^ot  run  for  more  than  ten  consecutive  days. 

We  are  unable  to  agree  with  the  defendant's  contention 
that  this  clause  of  the  policy  is  too  clear  for "  argument,  and 
that  any  temporary  cessation  of  the  operation  of  the  machinery 
in  a  manufacturing  establishment  by  reason  of  sickness,  break 
down,  low  water,  or  other  unavoidable  cause,  although  it  is 
not  the  intent  of  the  insured  to  cease  operating,  or  to  allow 
the  premises  to  become  vacant  or  unoccupied,  is  a  clear  viola- 
tion of  its  provisions. 

We  think  this  clause  of  the  policy  should  be  reasonabljr 
construed  so  as  to  afford  proper  protection  to  both  parties, 
rather  than  to  give  to  it  a  meaning  which  must  inevitably 
mislead  the  insured  and  do  violence  to  the  plain  language  of 
the  instrument. 

It  does  not  seem  possible  that  the  owner  of  a  manufactur- 
ing establishment  entering  into  the  covenants  and  agreements 
tendered  to  him  by  the  standard  insurance  policy  of  this  state, 
would  suppose  that  if  the  necessary  repairs  of  the  machinery 
of  his  mill  should  take  over  ten  days  his  insurance  was  for- 
feited unless  the  consent  of  the  company  was  obtained.  If  it 
is  the  intention  of  the  legislature  or  the  insurance  companies 
to  force  such  a  hard  and  unreasonable  contract  upon  the 
insured  it  should  be  under  a  provision  to  that  effisct  worded 
in  clear  and  unmistakable  terms. 

To  give  the  policy  the  meaning  insist^  upon  by  the  defend- 
ant is  not  only  to  disregard  some  of  the  previous  decisions  of 
this  court  constniing  provisions  somewhat  similar,  but  is  to 
lose  sight  of  the  reason  which  lias  led  insurance  companies  to 
protect  themselves  against  risks  on  manufacturing  establish- 
ments which  have  ceased  to  be  pperated  and  business  or 
residential  property  which  has  become  vacant  or  unoccupied, 
to  wit,  the  increase  of  the  moral  ha^rd. 

It  is  a  fact  well  known  to  underwriters  that  the  probability 
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of  loss  18  greatly  increased  when  property  of  any  kind  becomes 
uuprodnctive ;  an  idle  mill  and  a  vacant  dwelling  house  are 
undesirable  risks.  It  does  not  follow,  however,  that  a  mill  is 
idle  by  reason  of  temporary  delays  incident  to  the  business, 
nor  that  a  dwelling  house  is  vacant  or  unoccupied,  the  owner 
of  which,  leaving  it  fully  furnished,  has  turned  the  key  and 
left  it  for  a  short  sojourn  elsewhere.  This  court  held  that 
where  the  insurance  was  upon  a  saw  mill  run  by  water  power, 
delays  and  interruptions  incident  to  the  business,  such  as  low 
water,  diminished  custom  or  derangement  of  the  machinery 
causing  a  temporary  discontinuance  of  the  active  use  of  the 
mil],  did  not  come  within  the  terms  of  the  policy  avoiding  it 
in  case  the  premises  became  vacant  and  unoccupied.  (  WTiit- 
ney  v.  Black  River  Ins,  Co,,  72  N.  Y.  117.) 

In  still  another  case  this  court  decided,  in  construing  a 
similar  provision,  that  a  dwelling  house  furnished  throughout, 
froitf  which  the  owner  had  removed  for  a  season,  intending  to 
return  and  resume  possession,  was  not  vacant  within  the  mean- 
ing of  the  policy.  {Herrman  v.  The  Merchants'^  Ins,  Co,^  81 
N.  T.  184.) 

In  the  case  at  bar  the  undisputed  facts  show  that  the  busi- 
ness at  plaintiffs'  mill  was  conducted  as  usual  during  the 
illness. of  King  with  the  exception  of  running  the  machinery; 
logs  were  received,  lumber  delivered  and  arrangements  com- 
pleted to  supply  King's  place  as  sawyer. 

There  was  no  violation  of  the  policy  either  in  letter  or  spirit, 
and  we  think  the  General  Term  very  properly  ordered  a  new 
trial. 

The  order  appealed  from  should  be  affirmed,  with  costs, 
and  judgment  absolute  ordered  for  the  plaintiff  upon  appel- 
lant's stipulation. 

All  concur. 

Ordered  accordingly. 
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Anson  E.  Tobk  et  al.,  Respondents,  v.  William  W.  Conde 
et  al.,  Appellants. 

1.  Construction  of  Federal  Statute  by  Federal  Court — Efpkct 
ON  State  Court.  When  a  question  of  statutory  construction  of  an  act  of 
Congress  which  has  been  determined  by  the  Supreme  Court  of  the  United 
States  arises  in  a  state  court,  the  state  court  should  follow  the  construc- 
tion of  the  federal  court,  on  the  principle  of  comity,  although  the  case  in 
which  the  question  arises  is  one  where  the  ultimate  jurisdiction  is  vested 
in  the  state  court. 

2.  Claims  AGAINST  United  States  —  Assignment  —  U.  S.  Rev.  Stat. 
§  3477.  In  view  of  the  decisions  of  the  Supreme  Court  of  the  United 
States  on  the  subject,  the  just  construction  of  the  provision  of  section 
3477  of  the  Revised  Statutes  of  the  United  States,  which  declares  "abso- 
lutely null  and  void  "  all  transfers  and  assignments  of  any  claim  against 
the  United  States  made  before  the  allowance  of  the  claim,  is  that  such  a 
transfer  or  assignment,  made  in  the  legitimate  and  usual  course  of  busi- 
ness, in  good  faith,  to  secure  an  honest  debt,  while  it  may  be  disregarded 
by  the  government,  is  good  as  between  the  parties  so  far  as  to  enable  the 
transferee,  after  the  government  has  paid  over  the  money  to  the  claimant, 
to  enforce,  as  against  him  or  those  who  take  with  notice,  the  interest  or 
lien  given  by  the  assignment. 

Mem.  of  decision  below,  71  Hun,  614. 

(Argued  October  30,  1895;  decided  November  26,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  September  12,  1893,  which  affirmed  a  judgment  in 
favor  of  plaintiffs  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  facte,  so  far  as  material, 
are  stated  in  the  opinion. 


^lon  B.  Brown  for  appellants.  Section  3477  of  the 
Eevised  Statutes  of  the  United  States  proliibits  and  renders 
void  the  assignment  from  Witherby  &  Gaffney  to  York  & 
Starkweather  of  an  interest  in  the  claim  of  Witherby  &  Gaff- 
ney against  the  United  States  for  the  construction  of  officers' 
quarters  at  Madison  Barracks,  Sackets  Harbor,  N.  Y.  (U.  S. 
E.  S.  §  3477;  U.  S.  v.  Gillie,  95  U.  S.  407.)  This  statute 
covers  every  voluntarv  assignment  or  transfer  of  a  claim 
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agaiust  the  United  States,  and  may  be  invoked  by  private 
parties  as  well  as  by  the  government  to  defeat  such  an  assign- 
ment or  transfer.  {Spoford  v.  Idrl'^  9T  U.  S.  484 ;  McKnight 
V.  a.  8,,  98  U.  S.  179;  .S'.  P.  cfe  J9.  R,  R.  Co.  v. 
TJ,  S.,  112  U.  S.  733 ;  Eager  v.  Swayne,  149  U.  S.  242 ; 
Baker  v.  Swe^tzer^  15  Minn.  427;  Mnmona  v,  U,  S,,  42 
Fed.  Rep.  26;  Trist  v.  Child,  2i  WaU.  441,  447;  J^^eiveU 
V.  West,  21  N.  E.  Eep.  954-956;  McKee  v.  Cochrane, 
17  Wash.  L.  Eep..  219  ;  Woods  v.  Dickinson,  18  Wash.  L.  Rep. 
5 ;  Ely  v.  U,  S.,  19  Ct.  Cls.  Rep.  658,  664 ;  Johnston  v.  U.  S., 
13  Ct.  Cls.  Rep.  217;  Relt  v,  U.  8.,  15  Ct.  Cls.  Rep.  92; 
Farehand  v.  d.  S,,  23  Ct.  Cls.  Rep.  477 ;  Zoj}ez  v.  U.  S.,  24  Ct. 
Cls.  Rep.  84  ;  Ilotves  v.  Z7.  S.,  24  Ct.  Cls.  Rep.  17o  ;  flarris  v. 
U,  S.,  27  Ct.  Cls.  Rep.  177 ;  Hitchcock  v.  U.  8, 27  Ct.  Cls.  Rep. 
185.)  The  statute  does  not  cover  assignments  in  bankruptcy  or 
insolvency,  or  to  heirs  or  legatees  at  death,  or  by  other  involun- 
tary devolution.  {Erioiyi  v.  U,  S,,  97  IT.  S.  392 ;  Goodman 
V.  Niblack,  102  U.  S.  556 ;  JiaiUy  v.  U,  S,,  109  U.  S.  432  ; 
B,  B,  R.  R,  Co,  V.  TL  S.,  16  Ct.  Cls.  Rep.  238 ;  Spofford  v.  Kirk, 
97  U.  S.  484 ;  Ilohbs  v.  McLean,  117  U.  S.  567 ;  K  S,  dk  T. 
Co.  V.  Sheplierd,  127  U.  S.  494 ;  Batler  v.  Gorely,  146  U.  S., 
303;  Redfield  v.  U.  S.,  27  Ct.  Cls.  Rep.  393 ;  McKay  v.  U,  S., 
27  Ct.  Cls.  Rep.  422 ;  Morgan  v.  U.  S\,  4  Ct.  Cls.  Rep.  319 ;  For- 
est V.  Price,  29  Atl.  Rep.  215  ;  /lager  v.  Swayne,  149  IT.  S.  242  ; 
Dexter  v.  Meigs,  21  Atl.  Rep.  114;  Stanford  v.  Lockwood, 
24  Hun,  291 ;  B.  N.  Bank  v.  Wilson,  122  X.  Y.  478 ;  Bill- 
ings V.  O'Brien,  45  How.  Pr.  31^,  402.)  The  assignment 
from  Witherby  &  Gaffney  to  York  <fe  Starkweather  of  a  part 
of  the  claim  against  the  United  States  was  forbidden  by  sec- 
tions 1909  and  1910,  Code  Civil  Procedure.  ( U.  S.  v.  Roh- 
Uns,  9  Pet.  319;  Winchester  v.  IFaekley,  2  Cranch,  342; 
Pom.  Eq.  Juris.  §  168;  Eager  v.  Swayne,  149  U.  S.  242; 
Goodman  v.  Nillack,  102  IT.  S.  556.) 

Henry  Purcell  for  respondents.  Tlie  main  contention  of 
the  defendants  is  that  the  plaintiffs,  by  virtue  of  their  assign- 
ment, acquired  no  right  to  the  moneys  to  be  earned  by  With- 
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erby  &  Gaff  hey  tinder  their  contract  with  the  government,  for 
the  reason  the  assignment  was  s,bsolutely  void,  it  being  pro- 
hibited by  section  3477  of  the  Revised  Statutes  of  the  United 
States.  This  is  untenable.  (Erwin  v.  United  States^  97  U. 
S.  392;  Goodman  v.  Nillack.,  102  U.  S.  556;  Bailey  v. 
VniUd  States,  109  U.  S.  432;  Ilobba  v.  McLean,  117  U.  S. 
567 ;  K  S.  <&  T,  Co,  v.  Shepherd,  127  U.  S.  494 ;  Lawrence 
V.  Uivited  States,  8  Ct.  Cls.  Rep.  253  ;  Jernegan  v.  Oshorn,  155 
Mass.  207.)  Unless  the  statute  stood  in  the  way,  the  instru- 
ment executed  by  Witherby  &  Gaffney  to  the  plaintiffs,  in 
equity  transferred  to  them  $3,000  of  the  moneys  which  they 
were  to  receive  from  the  government,  {Field  v.  Mayor,  etc,, 
6  X.  Y.  179 ;  Ilutchins  v.  Hebhard,  34  N.  Y.  24 ;  Develin  v. 
Mayor,  etc.,  63  N.  Y.  8  ;  People  ex  rel.  v.  Comptroller,  77  i?^. 
Y.  45 ;  Brill  v.  Tuttle,  81  N.  Y.  454 ;  Jones  v.  Mayor,  etc,, 
90  N.  Y.  387 ;  Story's  Eq.  Juris.  §§  1040, 1055 ;  Taylor  v.  Bates, 
5  Cow.  376 ;  Patterson  v.  IlaU,  9  Cow.  747 ;  Morton  v.  Nay- 
lor,  1  Hill,  583 ;  Field  v.  Mayor,  etc,,  6  X.  Y.  179 ;  De  For- 
rest V.  Bates,  1  Edw.  Ch.  393 ;  Ballon,  v.  Boland,  14  Hun, 
355 ;  Barse  v.  Morton,  43  Hun,  479  ;  Pa/rJcer  v.  Syracuse, 
31  N.  Y.  376  ;  Fairbanks  v.  Sargent,  104  K  Y.  108  ;  117  N, 
Y.  320.) 

Andrews,  Cli.  J..  The  determination  of  this  appeal  depends 
upon  the  true  construction  of  section  3477  of  the  Revised 
Statutes  of  the  United  States.  The  general  facts  may  be 
briefly  stated.  The  firm  of  Witherby  &  Gaffney  were  con- 
tractors with  the  United  States  for  building  barracks  at 
Sackets  Harbor.  Tlie  plaintiffs  constituted  the  firm  of  York 
ife  Starkweather,  and  furnished  to  the  contractors  lumber 
and  materials  for  the  work  of  the  value  of  $3,000  and 
upwards,  which  were  used  in  the  construction.  During 
the  progress  of  the  work  and  before  its  completion,  and  on  the 
27th  day  of  March,  1890,  Witherby  &  Gaff ney  made  a  written 
assignment  to  York  &  Starkweather  of  $3,000  "of  the 
money  .due,  and  to  become  due,"  to  the  assignors  from  the 
goverimient  on  their  contract,  to  apply  on  their  indebtedness 
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to  the  assignees  for  the  lumber  and  materials  so  furnished,  and 
authorized  the  disbursing  agent  of  the  government,  through 
whom  the  payments  on  tlie  contract  were  made,  to  pay  the 
plaintiffs  $500  from  the  next  estimate  thereafter,  and  $2,500 
on  the  completion  of  the  contract,  and  when  the  balance 
coining  to  the  assignors  should  become  payable  to  them. 
Witherby  &  Gaflfney  paid  the  plaintijBfs  $500,  but  no  fur- 
ther payment  has  been  made.  On  May  15,  1890,  the  con- 
tract having  been  completed,  the  disbursing  officer  delivered 
to  Gaffney,  one  of  the  contractors,  a  draft  for  $4,400,  in  pay- 
ment of  the  amount  unpaid  on  the  contract,  which  he  delivered 
on  the  same  day  to  the  defendants  to  secure  them  for  lia- 
Lilities,  as  indoreers  and  otherwise,  previously  incurred  for 
tlio  benefit  of  "VVitherby  <fe  Gaffney.  The  defendants,  before 
tliey  had  parted  with  the  draft,  were  notified  by  the  plaintiffs 
of  their  claim  and  of  the  terms  of  the  assignment  to  them,  and 
they  demanded  that  the  defendants  should  pay  them  out  of 
said  draft  the  sum  of  $2,500,  the  amount  remaining  unpaid  to 
them  from  Witherby  &  Gaffney,  which  the  defendants  refused 
to  do.  This  action  was  thereupon  brought  to  recover  said  sum. 
The  claim  set  up  by  the  defendants  in  tlieir  answer, 
that  prior  to  the  assignment  to  the  plaintiffs,  Witherby  & 
Gaffney  had  verbally  assigned  to  them  the  money  to  become 
(hie  on  the  contract,  as  security  for  their  indorsements,  was 
tried  before  the  jury  and  found  against  them  and  need  not  be 
further  considered.  There  can  be  no  doubt  that  under  the 
general  rule  of  law  prevailing  in  this  state  the  plaintiffs,  under 
tlie  assignment  of  March  27,  1890,  acquired  an  equitable,  if 
not  a  legal,  title  to  the  money  payable  on  the  contract  of 
Witlierby  &  Gaffney  with  the  government  to  the  extent  of 
$3,000,  and  that  the  defendants,  having  acquired  possession  of 
the  draft  for  the  final  payment  on  the  contract,  by  delivery  from 
Vitherby  &  Gaffney,  to  secure  an  antecedent  liability,  on  being 
notified  of  the  claim  of  the  plaintiffs,  held  the  draft  and  the  fund 
it  represented,  as  trustee  of  the  plaintiffs,  to  the  extent  of  their 
claim.  [Field  v.  Mayor,  cfc<?.,  6  N.  Y.  179 ;  Devlin  v.  Mayor ^ 
<fec.,  63  id.  8.) 
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But  the  contention  is  that  the  plaintiffs  took  nothing 
under  the  assignment  to  them,  because,  as  is  claimed,  the 
transaction  was  void  under  section  3477  of  the  Revised 
Statutes  of  the  United  States,  to  which  reference  has  been 
made.  That  section  is  as  follows  :  "All  transfers  and  assign- 
ments made  of  any  claim  upon  the  United  States,  or  of  any 
part  or  share  thereof,  or  interest  therein,  whether  absolute  or 
conditional,  and  whatever  may  be  the  consideration  therefor, 
and  all  powers  of  attorney,  orders  or  other  authorities  for 
receiving  payment  of  any  such  claim,  or  of  any  part  or  share 
thereof,  shall  be  absolutely  null  and  void,  unless  they  are 
freely  made  and  executed  in  the  presence  of  at  least  two 
attesting  witnesses,  after  the  allowance  of  such  a  claim,  the 
ascertainment  of  the  amount  due,  and  the  issuing  of  a  warrant 
for  tlie  payment  thereof.  Such  transfers,  assignments,  and 
powers  of  attorney  must  recite  the  warrant  for  payment,  and 
must  be  acknowledged  by  the  person  making  them,  before  an 
officer  having  autliority  to  take  acknowledgments  of  deeds, 
and  shall  be  certified  by  the  officer ;  and  it  must  appear  by 
the  certificate  that  the  officer,  at  the  time  of  the  acknowledg- 
ment, read  and  fully  explained  the  transfer,  assignment  or 
warrant  of  attorney  to  the  person  acknowledging  the  same." 

This  section  has  been  considered  in  several  cases  by  the 
Supreme  Court  of  the  United  States.  If  that  court  has  con- 
strued the  section  so  as  to  determine  the  point  involved  in  this 
case  we  should  deem  it  our  duty  to  follow  its  decision.  The 
judgment  we  shall  render  will  not,  we  suppose,  be  subject  t* 
review  by  the  Supreme  Court.  We  do  not  question  the 
validity  of  the  section  in  question,  nor  will  our  decision  affect 
any  right  of  the  defendants  based  thereon.  Their  right,  if 
any,  rests  upon  the  transfer  of  the  draft  after  it  came  to  the 
hands  of  Witherby  &  Gaffney.  They  seek  to  defeat  the  right 
^f  the  plaintiffs  under  their  prior  assignment  of  a  portion  of 
the  fund,  and  invoke  section  3477  to  establish  that  the  assign- 
ment was  void  and  conferred  no  right.  But  on  a  question  of 
statutory  construction  of  an  act  of  Congress  which  has  been 
determined  by  the  Supreme  Court  of  the  United   States,  sub- 
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sequently  arising  in  this  court,  vTe  slionld  feel  bound  to  adopt 
and  follow  the  construction  of  that  tribunal  on  the  principle 
of  comity,  although  in  a  case  where  the  ultimate  jurisdiction 
is  vested  in  this  court.  This  princijJe  is  especially  important 
to  be  observed  in  such  a  case,  in  view  of  the  relation  between 
the  Federal  and  State  courts,  not  exercising,  in  all  cases,  a 
co-ordinate  jurisdiction,  but  engaged  in  the  administration  of 
justice  to  a  great  extent  between  persons  who  are  citizens- 
both  of  a  state  and  of  the  United  States.  The  decisions  of  the 
tribunals  of  a  state  as  to  the  true  construction  of  the  statutes 
of  its  own  sovereignty  are  followed  by  the  Federal  courts,  and 
it  would  be  most  unseemly  and  produce  great  confusion  if 
state  courts  should  refuse  to  adopt  the  construction  of  the 
Supreme  Court  of  the  United  States,  of  Federal  statutes. 

The  section  in  question  was  taken  from  the  act  of  Congress, 
approved  February  26,  1863,  entitled  "An  act  to  prevent 
frauds  on  the  treasury  of  the  United  States."  Its  object  was 
to  protect  the  government.  It  was  enacted,  as  was  said  by 
Mr.  Justice  Miller  in  Goodman  v.  Nihlach  (102  U.  S.  556),. 
to  prevent  embarrassments  to  the  government  which  might 
arise  if  it  was  compelled  to  recognize  rights  of  third  persons 
not  parties  to  the  original  contract  or  transaction,  and,  second,, 
to  shut  the  door  to  improper  influences  in  prosecuting  claims 
before  the  departments  or  courts  or  Congress. 

There  are  two  theories  of  construction  of  the  statute.  One 
is  that,  which  gives  the  widest  meaning  to  the  words  and  which 
makes  a  transfer  or  assignment  of  a  claim  or  interest  void  not 
only  as  to  the  government  and  its  officers,  but  as  to  the  parties 
to  the  transfer  or  assignment.  Upon  this  theory  the  money, 
when  paid  over  to  the  original  claimant,  cannot  be  reached  in 
his  hands  unless,  after  the  allowance  of  tlie  claim  and  the  issuing 
of  a  warrant  for  its  payment,  the  provisions  of  the  section  were 
complied  with.  This  theory  wholly  forbids  the-  acquisition 
before  this  has  been  done  of  any  right  in  the  fund  through 
any  transfer  or  assignment,  however  formal  the  instrument  or 
however  just  and  innocent  the  tninsaction.  The  other  theory 
is  that  the  objects  of  the  statute  are  accomplished  by  a  construe- 
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tion  which  makes  an  assignment  or  transfer  made  before  the 
allowance  of  a  claim  void  as  between  the  claimant  and  the  gov- 
ernment, but  leaves  the  transferee,  after  the  fund  has  come  to 
tlie  liands  of  the  claimant,  to  assert  such  legal  rights  against  the 
fund  and  avail  himself  of  such  legal  remedies  to  enforce  them, 
A7  exist  in  other  cases  of  transfer. 

The  Supreme  Court  has  consistently  maintained  that  a  trans- 
fer or  assignment  made  before  the  allowance  of  a  claim, 
was  void  at  the  election  of  the  government,  and  that  as 
against  the  assignee  or  transferee,  the  government  may  wholly 
disregard  it,  and  that  payment  made  to  the  original  claimant 
by  tlie  government  is  a  good  acquittance  of  the  liability, 
although  it  had  notice  of  the  transfer  at  the  time.  But  the 
ooui't  has  also  decided  that  the  government  may  recognize 
such  a  transfer  and  that  payment  to  the  transferee  will  pro- 
tract it  against  any  subsequent  claim  of  the  original  party. 
{Bailey  v.  U.  S,,  109  U.  S.  432.)  The  principal  case  relied 
upon  by  the  defendants  to  sustain  their  contention  is  Spofford 
V.  KirJc  (97  U.  S.  484),  and  if  what  Mr.  Justice  Miller  in  Good- 
man V.  Nihlack  {sup7'a)  characterizes  as  the  strong  language 
of  the  opinion  in  that  case,  is  to  have  the  broadest  application, 
there  would  be  difficulty  in  holding  that  the  a«signment  now  in 
question  can  be  upheld. '  But  the  transfer  under  consideration 
in  Spofford  v.  Kh'k  was  of  part  of  a  disputed  claim  then  in  con- 
troversy between  the  claimant  and  the  government.  The  court 
jsoon  began  to  depart  from  the  rigid  interpretation  of  the  statute 
indicated  in  Spofford  v.  Kirk,  In  Ooodinan  v.  Nihlack 
{Huprd)  it  was  held  that  the  statute  did  not  embrace  the  case 
•of  a  voluntary  general  assignment  by  an  insolvent  for  the 
l)enetit  of  his  creditors,  and  that  a  claim  existing  against  the 
government  in  favor  of  the  assignor  passed  by  the  assign- 
ment. Mr.  Justice  Miller  in  his  opinion,  referring  to  the 
statute,  said :  "  Its  sole  purpose  was  the  protection  of  the 
government  and  not  that  of  the  parties  to  the  assignment.**' 
The  case  of  Ilobhs  v.  McLean  (117  U.  S.  567)  shows  a  further 
relaxation  of  the  strict  rnle  declared  in  Spofford  v.  Kirk^  and 
the  court,  referring  to  sections  3737  and  3477  of  the  Kev^ised 
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Statutes,  after  stating  that  they  were  passed  for  the  protecf- 
tion  of  the  goverDment,  said:  "The  purpose  was  not  to 
dictate  to  the  contractor  what  he  should  do  with  the 
money  received  on  his  contract,  after  the  contract  had 
been  performed."  The  case  of  FreedmarCs  Scmaig  and 
TrvM  Co.  V.  Shepherd^  and  Shepherd  v.  Thompscm  (127 
U.  S.  494)  has  an  important  bearing  upon  the  present 
case.  The  facts  are  complicated.  The  question  related  to  the 
conflicting  claims  of  parties  to  two  drafts  which  had  been 
inued  and  delivered  by  the  government  to  an  attorney  for 
rent  under  a  lease  of  premises  made  by  one  Bradley  to  the 
government  in  1873,  and  to  another  sum  of  $787.50  paid  by 
the  government  to  a  receiver  for  rent  of  the  same  premises 
after  June  6,  1878.  One  of  the  drafts  was  for  rent  for  the 
year  ending  June  30,  1876,  and  the  other  for  the  rent  for  two 
years  prior  to  June  30,  1878.  Thompson,  one  of  the  parties 
to  the  action,  claimed  to  be  entitled  to  the  drafts  as  pledgee 
of  the  rents,  under  an  agreement  dated  June  21,  1877,  made 
between  him  and  Bradley,  the  original  lessor,  and  Shepherd,, 
his  grantee.  At  the  date  of  the  pledge  a  suit  was  pending 
against  the  United  States  to  recover  the  rent  for  the  year  end- 
ing June  80,  1876,  in  favor  of  Bradley.  The  case  was  finally 
decided  in  his  favor  in  October,  1878.  *  During  the  pendency 
of  the  suit  a  suit  was  brought  for  the  rent  for  the  two  years 
ending  June  30,  1878,  and  the  second  draft  was  given  in  set-^ 
tlement  of  that  suit.  Enough  has  been  stated  to  show  that 
Thompson  claimed  under  a  pledge  made  not  only  before  an 
allowance  of  the  rent  due  June  30,  1S76,'  but  wliile  a  suit 
against  the  United  States  was  pending  for  its  recovery,  and 
that  only  part  of  the  rents  for  the  years  1877  and  1878, 
included  in  the  pledge,  for  which  the  second  draft  was  given, 
had  become  due  when  the  pledge  was  made.  Thompson's 
right  to  the  drafts  was  contested  under  section  3477  of  the 
Kevised  Statutes,  the  claim  being  that  the  pledge  was  void. 
But  this  objection  was  overruled  and  the  court  sustained 
Thompson's  claim  to  the  drafts,  and  on  appeal  the  judgment 
was  affirmed.     Mr.  Justice  Harlan,  in  pronouncing  the  opin- 
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i^ii  of  the  court,  said :  "  The  simple  question  is  whether 
the  money  received  from  the  government  shall  be  diverted 
from  tlie  purpose  to  wliich  Bradley,  Shepherd  and  Shepherd's 
trustees  agreed  in  writing  that  it  should  be  devoted,  namely, 
the  payment  of  the  debts  Thompson  liolds  against  Shepherd. 
Tins  question  must  be  answered  in  the  negative,  and 
in  so  adjudging  we  do  not  contravene  the  letter  or  spirit 
of  the  statute."  The  case,  although  many  more  circum- 
stances appear  than  are  here  stated,  seems  to  ns  to  go  far  in 
Bustaining  the  claim  of  the  plaintiffs  in  the  present  action. 
We  think  that  the  question  cannot  be  said  to  have  been 
decided  adversely  to  their  contention  in  the  Federal  Supreme 
Court.  In  our  opinion  a  just  constiniction  of  the  statute  does 
not  invalidate  the  transfer  of  Witherby  &  Gaffney  to  the  plains 
tiffs,  nor  will  the  objects  of  the  statute  be  defeated  by  tlie  con- 
struction that  such  a  transfer,  made  in  the  legitimate  and  usual 
course  of  business,  in  good  faith,  to  secure  an  honest  debt,  while  it 
may  be  disregarded  by  the  government,  is  good  as  between 
the  parties  so  far  as  to  enable  the  transferee,  after  the  govera- 
ment  has  paid  over  the  money  to  the  claimant,  to  enforce  as 
against  him  or  those  who  take  with  notice,  the  interest  or  lien 
given  by  the  assignment.  The  fact  that  the  government  may 
refuse  to  recognize  any  transfer  or  assignment,  in  connection 
with  the  general  principle  of  law  which  avoids  all  agreements 
contrary  to  public  policy,  will  be  a  suiScient  discouragement 
to  illegitimate  transactions,  or,  at  all  events,  it  is  all  the  law 
can  justly  interpose,  having  due  regard  to  the  exigencies  of 
business  and  the  protection  of  innocent  parties. 

The  Supreme  Court  of  Massachusetts,  in  Jertvegan  v. 
Oshorn  (155  Mass.  207)  reached  substantially  the  same  conclu- 
sion as  that  to  which  we  have  arrived. 

The  judgment  should  be  affirmed. 

All  concur,  except  O'Brien,  J.,  not  sitting. 

Judgment  affirmed. 
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William    H.  Armstrong,  Appellant,   v.  Lake  Champlain 
Granite  Company,  Respondent. 

1.  Granite  —  Conyetance  of  Mineral  Ores.  Granite  is  not  a  min- 
eral ore  in  either  a  popular  or  scientific  sense,  and  does  not  pass  under  a 
conveyance  of  "mineral  ores." 

2.  Deed  op  Minerals  —  Meaning  op  Words  —  Statements  op 
Pabttbs.  The  interpretation  of  the  words  **  minerals  and  ores  "  in  a  deed 
cannot  be  controlled  in  an  action  which  is  not  brought  to  reform  the  deed 
but  to  determine  the  rights  of  the  parties  under  the  instrument  as  written, 
by  testimony  of  the  purpose  of  the  grantees  in  acquiring  the  property,  or 
of  tbeir  statements  made  contemporaneously  with  the  deed  that  they  haA 
porchased  the  iron  ore  on  the  premises.  * 

3.  UsAQE — Meaning  op  Word  ''Minerals."  Evidence  of  certalR 
persons  who  lived  or  had  property  in  the  locality  in  which  mineral  prop- 
erty was  situated,  that  the  word  "minerals"  in  a  conveyance  of  suck, 
property  was* understood  *"  about  thete"  to  mean  iron  ores,  without  proof 
that  any  transaction  had  taken  place  based  upon  such  usage,  or  that  suck 
Mage  was  known  to  either  of  the  parties  to  the  conveyance  in  which  the 
word  is  used,  will  not  be  sufficient  to  establish  a  settled  and  recognized 
usage  which  will  override  the  legal  meaning  of  the  word. 

4.  Granite  —  Conveyance  of  Minerals.  Granite  is  embraced  in  a 
reservation  or  grant  of  "  minerals"  in  the  absence  of  any  qualification  of 
the  meaning  of  that  word;  but  it  will  not  pass  by  a  gmnt  of  "  minerals 
and  ores"  when  these  words  are  connected  with  a  context  which  clearly  .indi- 
cates that  the  ])arties  had  in  view  only  such  minerals  as  are  to  be  got  by 
mining  in  the  ordinary  sense  of  that  term,  that  is,  by  underground  and 
not  by  open  workings.  Such  is  the  case  where  a  grant  is  made  of  "all 
the  minerals  and  ores  with  the  right  to  mine  and  remove  the  same;  also, 
the  right  to  sink  shafts  and  sufficient  surface  to  erect  suitable  buildings 
for  machinery  and  other  buildings  necessary  and  usual  in  mining  and 
laising  ores;  also,  the  right  of  ingress  and  egress  for  mining  purposes  and 
to  make  explorations  for  minerals  and  ores." 

Mem.  of  decision  below,  71  Hun,  614. 

(Argued  October  24,  18»6;  decided  November  26,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  tk© 
Supreme  Court  in  the  third  judicial  department,  entered  upom 
an  order  made  May  9,  1893,  which  affirmed  a  judgment  ia 
&vor  of  defendant,  dismiBsing  the  complaint  upon  the  merits, 
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entered  upon  a   decision  of   the   court  on  trial  at   Special 
Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

jRic/iard  Z.  Hand  for  appellant.  The  plaintiff  established 
title  to  all  of  the  granite  on  lot  No.  27.  Minerals  and  ores 
may  be  held  by  perfect  title  in  fee  as  distinct  from  the  soil. 
^Rychman  v.  Gillis^  *  57  N.  Y.  68,  73.)  The  conveyance  of 
"  all  the  minerals  and  ores  "  vested  in  the  grantees  all  granite 
in  the  premises.  {Dwight  v.  G,  L.  Ins.  Co,^  103  N.  Y.  341 ; 
Brady  v.  Cassidy^  104  N.  Y.  155 ;  Uunvphreys  v.  iT.  y.,  Z. 

E.  <bW.  H.  a.  Co,,  121  N.  Y.  435 ;  Serai  v.  Smith,  61  Hun, 
36 ;  Boone  on  Real  Prop.  §  6 ;  4  Wait's  Act.  &  Def.  421 ; 
McS weeny  on  Mines,  12 ;  Bainbridge  on  Mines,  4 ;  2  Washb. 
on  Eeal  Prop.  [2d  ed.]  §  5 ;  Ro%%e  v.  Wain/man,  14  M.  &  W. 
859;  MicJdethwait  v.  Winter;  6  Exch.  644;  Jf.  R.  Co,  v. 
ChecJdey,  L.  R.  [4  Eq.]  19 ;  BeU  v.  WiUon,  L.  R.  [1  Ch. 
App.]  303 ;  Hext  v.  OiU,  L.  R.  [7  Ch.  App.]  699 ;  Tucker 
V.  Linger,  L.  R.  [21  Ch.  Div.]  18;  Jersey  v.  Ouardia/nSfetc,^ 
L.  R.  [21  Q.  B.  Div.]  555 ;  M.  R.  Co,  v.  Robinson,  L.  R. 
[37  Oh.  Div.]  386 ;  Provost  of  Glasgow  v.  Farie,  L.  R.  [13 
App.  Gas.]  657 ;  Gesner  v.  G.  Co.,  1  James  [N.  S.],  72;  Sart- 
well  V.  Ca/mman,  2  Stock.  Ch.  128 ;  Gibson  v.  Tyson,  5  Watts, 
34;  CaldweUw  Copeland,  37  Penn.  St.  427;  Thompson  v. 
Noble,  3  Pittsb.  201;  Stmt^hton's  Appeal,  88  Penn.  St. 
198;  Dark  v.  Johnson,  55  Penn.  St.  164;  Doster  v.  F. 
Z.  Co.,  2\  Atl.  Rep.  251;  Davis  v.  Wiebbold,  139  U. 
S.  507;  Deffebaek  v.  Haioke.  115  U.  S.  392;  Copp's  U. 
S.   Min.    Lands,   50;    Moore  v.    Brown,   139   K    Y.   127; 

F.  N.  Bank  ofRichhurg  v.  Douo,  41  Hun,  13 ;  Marvin  v.  B,  Z 
Co,,  55  N.  Y.  538.)  The  construction  of  Baldwin's  deeds  to 
Bridgford  and  Randalls,  by  which  tlie  meaning  of  the  words 
is  so  limited  as  to  exclude  granite,  is  erroneous  and  should  not 
be  allowed  to  stand.  ( Van  Nostrand  v.  Moore,  52  N,  Y.  12 : 
Voorhees  v.  Burchard,  55  N".  Y.  98 ;  Genet  v.  D,  <&  H,  C. 
Co.,  122  N.  Y.  505,  520;  Jackson  v.   Tibhetts,  9  Cow.  241, 
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250;  Broom's  Leg.  Max.  617  j  Lanyon  v.  Came^  2  Saund. 
165 ;  Ilovse  v.  Walch^  144  N.  Y.  420 ;  Flora  v.  Anderson^ 
67  Fed.  Eep.  182 ;  Wihmh  v.  Deen,  34  N.  Y.  531 ;  Eighmie 
y.  Taylor,  98  N.  Y.  288 ;  Zonff  v.  M.  I,  Co.,  101  N.  Y.  638 ; 
Corse  V.  Peck,  102  N.  Y.  613 ;  Brew  v.  Swift,  46  X.  Y. 
204 ;  K,  etc.,  Bemh  v.  Logan,  74  N.  Y.  568 ;  Armstrong  v. 
Dvhois,  90  N.  Y.  95  ;  Jackson  v.  a^zZ?,  11  Johns.  201 ;  Paul 
V.  Lewjis,  4  Watts,  402 ;  Harvey  v.  Yandergrift,  89  Penn. 
St.  346 ;  IleUner  v.  Imbrie,  6  Serg.  &  R.  400 ;  ^t^ci  v. 
Fisher,  4:  Whart.  516;  J/bm;i  v.  Prather,  23  Wall.  492; 
Orfme  V.  iT.  JF.  Jf.  /tw.  (7<9.,  101  Mass.  551 ;  Brady  v.  C4w- 
«V/y,  104  N.  Y.  147 ;  Humphreys  v.  iT.  r:,  Z.  Zl  cfe  W.  P. 
R.  Co.,  121  N.  Y.  444 ;  Caldwell  v.  i^?^Z^o;i,  31  Penn.  St. 
475;  IlartweU  v.  Camma/n,  10  W.  J.  Eq.  128 ;  J.^A;i7W(?n  v. 
TmesdeU,  127  N.  Y.  230 ;  Bradley  v.  TTA^Z^^r,  44  N.  Y. 
495 ;  Higgvns  v.  Moore,  34  N.  Y.  417  ;  Dickinson  v.  Pough- 
heepsie,  75  N.  Y.  65 ;  Putman  v.  Stewart,  97  N.  Y.  411 ; 
-ffe^foK  V.  Kennedy,  109  N.  Y.  157 ;  Jackson  v.  Hudson,  3 
Johns.  375,  387 ;  Jackson  v.  Blodgett,  16  Johns.  172 ;  e/aeA:- 
«c/;i  V,  Gardner,  8  Johns.  308 ;  Coleman  v.  Bea/ih,  97  N.  Y. 
545 ;  Hathaway  v.  Power,  6  Hill,  453,  457 ;  Z.  Z  i?.  iif.  v. 
Conklin,  32  Barb.  381,  386 ;  Boone  on  Real  Prop.  §§  6,  304 ; 

ciuu  V.  iT.  r:  a  dk  h.  h.  r.  r.  co.,  120  n.  y.  272 ;  u.  s. 

R.  S.  §  2320 ;  Jackson  v.  Rohy,  109  U.  S.  440 ;  Jameson  v. 
Z/ri,  98  U.  S.  453 ;  Erhardt  v.  Boaro,  113  U.  S.  527 ;  S.  Co. 
V.  Kemp,  104  U.  S.  636, 650  ;  Morrison's  Min.  Rights,  150, 285 ; 
Mo(yre  v.  Broum,  139  N.  T.  127 ;  1  Am.  &  Eng.  Ency.  of 
Law,  504 ;  4  Wait's  Act.  &  Def.  421 ;  McSweeny  on  Mines, 
12;  Bainbridge  Law  of  Mines  &  Min.  4 ;  Rosse  v.  Wai7iman, 
14  M.  &  W.  859 ;  M.  R.  Co.  v.  Robi7ison,  L.  R.  [37  Ch. 
I>iv.]  386 ;  Doster  v.  F.  Z.  Co.,  21  Atl.  Rep.  251 ;  U.  S.  R.  S., 
chap.  6;  K  J^.  Bank  of  Richhurg  v.  Dow,  41  Hun,  15 ;  C. 
Co.  V.  Mellon,  25  Atl.  Rep.  598.)  Evidence  as  to  how  others 
understood  similar  deeds  was  inadmissible.  {Newhall  v. 
Appleton,  124  N.  Y.  668.)  The  defense  of  champerty  has  no 
foundation.  {Dawley  v.  Brown,  79  N.  Y.  396 ;  Higinhotham 
Stoddard,  72  N.  Y.  100 ;  Stoddard  v.  Whiting,  46  N.  Y.  634 ; 
63 
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Coming  v.  T,,  etc.,  Fdctory,  39  Barb.  321 ;  St&oens  v.  Hau8e}\ 
39  N.  Y.  302 ;  Learned  v.  Tallmadge,  26  Barb.  454;  Moody 
V.  Moodij,  16  Hun,  191 ;  Damiger  v.  Boyd,  120  N.  Y.  628 ; 
A.  B,  iY.  Co,,  V.  N,  Y.  EL  R.  li,,  129  N.  Y.  263 ;  AUen  v. 
WeUh,  IS  Hun,  226  ;  Morford  v.  DavU,  28  N.  Y.  481 ;  MiU 
lank  V.  Jones,  127  N.  Y.  370,  376  ;  Porter  v.  Worm-aer,  94  X. 
Y.  431,  450 ;  Ilonegger  v.  Wettstein,  94  N.  Y.  252  ;  Hamer  v. 
^'/cZ^^j^y,  124  N.  Y.  548  ;  TTaZfe  v.  Monihan,  129  K.  Y.  164  ; 
Erving  v.  Mayor,  etc.,  131  N.  Y.  133.)  The  action  was  prop- 
erly brought  for  the  injunction  prayed  for.  (  W.  P.  L  Co.  v. 
Reyrnert,  45  N.  Y.  703  ;  A.  0.  Co.  v.  B.  O.  Co.,  21  Hun,  26; 
SQ  N.  Y.  638  ;  Broiestedt  v.  S.,  etc.,  R.  R.  Co.,  55  N.  Y.  220; 
Livingston  v.  Reynolds,  26  Wend.  115 ;  Spear  v.  Cutter,  5 
Barb.  486.)  An  interlocutory  decree  should  have  been  made, 
establishing  the  rights  of  the  plaintilBE,  enjoining  the  defendant 
and  directing  an  accounting  by  the  defendant  for  the  injury 
already  done.     (  Weatherhy  v.  Wood,  29  How.  Pr.  404.) 

Chester  B.  McLaughlin  for  respondent.  All  the  interest 
that  plaintiff  has  in  lot  27  is  that  acquired  by  Bridgford  and 
the  Randalls  from  Baldwin  under  the  deed  of  March  30  and 
May  18,  1871,  and  his  claim  must  be  based  upon  one  or  the 
other,  or  both  of  those  deeds,  neither  of  which  transferred  any 
ijiterest  in  the  granite.  (15  Am.  &  Eng.  Ency.  of  Law,  500.) 
The  meaning  of  the  word  "  minerals,"  if  taken  alone,  undoubt- 
edly is  ambiguous,  inasmuch  as  in  its  broadest  and  .most  com- 
prehensive sense,  it  includes  everything  not  animal  or  vege- 
table, while  in  the  ordinary  acceptation  or  use  of  the  word  it 
has  a  much  more  restricted  meaning ;  for  this  reason  parol 
evidence  was  admissible  to  show  in  what  sense  the  parties  to 
the  grant  used  it.  (Coit  y.  C.  Ins.  Co.,  7  Johns.  385  ;  Astor 
V.  I7is.  Co.,  7  Cow.  202 ;  Cochran  v.  Retbnrgh,  3  Esp.  [N.  P.] 
121;  Myers  y.  Walker,  24  111.  133;  Fitch  y.  Carpenter,  A:^ 
Barb.  40  ;  Miller  v.  Stevens,  100  Mass.  318  ;  Smithy.  CUws., 
114  N.  Y.  190  ;  Atkinson  v.  Truesdell,  127  N.  Y.  230  ;  Ilart' 
well  V.  Cavima7i,  10  X.  J.  Eq.  120  ;  Walls  v.  Bailey,  49  N. 
Y.  470 ;  Sillerman  v.  Clark,  96  N.  Y.  524;  Colemam  v.  M. 
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B,  L  Co.,  94  N.  Y.  229;  French  v.  Carhart,  1  N.  Y.  96; 
Brid^er  v.  Pierson,  45  N.  Y.  601 ;  Green  v.  Eldred,  66  N. 
Y.  611 ;  Masten  v.  Olcott,  101  N.  Y.  152 ;  Livingstony,  Ten 
Broeck,  16  Johns.  22;  Wyekoff  \.  Stevenson,  U  Ohio,  134; 
CoUefider  v.  Dinsmore,  55  N.  Y.  200 ;  Miles  v.  Burrows, 
127  Mass.  159;  Chester  v.  Zuca,  112  Mass.  524.)  The  word 
"minerals"  does  not  include  common  granite,  even  taken 
alone,  unless  it  be  tiret  found  as  a  fact  that  it  was  the  intention 
of  the  parties  that  it  should  be  included,  and  pass  by  that  term. 
{Dunham  v.Sirpatrick^lOl  Penn.  St.  43;  Countess  of  Listowd 
V.  Gihbings,  9  Ir.  C.  L.  223 ;  Provost  of  Glasgow  v.  Farie,  L. 
R.  [13  App.  Cas.]  657;  Brown  v.  Chadioick,  7  Ir.  C.  L.  101 ; 
Tucker  v.  Zt7ige7\  L.  K.  [21  Ch.  Div.]  18 ;  Darvill  v.  Roper, 
3  Drury,  294;  Gibson  v.  Tyson,  5  Watts,  34;  Wood  on 
Nuisances,  §  168 ;  Stevens  v.  Gill,  1  Min.  Rep.  576 ;  Stevens 
V.  Williams,  1  Min.  Eep.  557,  566,  573 ;  /.  S,  M.  Co.  v. 
Cheeseman,  2  McCrary,  191.)  Both  the  Federal  and  state 
statutes  on  the  subject  of  minerals  show  that  the  popular 
understanding  of  the  word  minerals  does  not  include  granite. 
(IF.  P.  R.  R,  Co.  V.  United  States,  108  V.  S.  510 ;  /.  jS.  M. 
Co.  V.  Cheeseman,  116  U.  S.  529  ;  Laws  of  1890,  chap.  411 ; 
Laws  of  1S81,  chap.  293.)  The  judgment  in  the  case  at  bar 
must  be  affirmed,  for  the  reason  that  plaintiff's  deed  is  void, 
because,  at  the  time  he  acquired  his  title,  defendant  was  in 
the  actual  possession  of  the  granite  on  lot  27,  claiming  it 
under  a  title  adverse  to  the  grantor.  (1  R.  S.  825,  §  12 ; 
Webster  v.  Va7i  Ste.enherg,  46  Barb.  211  ;  Totcle  v.  Remsen, 
70  N.  Y.  303;  Christie  v.  Gage,  71  N.  Y.  189;  Becker  v. 
Church,  75  N.  Y.  562 ;  Eld  ridge  v.  Binghamton,  120  N. 
Y.  309;  Tey-rell  v.  Wheeler,  13  Civ.  Pro.  Rep.  178;  Colvin 
v.  Baker,  2  Barb.  206;  Raynor  v.  Timerson,  46  Barb.  519; 
Campbell  v.  Uolt,  115  U.  S.  620.) 

Andrews,  Ch.  J.  This  action  was  brought  to  restrain  the 
defendants  from  quarrying  granite  upon  lot  27,  Split  Rock 
tract,  in  Essex  county.  Both  parties  claim  title  to  the 
granite.     The  plaintiff  claims  under  two  deeds  from  Philip  S. 
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Baldwin,  the  common  source  of  title  to  John  Bridgford  and 
others,  one  dated  March  30,  1871,  and  the  other  May  18, 
1871.  By  the  first  deed,  which  recites  a  consideration  of 
eight  hundred  dollars,  Bald^vin  conveyed  to  the  grantees 
"All  the  mineral  ores"  on  the  tract,  "together  with  all 
needed  ways  and  privileges  for  raining  and  raising  and  remov- 
ing said  mineral  ores,  excepting  and  reserving  such  mineral 
ores  as  were  originally  reserved  by  the  State  of  New  York, 
and  reserving  all  other  rights  and  interests  in  said  lands  save 
said  mineral  ores  and  the  right  to  raise  and  remove  the  same.'^ 
By  the  second  deed,  which  makes  no  reference  to  the  first 
deed,  but  which  recites  the  same  money  consideration,  the 
grantor  conveyed  "  All  the  mineral  and  ores  (on  the  same 
premises),  with  the  right  to  mine  and  remove  the  same ;  also 
the  right  to  sink  shafts  and  suflicient  surface  to  erect  suitable 
buildings  for  machinery  and  other  buildings  necessary  and 
usual  in  mining  and  raising  ores ;  also  the  right  of  ingress  and 
egress  for  mining  purposes,  and  to  make  explorations  for 
minerals  and  ores,  saving  reservations  to  the  State  of  New 
York."  In  June,  1890,  the  plaintiff  by  conveyance  to 
him  acquired  the  right  vested  in  the  original  grantees  of 
Baldwin  under  the  deeds  mentioned.  In  March,  1889,  the 
defendant,  as  grantee  of  a  prior*  corporation  in  which 
througli  mesne  conveyances  the  title  to  the  lands  remain- 
ing in  Baldwin  after  the  conveyance  to  Bridgford  and 
others  in  1871  was  vested,  acquired  such  title.  Before  the 
conveyance  to  the  defendant,  and  about  the  year  1880,  a  vein 
of  granite  300  to  400  feet  in  Avidth  had  been  discovered  on 
the  premises.  The  land  was  thickly  wooded  and  the  granite 
discovered  was  overlaid  by  soil  from  four  to  six  feet  deep. 
Prior  to  tlie  defendant's  purchase  the  vein  had  been  uncov- 
ered to  some  extent  and  some  work  had  been  done  by  the 
defendant's  grantors  in  getting  out  granite  for  market.  The 
defendant  took  immediate  possession  of  the  premises  under 
its  deed  and  commenced  active  operations  in  developing  the 
granite,  and  up  to  June,  1890,  when  the  plaintiff  acquired  his 
alleged  title,  the  defendant  had  expended  in  opening  the 
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quarry,  erecting  buildings  and  machinery,  and  in  necessary 
work  for  conducting  the  business  the  sum  of  about  thirty-five 
thousand  dollars. 

The  determination  of  the  controversy  in  this  case  depends 
upon  the  interpretation  of  the  second  deed  from  Baldwin  to 
Bridgford  and  others  of  May  18,  1871.  Under  the  deed  of 
March  30,  1871,  which  conveyed  only  the  "  mineral  ores  "  on 
the  lot,  it  is  plain  that  the  granite  did  not  pass.  The  word 
"  ore  "  has  a  definite  signification,  and  designates  a  compound 
of  metal  and  other  substance.  Granite  neither  in  a  popular 
or  scientific  sense  is  a  mineral  ore.  The  second  deed  conveys 
the  "  minerals  and  ores,"  and  also  amplifies  by  words,  if  not  in 
law,  the  mining  privileges  and  the  right  to  use  the  surface 
given  by  the  first  deed.  There  is  no  explanation  of  the  cir- 
cumstances which  led  to  the  giving  of  the  second  deed. 
There  is  nothing  to  show  that  it  did  not  express  the  real 
intention  of  the  parties.  We  think  the  necessary  inference 
from  the  comparison  of  the  two  deeds  is  that  the  second  was 
intended  to  convey  rights  not  included  in  the  prior  grant,  and 
that  the  words  "  minerals  and  ores  "  cannot  be  cut  down  to 
the  same  meaning  as  "  mineral  ores  "  in  the  first  deed,  upon 
any  theory  that  no  new  consideration  was  given  for  the 
second  deed,  or  that  the  whole  purpose  of  the  second  deed 
was  to  define  more  clearly  than  was  done  by  the  first  deed  the 
incidental  mining  privileges  intended  to  be  granted,  and  not 
to  enlarge  the  grant  as  to  the  kind  of  minerals  granted.  If 
the  first  deed  has  any  importance  in  the  case,  it  strengthens 
rather  than  weakens  the  position  of  the  i:)laintiff. 

The  whole  question,  as  above  intimated,  turns  on  the  inter- 
pretation of  the  words  "  minerals  and  ores "  in  the  second 
deed.  In  view  of  the  conclusion  we  have  reached  and  to 
avoid  possible  misconceptions  in  the  future,  it  is  proper  to 
state  that  in  our  opinion  the  evidence  given  and  admitted  on 
behalf  of  the  defendant  under  objection- by  the  plaintiff,  that 
the  purpose  of  Bridgford  and  his  co-grantees  in  securing  the 
deeds  of  1871  was  to  acquire  the  iron  ore  then  supposed  to 
exist  on  the  premises,  and  of  their  statements  contempora- 
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neously  with  the  purchase,  that  they  had  purchased  the  iron 
ore  on  the  lot,  was  incompetent  to  explain  or  confine  the 
meaning  of  the  words  "minerals  and  ores"  in  the  deed  of 
May  18,  1871.  The  evidence  would  have  been  incompetent 
if  it  had  related  to  the  motives  of  the  parties  to  the  deed 
sought  to  be  established  by  the  oral  statements  or  negotiations 
between  them  prior  to  or  contemporaneous  with  its  execution. 
The  words  of  a  deed,  unambiguous  in  themselves,  cannot  be 
controlled  by  proof  that  the  parties  used  them  with  a  definite 
and  limited  meaning,  for  the  purpose  of  that  particular  instru- 
ment. Such  proof  might,  under  some  circumstances,  be  com- 
petent in  an  action  between  the  parties  to  reform  the  instru- 
ment, but  not  in  determining  the  rights  of  the  parties  under 
the  instrument  as  written.  The  incompetency  of  the  evidence 
received  as  to  the  motives  of  the  original  grantees  and  of  their 
statements  as  to  what  they  intended  to  purchase  or  had  pur- 
chased, is  still  more  manifest  in  view  of  the  fact  that  they 
were  disclosed  and  the  statements  made  to  third  parties 
not  connected  with  the  sale.  (See  Voorhees  v.  Burchard^  55 
N.  Y.  98.)  The  defendants  were  also  permitted  under  objec- 
tion to  give  evidence  of  witnesses  who  lived  or  had  owned  prop- 
erty in  the  Champlain  valley,  that  the  word  "minerals "  was 
understood  "  about  there  "  to  mean  iron  ores.  It  is  unneces- 
sary to  determine  in  this  case  whether  the  usage  or  under- 
standing in  a  particular  district  of  the  meaning  of  words  used 
in  a  deed  of  mining  property,  which  limits  and  controls  their 
general  meaning,  is  admissible  for  the  purpose  of  fixing  rights 
thereunder.  It  is  sufficient  to  say  that  the  evidence  offered 
and  received  upon  that  subject  in  this  case  only  went  to  the 
extent  of  showing  that  certain  persons  understood  that  the 
term  "minerals,"  when  used,  did  not  include  granite, 
but  ores  containing  metals.  The  evidence  was  quite  insuffi- 
cient to  establish  a  settled  and  recognized  usage  which 
shall  override  the  legal  meaning  of  the  word.  It  was  not 
shown  that  any  transaction  had  taken  place  based  upon  the 
alleged  usage,  or  that  such  usage  was  known  to  either  of  the 
parties  to  the  deeds^  of  1871.     In  a  mining  case  {Tucker  v. 
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Zinger,  21  Ch.  Div.  18),  Jessel,  M.  E.,  speaking  of  a  custom 
relied  upon  in  that  case,  said  :  "  The  custom  must  be  collected, 
not  from  what  witnesses  say  they  think  the  custom  is,  but 
from  what  was  publicly  done  throughout  the  district."  (See 
Midland  Railway  Co.  v.  Rohinmn^  37  Ch.  Div.  386,  and 
remarks  of  V.  C.  in  Darmll  v.  lioper^  3  Drewry,  301.) 

Putting  aside,  therefore,  the  extraneous  evidence  received 
upon  the  construction  of  tlie  words  "  minerals  and  ores  "  in  the 
deed  of  1871,  the  questions  arise  (1)  wliether,  under  a  grant  of 
"  minerals,"  on  specified  premises,  granite  is  included  in  the 
absence  of  limiting  words ;  and  (2)  whether,  if  comprehended 
in  the  general  term,  it  is  excluded  from  the  deed  of  May  18, 
1871,  by  reason  of  the  context  in  connection  with  the  fact 
that  it  can  only  be  got  by  quarrying.  It  is  plain  that  an 
owner  of  land  who  grants  the  minerals  to  another  does  not  use 
the  word  as  synonymous  with  mineral  substances,  because  if 
this  meaning  was  attached  to  the  grant  it  would  amount  to  a 
grant  of  the  whole  land,  as  the  soil  and  all  below  it  would  be 
embraced  in  that  description.  The  question  of  what  are  min- 
erals within  a  grant  or  reservation  of  mines  and  minerals  has 
been  frequently  considered  by  the  English  courts,  and  the 
almost  uniform  conclusion  has  been  that  the  word  includes  not 
only  metals  and  metal-bearing  rock,  but  anything  mineral  in 
character  which  can  be  got  by  mining.  In  one  of  the  cases 
{Earl  of  Roaae  v.  Wainman,  14  M.  &  W.  869),  which  was 
affirmed  (2  Exch.  800),  the  question  arose  under  a  reservation 
to  the  lord  of  the  manor,  in  an  inclosure  act,  of  "  all  mines 
and  minemls "  lying  within  or  under  the  common  or  waste 
lands,  inclosed  by  the  act,  and  it  was  held  that  beds  of  build- 
ing stone  were  within  the  reservation.  Parke,  B.,  in  his  opin- 
ion, said  :  "  The  term  '  minerals '  here  used,  though  more  fre- 
quently applied' to  substances  containing  metals,  in  its  proper 
sense  includes  all  fossil  bodies  or  matters  dug  out  of  mines." 
In  Bell  V.  Wilson  (1  Ch.  App.  303),  under  a  conveyance  of  land 
reserving  to  the  grantor  "  all  mines  or  seams  of  coal  and  other 
mines,  metals  or  minerals,"  it  was  held  that  the  reservation 
included  freestone.    Bext  v.  GiU  (L.  E.,  7  Ch.  App.  699)  is 
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an  important  case  on  the  subject,  because  Mellish,  L.  J.,  in 
his  opinion  formulates  as  the  result  of  the  adjudged  cases  the 
principle  upon  which  the  cases  proceed,  and  which  has  been 
followed  and  applied  in  several  subsequent  cases.  That  was 
a  case  of  a  reservation  in  a  private  grant  by  the  lord  of  a 
manor  of  "  all  mines  and  minerals  within  or  under  the  prem- 
ises," and  the  question  was  whether  beds  of  china  clay,  the 
product  of  the  disintegration  of  granite,  not  known  to  exist  in 
the  land  at  the  time  of  the  grant,  were  embraced  witliin  the 
reservation,  and  the  conrt  decided  that  they  were.  Mellish, 
L.  J.,  said:  "The  result  of  the  authorities,  without  going 
through  them,  appears  to  be  this,  that  a  reservation  of  '  min- 
erals '  includes  every  substance  that  can  be  got  from  under- 
neath the  surface  of  the  earth,  for  the  purpose  of  profit,  unless 
there  is  something  in  the  context  or  in  the  nature  of  the  trans- 
action to  induce  the  court  to  give  it  a  more  limited  mean- 
ing." The  same  principle  was  expressed  in  another  form  by 
BowEN,  L.  J.,  in  the  case  of  Earl  of  Jersey  v.  Guardians^ 
etc.  (L.  E.,  22  Q.  B.  Div.  555),  following  the  case  of  Hext  v. 
Gill  {8upra\  in  which  he  said  that  the  word  applies  to  all 
substances  of  a  mineral  nature  which  have  "  a  use  or  value  of 
their  own,  independent  of  their  being  constituents  of  the  soil." 
flbe  question  in  that  case  was  whether,  under  a  reservation  in 
an  ordinary  grant  of  "  all  mines  of  coal,  culm,  iron  and  all 
other  mines  and  minerals  whatever,  except  stone  quarries 
within  and  under,"  etc.,  brick  earth  and  clay  were  reserved, 
and  it  was  held  that  they  were.  Lord  Romilly  in  Midland 
Railway  Co.  v.  Chechley  (L.  E.,  4  Eq.  Cas.  19),  construing 
a  reservation  in  an  act  for  the  compulsory  taking  of  land  for 
canals,  of  "all  mines  and  minerals  within  and  under  the  land," 
in  which  the  question  was  whether  the  right  to  quarry  pav- 
ing stones  was  reserved,  said :  "  Stone  is,  in  my  opinion, 
clearly  a  mineral,  and,  in  fact,  everything,  except  the  mere 
surface  which  is  used  for  agricultural  purposes;  anything 
beyond  that  which  is  useful  for  any  purpose  whatever,  whether 
it  is  granite,  marble,  fire  clay  or  the  like,  comes  within  the 
word  mineral,  when  there  is  a  reservation  of  the  mines  and 
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minerals  from  a  grant  of  land.  Every  species  of  stone,  whether 
marble,  limestone  or  ironstone,  comes  in  my  opinion  in  the 
same  category."  We  shall  refer  only  to  another  English  case, 
the  latest  on  the  subject  {Attorney-General  v.  Welsh  Granite 
Co.,  35  Week.  Rep.  617),  decided  in  1887,  which  held  that 
granite  was  a  mineral  within  a  reservation  of  "mines  and 
minerals."  There  are  but  a  few  American  cases  which  we 
have  found  bearing  on  the  subject.  In  Moore  v.  Brown  (16 
X.  Y.  Supp.  592 ;  S,  C,  139  :S.  Y.  127)  it  was  assumed  both 
in  the  Supreme  Court  and  in  this  court  that  garnet  discovered 
in  Essex  county  on  state  lands  was  a  "  valuable  mine  or  min- 
eral" and  subject  to  a  claim  under  chap.  411  of  the  Laws  of 
1890.  In  Ha/rtweU  v.  Camman  (10  K  J.  Eq.  128)  it  was 
held  that  "  paint  stone  "  useful  for  grinding  into  paint  pro- 
cured by  mining  passed  to  the  grantee  of  "  mines  and  miner- 
als," although  its  existence  was  not  known  at  the  time  of  the 
grant,  but  copper  mining  had  before  the  grant  been  to  some 
extent  prosecuted  on  tlie  premises. 

Upon  the  authorities  we  think  we  &hould  not  be  justified  in 
holding  that  granite  was  not  embraced  in  a  reservation  or 
grant  of  "  minerals  "  in  the  absence  of  qualification.  It  is  no 
doubt  true  that  this  word  in  its  more  common  application  in 
a  grant  of  "  minerals  "  would  be  deemed  to  refer  to  metallic 
substances.  This  perhaps  grows  out  of  the  fact  that  mining 
is  to  a  great  extent  prosecuted  for  the  purpose  of  obtaining 
gold,  silver,  iron  and  other  metals,  and  grants  of  "  minerals  " 
or  reservations  thereof  in  conveyances  of  public  lands  are 
most  frequently  made  with  reference  to  mineral-bearing  ores 
or  deposits.  But  it  would  be  an  unwan*antable  limitation  of 
such  a  grant  or  reservation,  to  exclude  from  its  operation  beds 
of  coal  or  other  non-metallic  mineral  deposits  of  commercial 
value,  or  to  confine  it  to  such  minerals  as  were  known  or  sup- 
posed to  be  on  the  premises  at  the  time.  The  grant  or  reser- 
vation of  minerals  in  a  deed  contemplates  substances  to  be 
severed  and  taken  away  from  the  premises,  and  it  is  difficult  to 
suppose  that  the  parties  to  such  a  deed  intended  to  exclude 
from  the  grant  any  description  of  valuable  mineral  which 
64 
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would  come  within  the  legal  meaning  of  the  word,  which 
might  thereafter  be  discovered.  We  are  of  opinion,  there- 
fore, that  the  words  "  minerals  and  ores  "  in  the  grant  of  1871, 
standing  alone,  would  include  the  granite  upon  the  premises.. 
But  these  words  do  not  stand  alone,  but  are  connected  with 
a  context  which  clearly  indicates,  in  our  judgment,  that  the 
parties  had  in  view  only  such  minerals  as  are  to  be  got  by 
mining  in  the  ordinary  sense  of  that  term  ;  that  is,  by  under- 
ground and  not  by  open  workings.  The  grantor,  Baldwin, 
owned  the  fee  of  the  land.  He  did  not  part  with  his  general 
title  to  the  surface,  but  he  granted  special  rights  therein  for 
the  purpose  of  effecting  the  grant  of  the  "minerals  and 
ores."  He  accompanied  these  words  with  a  specification  of 
the  rights  granted,  that  is  to  say,  rights  essential  to  and  con- 
nected with  usual  mining  operations,  and  in  respect  to  the 
surface  he  granted  "  sufficient  land  to  erect  suitable  buildings 
for  machinery  and  other  buildings  necessary  and  usual  in 
mining  and  raising  ores."  The  evidence  is,  and  the  fact  would 
be.  sufficiently  manifest  in  the  absence  of  affirmative  proof, 
that  granite  can  only  be  obtained  by  open  quarrying  to  the 
destruction  of  the  surface  so  far  as  the  granite  may  be 
uncovered.  We  think  the  reasonable  construction  of  the 
grant  limits  the  rights  of  the  grantee  to  minerals  obtained  by 
underground  working,  and  as  granite  is  not  so  obtained  it  did 
not  pass  under  the  conveyance  of  1871.  The  principle  of 
construction  is  stated  by  Turner,  L.  J.,  in  a  case  already 
referred  to,  speaking  of  the  question  whether  freestone  was  a  , 
mineral  and  included  in  the  reservation  in  that  case.  He  said 
it  must  be  deemed  included  unless  "  either  that  the  freestone 
is  not  a  mineral,  or  that  being  a  mineral,  the  nature  or  con- 
text of  the  deed  shows  that  it  was  not  intended  to  be  included.'* 
The  context  of  the  deed  here  furnishes,  we  think,  the  evidence 
that  granite  was  not  intended  to  be  included.  It  may  be  that 
if  we  followed  some  English  cases  the  conclusion  would  be 
that  the  granite  did  pass,  but  that  it  could  not  be  taken  by- 
open  quarrying.  {Bell  v.  Wilson,  supra  i  Ilext  v.  Gilly 
Bupra,^     Instead  of  recognizing  this  barren  right  we  prefer 
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to  place  our  judgment  on  the  ground  that  under  this  grant  no 
title  to  the  granite  passed  at  all. 

We  have  been  referred  to  several  English  cases  where  the 
right  of  open  quarrying  has  been  held  to  accompany  a  grant 
or  reservation  of  mines  and  minerals.  The  cases  generally 
have  arisen  on  the  construction  of  reservations  contained  in 
acts  of  Parliament  of  rights  to  landowners  whose  land  has 
been  compulso^ly  taken  for  public  purposes  or  by  public 
authority.  In  every  case  which  has  come  to  our  attention 
involving  the  right  of  open  quarrying,  it  has  been  sustained 
upon  some  special  language  in  the  act  which  indicated  that  the 
right  of  open  quarrying  was  intended  to  be  reserved.  (See 
Midkmd  IP  way  Co,  v.  Checkley^  supra ;  Midland  R^way 
Co,  V.  Robinson,  15  App.  Ca«.  19 ;  Id.  37  Ch.  Div.  386  ; 
AUy,-Genl.  v.  Welsh  Granite  Co,,  supra  ;  Earl  of  Rosse  v. 
Wainman,  supra.)  In  Midland  Railway  Co.  v.  Rohinson 
(15  App.  Cas.  2Y)  Lord  Herschell  said :  "  In  such  agree- 
ments, in  the  absence  of  a  distinct  indication  of  the  contrary 
intention,  it  is  always  to  be  assumed  that  the  reserved  mines 
are  only  to  be  worked  in  such  manner  as  is  consistent  with 
the  Burface  remaining  undisturbed.  And  if  this  be  true  of 
minerals  lying  deep  below  the  surface,  it  would  be  obviously 
out  of  question  to  permit  it  to  be  disturbed  by  winning  min- 
erals which  can  only  be  wrought  by  surface  operations." 

For  the  reasons  herein  stated  the  judgment  below  should  be 
aflSrmed. 

All  concur. 

Judgment  affirmed. 
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Laura  Wooden,  Respondent,  v.  The  Western  New  York 
AND  Pennsylvania  Railroad  Company,  Appellant. 

1.  Railroads  —  Fellow-Servants.  When  a  printed  and  posted  rule 
of  a  niilroad  company  requires  the  conductor  of  a  freight  train  to  apply 
for  instructions  and  additional  help,  or  to  set  off  cars,  before  attempting 
to  take  his  train  over  a  summit  with  dangerous  grades,  if  in  doubt  as  to 
his  ability  to  make  the  passage  safely,  the  exercise  of  judgment  by  the 
conductor  in  determining,  upon  the  apparent  facts,  not  to  take  such  extra 
precautions,  is  the  mere  performance  of  one  of  his  ordinary  duties  as  an 
employ^,  and  does  not  transform  him  from  a  fellow -servant  of  a  brakeman 
into  a  representative  of  the  company,  so  as  to  render  the  company  liable 
for  an  injury  to  a  brakeman  on  the  train,  if  suffered  through  such  omis- 
sion on  the  part  of  the  conductor. 

2.  Posted  Rule  — Discretion  of  Conductor.  Negligence  is  not  to 
be  imputed  to  a  railroad  company  towards  its  brakemen  in  committing  to 
the  judgment  of  conductoi*s  of  freight  trains  the  determination  as  to 
action  under  a  printed  and  posted  rule  of  which  all  the  employes  had, 
or  were  chargeable  with,  knowledge,  directing  conductors  to  apply  for 
instructions  when  in  doubt  as  to  their  ability  to  take  their  train  over  a 
well-known  dangerous  summit  in  safety,  and  a  careless  or  negligent  per- 
formance of  a  conductor's  duties  under  such  rule  is  a  risk  assumed  by  his 
fellow-servants. 

3.  Appliances  on  Locomotive.  The  furnishing  of  a  freight  locomo- 
tive, equipped  with  hand  brakes  only,  inste»ui  of  air  or  steam  brakes,  does 
not  of  itself  render  a  railroad  company  liable  for  an  injury  suffered  by  one 
of  its  trainmen  through  the  unchecked  descent  of  a  train  down  a  steep  grade, 
where  there  is  no  evidence  that  hand  brakes  were  unusual  or  inadequate, 
or  that  one  kind  of  brake  was  safer  than  another. 

4.  Wrecking  of  Train  —  Evidence  as  to  Condition  op  Roadbed. 
The  fact  that  rotten  ties  had  been  seen  along  a  railroad  track,  proved  by  a 
witness  who  knew  nothing  about  railroading,  without  any  evidence  that 
the  roadbed  was  unsafe,  or  that  the  presence  of  rotten  ties  was  the  proxi- 
mate cause  of  the  wrecking  of  the  train  while  running  down  a  steep 
incline  at  great  speed  on  a  frosty  night  when  the  trainmen  lost  control  of 
it,  is  not  sufficient  to  allow  the  jury  to  infer  that  the  roadbed  was  actually 
unsafe,  or  that  the  proximate  cause  of  the  accident  was  other  than  the  loss 
of  control  of  the  train  as  it  descended  the  hill. 

Wooden  v.  W.  J^.  F.  <fc  P.  R.  R.  Co.  (5  Misc.  Rep.  537),  reversed. 

(Argued  November  1,  18^;  decided  November  26,  18ft5.) 

Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  Buffalo,  made  November  9,  1893,  which 
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sustained  plaintiff's  exceptions  ordered  to  be  heard  in  the  first 
instance  at  General  Ternr:,  set  aside  a  nonsuit  directed  by  the 
trial  court  and  granted  a  new  trial. 

This  action  was  brought  to  recover  damages  for  the  death 
of  plaintiff's  husband,  alleged  to  have  been  caused  by  the 
negligence  of  defendant  while  he  was  in  its  employ. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. ) 

John  G,  Milburn  for  appellant.  The  conductor  and 
Wooden  were  co-employees,  and  for  any  negligence  on  the 
part  of  the  former  in  the  management  of  the  train  at  Keat- 
ing Summit  the  defendant  is  not  liable.  {Crispin  v.  Bahhitt^ 
81  K.  T.  516 ;  McCosker  v.  i?.  B,  Co.,  84  N.  Y.  77 ;  Sher- 
man V.  R,  B.  Co.,  17  N.  Y.  153 ;  SlaUr  v.  Jewett,  85  N.  Y. 
61 ;  LoughUn  v.  State,  105  X:  Y.  159 ;  Besel  v.  iT.  Y.  C.  dk 
H.  B.  B.  B.  Co.,  70  N.  Y.  171 ;  Cullen  v.  li^ortoii,  126  N. 
Y.  1 ;  Ilusaey  v.  Coger,  112  JSi .  Y.  614.)  The  plaintiff  failed 
to  show  that  the  accident  was  due  to  any  negligence  on  the 
part  of  the  conductor.  {Henry  v.  B.  B.  Co.,  81  K  Y.  373; 
Bauhc  V.  B.  B.  Co.,  59  N.  Y.  366  ;  Hayes  v.  B.  B.  Co.,  97 
N.  Y.  259  ;  Taylor  v.  City  of  Tankers,  105  N.  Y.  209 ;  Boh- 
Uns  V.  Brown,  119  N.  Y.  188 ;  Pauley  v.  S.  G.  cfe  L.  Co., 
131  N.  Y.  90.)  Even  if  the  conductor  was  at  fault  it  was  an 
error  of  judgment  on  his  part,  and  not  negligence.  {Baulec  v. 
li.  B.  Co.,  59  N.  Y.  364.)  The  deceased  by  continuing  in  the 
service  of  the  company  with  knowledge  of  the  defendant's 
method  of  operating  its  trains  over  Keating  Summit  provided 
in  the  order,  and  of  the  discretion  confided  to  the  conductor, 
assumed  the  risk  of  it.  {Corcoran  v.  B.,  L.  cfe  W.  B.  B.  Co., 
126  N.  Y.  673 ;  'Williams  v.  B.  B.  Co.,  116  N.  Y.  628 ; 
Be  F<yrest  v.  Jewett,  88  N.  Y.  263 ;  Haskins  v.  B.  B.  Co., 
65  Barb.  129 ;  56  N.  Y.  608.)  There  is  no  evidence  from 
which  the  jury  could  have  found  the  defendant  negligent  as 
to  its  roadbed  or  that  any  defect  in  the  roadbed  was  the 
cause  of  this  accident.  {Borden  v.  B.,  L.  <&  W.  B.  B.  Co., 
131  N.  Y.  671 ;  BoUins  v.  Brown,  119  K  Y.  188.) 
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ITarlovj  C.  Curtus  for  respondent.  This  action  is  prop- 
erly brought  by  plaintiff,  as  widow,  for  the  benefit  of  herself 
and  her  children.  {Wooden  v.  li,  li,  Co,,  126N.  Y.  10; 
Ziuiniff  V.  JV.  T,  a  i&  IL  R.  R.  R.  Co.,  49  N.  Y.  521 ;  Bourke 
V.  Witherlee,  98  N.  Y.  562 ;  S.  &  R.  on  Negligence,  §  92  ; 
FifUe?^  y.  B.  <&  A.  R.  R.  Co.,  80  K  Y.  46 ;  Cone  v.  D.,  L. 
<&  r.  R.  R,  Co.,  81  N.  Y.  208 ;  Burt  v.  N.  Y.,  L.  E.  <&  W. 
R.  R.  Co.,  107  N.  Y.  374.)  The  plaintiff's  deceased  husband 
had  a  right  to  rely  upon  the  assurance  that  the  defendant  had 
provided  him  with  a  safe  place  to  perform  his  work,  and  with 
suitable  machinery  and  appliances  with  which  to  operate  the 
same,  and  thai;  if  the  place  should  l)e  made  dangerous  by  facts 
and  conditions  which  were  likely,  or  which  defendant  ought 
to  have  known  were  likely,  to  exist  and  operate  in  creating  a 
condition  of  more  than  ordinary  danger,  the  defendant  would 
have  made  the  place  safe  by  supplying  njeans  to  overcome 
such  danger.  {Salters  v.  D.  cfe  //.  C.  Co.,  3  Hun,  338  ;  Ben- 
zing  V.  Steinway,  101  N.  Y.  552 ;  Durkin  v.  Shm*p,  38  X. 
Y.  226 ;  IlaicUy  v.  JS.  C  R.  R.  Co.,  82  N.  Y.  370 ;  Pantzar 
v.  T.  F.  I.  M.  Co.,  99  K.  Y.  372.)  Where,  however,  the 
defect  is  apparent,  it  may  require  skill  and  judgment  not 
possessed  by  ordinary  observer  or  by  the  servant,  to  give 
knowledge  of  hazards  which  may  be  apprehended  therefrom. 
He  does  not  assume  those  hazards.  {Davidson  v.  Cornell, 
132  X.  Y.  228.)  The  defendant  owed  the  duty  to  its  servants 
of  properly  inspecting  and  examining  the  track  when  it  had 
been  made  slippery  by  frost,  before  requiring  any  servant  to 
perform  the  work  of  taking  a  train  down  an  average  grade  of 
1 K)  feet  per  mile  for  a  distance  of  five  and  one-half  miles. 
{Frank  v.  Otis,  48  Hun,  017  ;  Fuller  v.  Jewett,  80  N.  Y.  50; 
Corcoran  v.  Ilolhrook,  40  K.  Y.  372  ;  Ilatoley  Cam,  82  X.  Y. 
370 ;  Goodrich  v.  N.  Y.  C  cfe  //.  R.  R.  R.  Co.,  26  N.  Y.  S. 
H.  768.)  In  clothing  the  conductor  with  the  sole  discretion 
as  to  whether  the  train  was  safe  or  not  to  take  over  the 
mountain,  the  defendant  should  have  promulgated  and 
enforced  rules  regulating  the  conduct  of  its  business,  rela- 
tive to  inspecting  the  place  of   work,  in   this   instance   the 
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track  as  well  as  the  train,  and  in  failing  to  do  so,  was  guilty 
of  negligence.  {Abel  v.  B.  <&  H.  C.  Co.,  103  N.  Y.  583 ;  Forey 
V.  S,  B,  &N.  Y.  R.  R.  Co.,  46  Hun,  678 ;  BusJihy  v.  N.  T. 
a  ^k  IT.  R.  R.  R.  Co.,  107  N.  Y.  374.)  When  life  is  at  stake, 
the  law  demands  that  care  shall  be  taken  to  provide  as  far  as 
possible  against  all  contingencies  ;  it  is  the  duty  of  the  master 
to  take  reasonable  care  to  protect  the  servant  from  accident, 
as  the  exigencies  of  the  situation  require.  {(TLaugKlin  v.  N. 
r.  C  &  H.  R.  R.  R.  Co.,  9  N.  Y.  S.  R.  387;  SKeehm 
Case,  91  X.  Y.  332 ;  Hough  v.  Ry.  Co.,  21  Alb.  L.  J.  129 ; 
Lilly  V.  ^y.  Y.  C.  cfe  II.  R.  R.  R.  Co.,  107  N.  Y.  566; 
Seyholt  y.  N.  Y,  L.  E.  cfe  W.  R.  R.  Co.,  95  K.  Y.  362.) 
The  fact  that. the  defendant  had  often  taken  similar  trains  over 
without  accident  is  not  enough  to  remove  the  onus  of  negli- 
gence. {Stringham  v.  Hilton,  111  N.  Y.  188;  Laning  Case, 
49  N.  Y.  521 ;  Ellis  v.  N.  Y,  L.  E.  cJ&  W.  R.  R.  Co.,  95  N.  Y. 
551 :  CanfieU  v.  B.  cfe  0.  R.  R.  Co.,  93  ]Sr.  Y.  532 ;  Dana 
V.  X  r.  C  i&  11  R.  R.  R.  Co.,  92  N.  Y.  639 ;  Sheehan  v. 
X  Y.  C.  i&  II  R.  R.  R.  Co.,  91  X.  Y.  332;  Durkiny. 
Sharj},  88  N.  Y.  225  ;  Booth  v.  B.  c6  A.  R.  R.  Co.,  73  K  Y. 
38;  Plunk  v.  ]S\  Y.  C.  <&  II  R.  R.  R.  Co.,  60  K  Y. 
COT;  Flike  v.  B.  d&  A.  R.  R.  Co.,  53  N.  Y.  550.)  The 
defendant  constituted  the  conductor,  pro  hac  vice,  its  alter  ego. 
And  in  performing  the  duty  of  deciding  whether  the  train  as 
made  up  was  safe  or  not  for  its  particular  and  special  work, 
the  conductor  was  not  therein  acting  as  the  conductor,  a  fel- 
low-servant of  the  deceased  brakeman,  but  he  was  the  com- 
pany itself.  For  no  one  of  these  duties  ii-.e.,  to  funiish 
safe  and  suitable  place,  arid  machinery  and  appliances)  can 
he  delegated  by  the  master  to  a  servant  of  any  grade  so  as  to 
exonerate  the  master  from  responsibility  to  another  servant 
who  has  been  injured  by  its  non-performance.  {Pantzar  v.  T. 
F,  I  M.  Co.,  99  K  Y.  368  ;  Ia7i{?ig  v.  JS\  Y.  C.  R.  R.  Co., 
^^  N.  Y.  541 ;  Be)i2ing  v.  Steinway,  101  N.  Y.  547 ;  Probst  v. 
Delamater,  100  N.  Y.  273 ;  Malone  v.  Ilathaicay,  64  N.  Y.  5  ; 
FxiUer  v.  Jewett,  80  N.  Y.  53  ;  Ellis  Case,  95  N.  Y.  546 ;  Sla- 
^r  v.  Jewett,  85  N.  Y.  61 ;  Flikex.  B.  d&  A.  R.  R.  Co.,  53  N. 
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Y.  549 ;  Crispin  v.  Bablitt,  81  N.  T.  521 ;  Corcoran  v.  IIol- 
hrooTcs  59  N.  Y.  517 ;  HxLssey  v.  Coger,  112  N.  Y.  614 ;  Ttjx- 
drup  V.  J,  S,  Co.^  51  Hun,  464.)  The  plaintiflE's  intestate 
did  not  assume  risks  latent  in  his  employment,  but  it  is  the 
master's  duty  to  inform  him.  {Cone  v.  J9.,  Z.  dk  W.  li. 
R,  Co.,  81  K  Y.  206 ;  Burt  v.  N\  Y.,  Z.  K  (6  W.  R, 
R,  Co.,  107  N.  Y.  374;  Anthony  v.  Leeret,  106  K  Y.  591  ; 
Fmrl  V.  Lyons,  48  Hun,  512 ;  Bryant  v.  N,  T.  C  7?. 
R.  Co.,  62  N.  Y.  S.  R.  670 ;  Fredenhurg  v.  N.  C  R.  R, 
Co.,  114  N.  Y.  585 ;  Slauson  v.  A.  R.  Co.,  60  X.  Y. 
607;  McGovem  v.  C  V.  R.  R.  Co.,  123  K  Y.  291; 
Voshurgh  v.  Z.  S.  cfe  M.  S.  R.  Co.,  91  N.  Y.  379 ;  Edgar- 
ton  V.  N.  Y.  C  S  JI.  R.  R.  R.  Co.,  39  N.  Y.  227;  Sey- 
holt  V.  iT.  Y,  L.  E.  <&  ^Y.  R.  R.  Co.,  95  K  Y.  568.) 
There  is  no  question  of  contributory  negligence  in  this  case. 
{Galvin  V.  Mayor,  etc.,  112  X.  Y.  223.)  Defendant  was 
chargeable  with  notice  that  this  was  a  bad  night.  {Benzing 
Y.Steinway,  101  K  Y.  552;  EUis  Case,  95  N.  Y.  546; 
Slater  v.  Jewett,  85  N.  Y.  61.)  In  addition  to  the  special  and 
extraordinary  dangers  of  this  particular  night,  there  was 
another  and  more  serious  danger,  which  the  defendant  knew,  or 
ought  to  have  known,  and  which  the  deceased  did  not  know, 
and  had  no  means  of  knowing,  and  is  not  chargeable  with 
knowing,  viz.,  a  track  on  this  long,  steep  and  curved  line  of 
road,  absolutely  unsafe.  This  fact  presented  of  itself,  with 
everything  else  eliminated,  a  case  which  should  have  gone  to 
the  jury.  {McGovern  v.  C.  V.  R.  R.  Co.,  123  N.  Y.  281  ; 
Bulkley  v.  F.  JI.  I.  0.  Co.,  17  X.  Y.  S.  R.  436 ;  Goodrich 
V.  iT.  Y.  C.  i&  II.  R.  R.  R.  Co.,  26  N.  Y.  S.  R.  768 ;  Fuller 
V.  Jev^ett,  80  N.  Y.  50  ;  IlawUy  v.  N.  C.  R.  R.  Co.,  82  X. 
Y.  370  ;  Mann  v.  D.  A  H.  C.  Co.,  91  N.  Y.  500.)  This  risk 
arising  from  the  defective  tracks  was  not  assumed  by  the 
deceased  as  an  incident  of  his  employment,  for  he  did  not 
know  anything  about  the  tracks,  and  had  no  means  of  know- 
ing, as  appears  from  Goodwin's  evidence.  {Pcmtzar  v.  T,  F. 
I.  M.  Co.,  99  K  Y.  368 ;  Ford  v.  Lyons,  48  Hnn,  512.)  To 
justify  a  non-suit  the  evidence  must  be  such  that  no  diflFerent 
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conclusions  could  be  drawn  from  it  than  those  drawn  by  the 
court  as  to  defendant's  negligence,  tlie  deceased's  assumption 
of  risk  and  alleged  contributory  negligence.  {Payne  v.  T.  cfe 
j5.  It  R.  Co,,  83  X.  Y.  572,  574;  Sta<iku8  v.  N.  Y,  C.  & 
11.  It  R,  i?.  Co.,  79  N.  Y.  464;  EIUh  Case,  95  N.  Y.  546; 
Kain  v.  Smith,  89  X.  Y.  375 ;  McNally  v.  P.  Ins.  Co.,  137 
N.  Y.  390.)  The  plaintiff  was  entitled  to  go  to  the  jury  upon 
all  the  facts  presented,  and  it  was  error  of  the  learned  trial 
court  to  order  a  non-suit.  {McXally  v.  P.  Ins,  Co.,  137  N. 
Y.  390 ;  Pratt  v.  Ins.  Co.,  130  N.  Y.  206.) 

Gray,  J.  In  January,  1890,  the  plaintiff's  husband  lost 
his  life,  as  the  result  of  the  wrecking  of  a  train  on  the  defend- 
ant's road,  on  which  he  was  employed  as  a  brakeman.  The 
following  were  the  circumstances,  as  we  learn  from  the  record 
hefore  us.  Between  the  stations  of  Olean  and  Emporium,  the 
railroad  passes  down  a  steep  inoline  or  grade  of  110  feet  to 
the  mile  for  live  and  one-half  miles,  southerly  from  a  point 
called  Keating  Summit.  At  the  foot  of  the  incline  is  a  point 
called  Parker's  Station.  ]N"orth  of  Keating  Summit  is  Port- 
age Station,  from  whence  the  ascent  of  the  hill  commences. 
There  was  a  rule  in  the  book  of  rules  of  the  company,  and  an 
order  was  posted  on  its  bulletin  boards,  which  directed  con- 
ductors as  to  the  operation  of  trains  over  Keating  Summit. 
In  the  language  of  the  conductor  in  question : 

"  The  order  was  to  the  effect  that  if  we  thought  we  had  a 
train  we  could  not  handle  either  ask  for  help  or  ask  to  set  off 
cars.  If  I  had  a  train  which  in  my  judgment,  which  the  con- 
ductor thought,  was  too  heavy  to  take  over  the  Summit  either 
to  apply  for  lielp  or  set  off  cars.  Apply  for  help  meant  to 
wire  Buffalo.  The  help  they  would  give  was,  if  they  have  got 
a  spare  man  on  the  pusher,  they  would  give  you  a  brakeman 
from  the  pusher,  and  if  they  could  not  they  would  tell  you  to 
Bet  off  cars.  Going  south  to  Emporium  you  could  wire  from 
Portage  Creek  to  Buffalo.  At  that  point  I  would  wire  if  I 
thought  my  train  was  too  heavy.  They  would  either  make 
arrangements  for  help  for  me  or  tell  me  to  set  off  my  cars. 
65 
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If  I  thought  my  train  was  all  right,  that  it  was  not  too  heavy, 
I  did  not  apply  at  all  for  instructions.  I  went  right  along 
with  my  train.  In  determining  ahout  the  train  at  any  time  I 
had  to  take  into  account  the  state  of  the  track.  I  would  look 
the  train  over  and  use  my  own  judgment  as  to  that ;  look  the 
train  over  as  to  what  cars  and  the  number  and  coijdition  of 
the  cars  and  the  condition  of  the  night." 

On  the  night  in  question,  a  train  was  made  up  at  Olean, 
containing  between  engine  and  caboose  33  oil  and  freight 
cars.  It  was  in  charge  of  a  crew  consisting  of  an  engineer, 
fireman,  conductor  and  three  brakemen.  The  train  was, 
according  to  the  evidence  of  the  conductor,  plaintiff's  princi- 
pal witness,  "  nothing  out  of  the  way,  it  was  not  any  more 
than  we  were  supposed  to  draw."  The  company  kept  an 
engine  at  Keating  Summit,  called  a  "  pusher ; "  from  which 
an  additional  brakeman  would  be  supplied,  in  response  to  a 
telegram  to  Buffalo  for  help ;  if  the  instructions  did  not  direct 
to  set  off  cars  from  the  train.  The  conductor  upon  this  night 
did  not  apply  for  instructions  at  Portage  Station,  upon  com- 
mencing to  cross  the  hill ;  because,  as  he  says,  "  it  waa  his 
judgment  that  he  could  take  his  train  over  safely  *  *  * 
lie  decided  he  did  not  need  any  help  or  to  set  cars  off."  When 
the  train  was  crossing  over  the  narrow  space  at  the  top  of  the 
hill,  the  conductor  believed  the  brakemen  commenced  to  set 
the  brakes  and  to  prepare  for  the  steep  descent ;  but  he  could 
not  see  distinctly.  The  train,  however,  got  from  under  con- 
trol and  went  down  the  grade  with  such  immense  velocity 
that,  as  it  was  said,  the  fire  flew  from  the  wheels.  The  prac- 
tice was  to  set  the  brakes,  while  the  train  was  "  topping  over  " 
the  hill,  as  quickly  as  possible,  until  enough  were  set  to  hold 
the  train.  IIow  well  their  duty  was  performed  by  the  brake- 
men  we  are  not  informed.  In  some  way,  control  was  lost  of 
this  train  and  it  rushed  down  the  incline ;  until,  at  the  lx)ttom 
of  the  hill  near  Parker's  Station,  the  train  was  wrecked  and 
all  the  cars  left  the  track,  except  the  caboose,  in  which  was 
the  conductor,  and  four  cars  next  to  it  and  the  track  was  torn 
up  for  900  or  1,000  feet.     The  dead  body  of  the  plaintiff's 
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intestate  was  found  in  the  wreck.  He  had  been  several  years 
in  railroad  service  and  for  several  months  witli  the  crew  of 
this  conductor;  whose  employment  was  upon  the  freight 
trains  of  defendant,  lie  had  gone  over  this  part  of  the  road 
a  number  of  times. 

Various  grounds  are  assigned  as  constituting  negligence  on 
the  part  of  the  defendant,  for  which  it  should  be  held  liable 
in  damages  to  the  plaintiff  for  causing  her  husband's  death. 
The  plaintiff  argues  that  this  was  a  dangerous  place  and  that 
the  rails  were  slippery  with  frost  and  "in  clothing  the  con- 
ductor with  ilie  sole  discretion  as  to  whether  the  train  was  safe 
or  not  to  take  over  the  mountain,  the  defendant  should  have 
promulgated  and  enforced  rules  *  *  *  relative  to  inspect- 
ing *  *  *  f]^Q  track  as  well  as  the  train."  The  difficulty 
with  this  point  is  that  there  is  no  evidence  that  the  company 
was  derelict  as.  to  any  such  duty.  Xegligence  in  the  perform- 
ance of  a  duty  to  others  must  be  established  by  facts,  which 
allow  of  its  reasonable  inference.  It  will  never  be  presumed, 
or  left  to  surmise.  There  was  a  book  of  rules,  from  which 
plaintiff  offered  in  evidence  several ;  though  they  are  not  in 
this  record,  and  we  cannot  assume  that  any  proper  rule 
was  wanting,  or  attention  would  have  been  called  to  it. 
According  to  the  evidence  of  the  conductor,  upon  which  the 
plaintiff's  case  mainly  depends  as  to  the  immediate  facts,  he 
judged  that  he  "  could  take  his  train  over  safely "  and  in 
determining  not  to  apply  for  any  directions  he  "  exercised  his 
judgment  and  based  it  on  the  condition  of  the  train  as  it  was 
and  everything  bearing  on  the  matter."  He  knew  the  night 
was  frosty,  what  his  train  consisted  of  and  what  was  the  diffi- 
culty of  passing  a  train  over  the  hill  from  Portage  at  one  side 
to  Parker's  at  the  other.  All  these  facts  were  equally  within 
the  observation  and  knowledge  of  the  train  hands  and  the 
question  really  comes  to  this :  was  the  conductor  the  represent- 
ative of  the  master  in  determining  not  to  apply  for  more 
brakeraen,  or  to  set  off  cars  from  the  train,  before  proceeding 
from  Portage  Station  ?  Was  he  merely  performing  one  of  his 
duties  as  an  employe,  or  did  he,  p^o  hac  vice,  represent  the 
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company  ?  A  further  question  is,  if  he  was  such,  whether  a 
neglect  of  duty  was  shown  ?  Under  the  rule  of  the  company, 
the  decision  of  what  was  to  be  done  at  Portage  certainly  was 
committed  to  the  conductor's  judgment.  But  the  first  and 
obvious  comment  is,  how  could  it  be  otherwise  and  what  more 
could  the  company  have  done  for  the  safety  of  its  train  hands 
than  to  print  and  post  a  rule,  which  directed  conductors,  when 
in  doubt  as  to  their  ability  to  take  their  train  over  the  summit, 
to  apply  for  instructions  ?  Of  this  rule  and  notice  all  con- 
cerned had  knowledge,  or  were  chargeable  with  it,  and  the 
situation  being  one  as  apparent  to  them  as  to  the  conductor,  if 
he  judged  it  safe  to  proceed  where  is  the  ground  for  the  asser- 
tion of  negligence  in  the  company  ?  The  passage  of  this  part 
of  the  road  was  at  all  times  accompanied  with  the  danger 
attending  such  steep  grades.  That,  however,  was  a  risk 
assumed  by  the  deceased,  while  continuing  i^i  the  employment 
of  the  company,  and  was  known  to  him  by  experience.  In 
taking  this  particular  train  over,  there  was  nothing  unusual, 
according  to  the  evidence,  and  the  conductor  testified  that  liis 
decision  to  do  so  ^vas  made  after  observing  "  the  condition  of 
the  train  as  it  was  and  everything  bearing  on  the  matter.'* 
That  was  a  duty  which  had  to  be  entrusted  to  some  one  and  its 
performance  was  regulated  and  risks  were  guarded  against  by 
the  company  in  the  only  conceivable  way  and  that  was  by  the 
printed  and  posted  rule  above  referred  to.  A  conductor  of  a 
railroad  train  is  frequently  called  upon,  in  the  proper  exercise 
of  his  functions,  to  use  his  judgment ;  but  it  would  be  absurd 
to  say,  when  exercising  that  judgment,  that  he  was  necessarily 
transformed  from  the  mere  servant  to  the  agent,  or  representa- 
tive, of  the  master.  That  he  was  the  fellow-servant  of  tlie 
intestate  in  doing  his  ordinary  work  has  been  long  settled. 
{Sinter  v.  Jewett,  85  N.  Y.  61.)  The  duty  of  the  company, 
as  of  any  other  master,  to  its  servants  was  performed  if  it 
furnished  adequate  machinery  and  suitable  appliances  for  the 
work  and  employed  competent  fellow-servants,  under  proper 
rules,  duly  promulgated  and  adapted  to  the  end  of  meeting 
possible  emergencies  of  an  ordinary  or  extraordinary  charac- 
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ter,  which  might  be  foreseen  to  arise  in  the  conduct  of  its  opera- 
tions. It  is  only  when  the  duty  to  be  performed  is  one  which 
the  master  is  supposed  to  do  in  person  for  his  serv^ant's  safety 
in  his  place  of  work,  that  it  cannot  be  delegated  to  another  so 
as  to  free  the  master  from  responsibility  for  the  consequences 
of  some  neglect.  The  duty  here  was  not  of  that  clmracter. 
It  related  to  the  performance  of  a  part  of  the  servant's  ordi- 
nary work  and  was  regulated  by  the  rule  and  published  notice. 
There  is  no  pretense  that  the  conductor  was  incompetent  or 
inexperienced.  A  careless  or  negligent  performance  of  his 
duties  was  a  risk  assumed  by  his  fellow-workmen.  Here,  he 
had  before  him  a  duty  with  respect  to  conducting  tlie  train  at 
a  certain  point,  which  was  regulated  by  a  rule  and  which  was 
to  be  governed  by  the  apparent  facts.  Nothing  was  defec- 
tive al)Out  the  appliances  of  the  train;  unless  in  the  fact 
insisted  upon  by  the  plaintiff  that  hand  brakes  were 
used  on  this  locomotive,  instead  of  air,  or  steam,  brakes. 
But  as  to  that  fact,  while  we  may  assume  that  brakes  might 
be  more  quickly  applied  by  the  agency  of  compressed  air,  or 
steam,  there  is  no  evidence  that  the  hand  brakes  were 
inadequate  to  the  purpose,  or  unusual  in  hauling  these  trains. 
To  the  contrary,  the  proof  is  that  heavy  freight  engines  on 
the  road  were  indifferently  used  with  respect  to  their  brakes 
and  it  is  not  made  to  appear  that  the  one  kind  was  safer,  or 
more  useful,  than  the  other  in  such  an  emergency.  They  had 
proved  adequate  before  and,  if  inference  may  be  indulged  in 
from  this  evidence,  the  fault  was  not  in  the  kind  of  brake 
used  on  this  engine,  but  in  the  setting  of  the  brakes  upon  the 
various  cars  as  the  train  passed  over  the  summit  of  the  hill 
and  commenced  its  steep  descent.  The  conductor  says :  "  I 
first  noticed  something  out  of  tlie  way  about  the  speed  the 
train  was  acquiring  right  at  the  top  of  the  hill  almost.  I  saw 
they  were  going  too  fast  within  a  quarter  of  a  mile  of  the  top 
of  the  hill.-'  Certainly,  the  evidence  fails  to  show  that  the 
momentum  of  this  train  could  have  been  arrested,  had  the 
locomotive  been  equipped  with  other  than  hand  brakes  and 
we  are  left  distinctly  in  doubt  as  to  the  point  upon  the  train 
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where,  under  the  circumstances,  the  brakes  would  be  most 
effectively  applied.  At  any  rate,  there  was  no  evidence  that 
the  accident  was  attributable  to  the  inadequacy  of  the  brakes. 
I  think  we  are  forced  to  the  conclusion  that  this  was  an  acci- 
dent due  to  peculiar  conditions  of  the  track,  or  to  the  fault  of 
the  brakemen  in  not  seasonably  applying  the  brakes  ;  or  to  a 
combination  .of  both  causes.  If  the  conductor  was  at  fault 
for  failing  to  apply  for  instructions  and  additional  help,  then 
his  failure  was  with  respect  to  a  matter  pertaining  to  his  ordi- 
nary work  and  was  the  dereliction  of  one  servant  towards  his. 
fellow-servants  in  an  emergency  as  to  wliich  the  master  had 
provided  by  a  rule,  known  to  all  and  calculated  to  obviate  the 
possible  peril  of  the  employment.  There  was  the  peculiar 
peril  incident  to  the  work  of  the  deceased  and  he  knew  that 
his  master  had  sought  to  protect  him  against  it  by  the  promul- 
gation of  a  rule  for  the  conduct  of  the  trains,  and,  so  far  as. 
we  know,  had  employed  competent  fellow-servants  and  had 
furnished  a  properly  equipped  train.  It  is  impossible  to  see 
in  what  respect  the  company  was  responsible  for  this  lament- 
able occurrence,  or  what  more  it  could  have  done  to  guard 
against  it. 

But  the  plaintiff,  also,  insists  that  the  defendant  was  negli- 
gent with  respect  to  the  condition  of  the  roadbed  and  he 
refers  to  evidence  that  some  ties  in  the  roadbed  had  rotted 
between  Keating  Summit  and  Parker's  Station.  That  was  fur- 
nished by  one  witness,  who  spoke  of  the  condition  of  things 
after  the  wreck  had  torn  up  the  track  and  revealed  the  pres- 
ence of  a  rotten  tie,  and  by  another  witness,  who  said  he  had 
noticed  that  the  ties  were  defective,  or  partially  rotten,  along 
the  track,  but  where  in  particular  was  not  stated  by  him.  The 
difficulty,  however,  with  this  evidence,  as  a  subject  for  con- 
sideration by  the  jury,  upon  the  question  of  the  defendant's 
negligence,  is  that  it  would  have  been  a  matter  of  speculation 
with  them  as  to  whether  that  was  the  cause  of  the  accident. 
There  was  no  evidence  that  the  roadbed  was  unsafe,  or  that 
the  presence  of  rotten  ties  was  the  proximate  cause  of  the 
wrecking  of  this  train.     The  witness  who  had  seen  rotten  ties 
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knew  nothing  about  railroading.  He  admitted  that  he  had 
seen  the  section  boss  and  workmen  at  work  putting  in  new  ties 
from  time  to  time,  and  it  is  a  fact,  which  we  might  assume 
knowledge  of,  that  ties  must  become  \vorn  out,  or  defective, 
and  are  to  be  replaced  from  time  to  time.  In  order  to  infer  an 
unsafe  condition  of  the  railroad  track,  we  should  have  some 
evidence  to  that  effect  from  persons  capable,  by  reason  of 
experience  and  observation,  to  speak  to  the  faot.  Ko  evidence 
here  reveals  a  failure  on  the  part  of  the  company  to  inspect,  or 
to  keep  its  track  in  an  ordinary  safe  condition.  It  had  proved 
sufficient  in  the  past ;  it  was  being  renewed  from  time  to  time 
and,  save  for  the  terrific  strain,  it  might  have  answered  every 
purpose  in  the  future.  To  allow  the  jury  to  infer,  because 
of  the  testimony  of  a  witness  that  lie  had  casually  observed 
rotten  ties  in  the  roadbed,  that  this  train,  rushing  down 
this  steep  grade,  beyond  the  control  of  its  brakes  and  with 
increasing  momentum,  would  not  have  been  wrecked  except 
for  the  presence  of  some  rotten  ties,  would  be  to  allow  them 
to  indulge  in  very  wild  guesswork.  A  track  safe  for  the 
ordinary  operation  of  trains  might,  and  probably  w^ould  be, 
inadequate  to  meet  the  strain  of  a  train  ruiming  headlong 
down  a  steep  grade  and  it  could  not  reasonably  be  said,  in  the 
absence  of  some  evidence  that  the  roadbed  was  actually 
unsafe  for  the  operation  of  trains,  that  the  proximate  cause  of 
the  accident  was  other  than  the  loss  of  control  of  the  train  as 
it  descended  the  hill. 

We  have  considered  the  rulings  upon  the  trial  and  cannot 
find  that  any  error  was  committed  and  we  think  that  the 
order  of  the  General  Term,  which  granted  a  new  trial  upon 
the  plaintiff's  exceptions,  should  be  reversed  and  judgment  of 
non-suit  should  be  ordered  for  the  defendant  as  directed  in  the 
trial  couii;. 

All  concur. 

Ordered  accordingly. 
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H.  Wilson  Blashfield  Appellant,   v.   The  Empire   State 
Telephone  and  Telegraph  Company,  Respondent. 

Reference  —  Disregard  op  Incompetent  Evidence.  While  under 
ordinary  circumstances,  a  referee  (or  a  judge,  in  the  case  of  a  trial  with- 
out a  jury),  who  has  erroneously  admitted  incompetent  evidence,  can- 
not, after  the  submission  of  the  case  to  him  for  decision,  cure  the  error  by 
simply  reporting  that  he  has  disregarded  the  evidence  erroneously  admitted, 
and  formed  his  judgment  without  reference  thereto;  yet,  when  it  appears 
that  the  error  of  the  referee  in  admitting  the  incompetent  evidence  has 
been  substantially  cured  by  the  peculiar  and  exceptional  circumstances  of 
the  particular  case  —  as,  e.  g. ,  that  the  referee,  by  the  consent  of  the  par- 
ties, had  aided  by  his  own  observation  the  conclusion  he  had  come  to  on 
the  question  as  to  which  he  reported  that  he  had  disregarded  the  incom- 
petent evidence,  namely,  the  damages  suffered  by  landowners  by  reason  of 
the  building  of  a  telephone  line  along  a  highway  opposite  their  lands ; 
that  there  was  other  evidence  in  the  case  upon  w^hich  his  determination  on 
that  question  could  be  satisfactorily  founded,  and  that  an  opportunity 
had  in  fact  been  given  the  parties  to  re-open  the  case  and  give  further 
evidence  if  they  desired  —  the  judgment  will  not  be  reversed  by  reason 
of  such  error. 

BUMhfidd  V.  E,  8.  T,  &  T,  Co.  (71  Hun,  532),  reversed. 

(Argued  October  22,  1895;  decided  November  26,  1895.) 

Appeal  from  order  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  made  Sep- 
tember 11,  1893,  which  reversed  a  judgment  in  favor  of 
plaintiff  entered  upon  the  report  of  a  referee  and  granted  a 
new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Franklin  Pierce  for  appellant.  It  must  be  presumed  tliat 
the  judgment  entered  upon  the  report  of  the  referee  was  not 
reversed,  or  the  new  trial  granted  upon  a  question  of  fact, 
since  it  does  not  appear  in  the  body  of  the  order  that  it  was 
upon  error  of  fact,  as  well  as  error  of  law.  (Code  Civ.  Pro. 
§  1338 ;  Whitman  v.  Foley,  125  is".  Y.  651 ;  Lewis  v.  Bar- 
ton,  106  N.  Y.  70;  Whitney  v.  Martine,  88  K  Y.'  537; 
Keasbey  v.  B,  C.  Works,  11:0  X.  Y.  70 ;  Yerplanh  v.  Mein- 
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ber,  74r  K  Y.  620 ;    ITannigan  \,  Allen,  127  N.  Y.  639 ; 
IngUhart  v.  T.  L  IL  Co.,  109  N.  Y.  454 ;  Kane  v.  Cortesy, 
100  N.  Y.  132;   Frosser  v.  K  iT.  Bank,  106  IST.  Y.  677; 
PeopU  V.  B.  B.  B.  Co,,  36  N.  Y.  376 ;   Davis  v.  Leopold, 
87  N.    Y.    620;    B.    Z.    i?.    (7(?.    v.    Boach,  97    K   Y. 
378.)    It  was    not    error    in    the   referee,    after    the    sub- 
mission of  the  case  to  him  and  in  his  report,  to  disregard  the 
testimony  of  the  witnesses  as  to  the  rental  vahie  of  the  premises 
upon  which  the  trespass  occurred  without  the  telephone  poles 
upon  them.     {BoherU  v.  iT.   Y.  E.  B,  B.  Co.,  128  N.  Y. 
455;  Jeffer807i  v.   iT.  Y.    E.  B.  B.  Co.,  132  N.  Y.  483; 
I'ratt  Y.  ]Sr.  Y.  C.  ds  IL  B.  B.  B.  Co.,  77  Hun,  139 ;  Elliott 
on  Appellate  Pro.  §  631 ;  ILead  v.  Hargrave,  105  U.  S.  45 ; 
hewr  V.  Burstehi,  24  N.  Y.  Supp.  918 ;  Brehn  v.  G.  W.  B. 
B.  Co.,  34  Barb.  256 ;   Mindoch  v.  Sumner,  22  Pick.  156 ; 
Dmcker  v.  B.  Co.,  106  N.  Y.  164  ;  Bochester  v.  Chester,  3  N. 
H.  349 ;  Sarvent  v.  ILesdia,  5  Redf .  47  ;  Sizer  v.  Burt,  4  Den. 
426 ;  S.  A.  B.  B.  Co.  v.  M.  E.  Li.  Co.,  138  N.  Y.  548 ;  Carpenter 
V.  Knapp,  21  N.  Y.  Supp.  297  ;  Ayrault  v.  Sackett,  17  How. 
Pr.  507 ;  LMch  v.  Vrotherson,  16  Abb.  Pr.  384 ;  Moissen  v. 
Klo8i£r,  24  N.  Y.  S.  R.  553 ;   Duguid  v.  Ogilvle,  3  E.  D. 
Smith,  527  ;   Lindsay  v.  PeopU,  67  Barb.   558 ;   Mercer  v. 
Vose,   8  J.  &  S.    218;    Cmmish  v.    Graff,   36   Hun,   160; 
Mahoney  v.  Decker,  18  Hun,  365  ;  Zust  v.  Smitheinier,  19  Civ. 
Pro.  Rep.  370 ;  Wiggins  v.  Downer,  67  How.  Pr.  65  ;  Adams 
V.  Bushey,  60  N.  H.  290 ;  Bassett  v.  S.  M.  Co.,  28  N.  H. 
438 ;  Ahem  v.  Mann,  60  N.  H.  472  ;  A?^a^  v.  Pike,  65  Maine, 
111,  116  ;  Burt  v.  C>ri^/^7a  Cmnmnnity,  137  N.  Y.  364  ;  //tr<9 
Spencer,  31  Pac.  Rep.  453  ;  Morehead  v.  Brown,  6  Jones  Law, 
368;  Fo//?r<Z  v.  Strevell,  15  Wkly.  Dig.  88  ;  A.  B.  jY.  «?.  v. 
M.  E.  B.  Co.,  18  N.  Y.  Supp.  533  ;  White  v.  M.  B.  Co.,  18 
N.  Y.  Supp.  396 ;  Smith  v.  C.  D.  P.  i&  T.  Co.,  2  Ohio  Cir.  Ct. 
Rep.  259 ;  Barth  v.  Green,  15  S.  W.  Rep.  112 ;  Smith  v. 
Lee,  17  S.  W.  Rep.  598 ;  Texas  v.    Turner,  20  S.  W.  Rep. 
1008 ;  Brown  v.  Colie,  1  E.  D.  Smith,  265  ;  P.  Co.  v.  Boy, 
102  U.  S.  459  ;  Garfield  v.  /iTzVA,  65  Barb.  464 ;  McGuire  v. 
QEaUaram,,  Hill  &  Den.  85 ;  Ashley  v.  Marshall,  20  N.  Y. 
66 
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502;  Wagener  v.  Fltich^  ^^  Barb.  500,  501;  Laihrop  v. 
Bramhall^  64  N.  Y.  369  ;  Murray  v.  Fox,  39  Hun,  108, 116  ; 
Armstrong  v.  Gay,  1  Stew.  175 ;  P.  Z.  Lis.  Co,  v. 
Martin,  32  Md.  316;  Littig  v.  Birkestoch,  38  Md.  158; 
Bar  ringer  v.  Nesbit,  9  Miss.  22;  Oardner  v.  Lincoln,  5 
Phil.  24;  TFAi^^  v.  TTAtiJ^,  23  Pac.  Rep.  284;  Qaackenhush 
V.  J?AZd,  5  Barb.  469  ;  Fa/i  Steenburgh  v.  Hoffman,  15  Barb. 
28 ;  SincUir  v.  Talhnadge,  35  Barb.  602  ;  i>/«/'  v.  i^«W4  33 
How.  285 ;  Davis  v.  J.Z^6/i,  3  N.  Y.  168  ;  Chesehrough  v.  Con- 
nor, 140  N.  Y.  389 ;  Hohnes  v.  Moffat,  120  N.  Y.  159  ;  Mc- 
Knight  V.  Dunlap,  5  N.  Y.  545  ;  Mandeville  v.  Guernsey,  51 
Barb.  99 ;  xS'^^/i^  v.  i^?w^,  6  Lans.  443 ;  7?.  E.  Co.  v.  a^o^t^,  35 
Hun,  95  ;  Williams  v.  Vanderhilt,  29  Barb.  501 ;  Yale  v.  (7?/r- 
^w?,  24  N.  Y.  Supp.  981 ;  Wardv.  Preston,  23  Cal.  469  ;  Taj^lei/ 
V.  Forhes,  2  Allen,  26 ;  Selkirk  v.  Cohb,  13  Gray,  313 ;  Smith  v. 
Whitman,  6  Allen,  562 ;  Knox  v.  Hunt,  18  Mo.  174 ;  Judge 
of  Probate  v.  aSJ^w^?,  44  N.  H.  593 ;  McAllister  v.  McAUis- 
ter,  12  Ired.  184 ;  Z'l^Ji/ijr  v.  ^?ct?m,  40  Penn.  St.  493 ;  Cad- 
wallader  v.  Brodie,  13  Atl.  Rep.  483  ;  Yeatman  v.  Hart,  6 
Humph.  375 ;  A?^ai5^  v.  Meader,  54  Vt.  655,  656 ;  i>y^<?«  v. 
Wyman,  34  N.  W.  Rep.  561 ;  Brown  v.  Mathews,  79  Ga.  1  ; 
Beck  V.  CbZ<?,  16  Wis.  99  ;  Sid^kum  v.  ^."7?.  Co.,  93  Mo.  400 ; 
Herndon  v.  Henderson,  41  Miss.  584 ;  Backus  v.  Gallentin^^ 
76  Ind.  367 ;  i?.  7i?.  Cfe.  v.  Harmmu,  22  S.  W.  Rep.  764 ; 
People  V.  Parish,  4  Den.  153  ;  Lindsay  v.  People,  67  Barb. 
549 ;  63  N.  Y.  143  ;  Ostrander  v.  i^^t?^/^?,  16  Wkly.  Dig.  63  ; 
People  V.  Greenfield,  23  Hun,  456 ;  85  N.  Y.  75  -,  People  v. 
McCarthy,  110  N.  Y.  315  ;  People  v.  Tf%(?/2, 141  N.  Y.  185  ; 
People  V.  Ldand,  73  Hun,  165 ;  A%a^  v.  Givens,  5  Ala.  747 ; 
People  V.  ZT^y  yi^/i,  34  Cal.  176 ;  State  v.  Kingsbury,  58  Maine, 
238  ;  xSiJa^^  v.  Schaffer,  74  Iowa,  704 ;  Coram,  v.  Shephe?*d,  0 
Binn.  283 ;  Mimfns  v.  xS'jfa^f^,  16  Ohio  St.  221 ;  Phode  IsUnd 
V.  Towler,  26  Alb.  L.  J.  478.)  Had  the  referee  in  this  case 
not  rejected  the  incompetent  evidence,  still,  inasmuch  as  there 
is  abundant  competent  evidence  in  tlie  case  to  sustain 
his  findings  of  fact,  the  General  Term  should  not  have 
reversed  and  this  court  should  tinji  that  the  reversal  was  error. 
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People  V.  Gonzalez,  35  N.  Y.  49,  59;  Haskell  v.  J!i.  A,  H. 
E,  Co.,  74  Hun,  380 ;  Birch  v.  M,  K  E.  R,  Co.,  8  N.  Y. 
Sapp.  326 ;  Williams  v.  Clements,  19  N.  Y.  Supp.  615 ; 
Silshy  V.  Packer,  9  N.  Y.  S.  R.  112 ;  Kemeys  v.  Richards, 
11  Barb.  312;  In  re  Crawford,  113  N.  Y.  568;  Mayor  v. 
.V.  B.  Bank,  126  N.  Y.  m^ ;  Marvin  v.  U.  L.  Ins.  Co., 
85  N.  Y.  278  ;  Milliner  v.  Lucas,  3  Hun,  496 ;  Markell  v. 
Mathewson,  32  Pac.  Rep.  176 ;  V.  C.  Co.  v.  ^ai^?^*,  27  Pac. 
Eep.  695 ;  Montagiie  v.  Thornason,  18  S.  W.  Rep.  264 ,- 
Latmieir  v.  Gehner,  19  S.  W.  Rep.  82 ;  Bilhy  v.  Townsend,, 
45  N.  W.  Rep.  619 ;  Rodriguez  v.  iZay^«,  13  S.  W.  Rep. 
296;  Wierner  v.  Nicolaus,  38  111.  App.  527;  Cooley  on 
Torts,  69 ;-  Shearman  on  Neg.  §  740  ;  City  of  Buffalo  v. 
PraU,  131 N.  Y.  293 ;  Drucker  v.  R.  R.  Co.,  106  N.  Y.  164.) 

Frederio  E.  Storke  for  respondent.  The  referee  erred^ 
first,  in  admitting  opinion  evidence  upon  the  question  of  dam- 
ages, and  again,  in  striking  the  evidence  from  the  record 
(without  further  hearing)  after  final  submission.  {Dxoight  v. 
K,  G.  <&  N.  R.  Co.]  132  K  Y.  196;  Roberts  v.  If. 
T.  El.  R.  R.  Co.,  128  N.  Y.  455 ;  Doyle  v.  M.  E.  R.  Co., 
128  N.  Y.  488;  Gray  v.  M.  R.  Co.,  128  N.  Y.  499;  Eer- 
mchan  v.  If.  Y.  El.  R.  R.  Co.,  130  N.  Y.  651 ;  Jefferson  v. 
N.  Y.  El.  R.  R.  Co.,  132  JST.  Y.  483 ;  Myer  v.  Betts,  5  Den. 
81;  Alien  v.  Day,  7  Barb.  585  ;  Bloss  v.  Morison,  47  Hun, 
218.)  The  purchase  of  the  claims  in  suit  was  in  violation  of 
fiection  73  of  the  Code  of  Civil  Procedure.  No  title,  there- 
fore, passed  to  the  plaintiff  under  the  assignment,  and  no- 
action  can  be  maintained  thereon  by  him.  {Arden  v.  Patter- 
son, 5  Johns.  Ch.  48 ;  Baldwin  v.  Latson,  2  Barb.  Ch.  306 ;. 
Moses  V.  McDivitt,  88  N.  Y.  62,  67 ;  W,etmore  v.  liege- 
man, 88  N.  Y.  69,  73 ;  Mann  v.  Fairchlld,  3  Abb.  Ct. 
App.  Dec.  152;  Browning  v.  Marvin,  100  N.  Y.  144 ;  Code 
Civ.  Pro.  §  74;  Fowler  v.  CalUn,  102  N.  Y.  395 ;  CougUin 
V.  iT.  Y.  C.  &  U.  R.  R.  R.  Co.,  71  K  Y.  443.) 

Peckham,  J.     This  action  was  commenced  to  recover  dam- 
ages alleged  to  have  been  sustained  by  the  plaintiff's  assignora 
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by  the  building  of  the  defendant's  telephone-  line  along  the 
highway  opposite  their  lands.  These  owners,  numbering  some 
sixty  different  individuals,  assigned  their  claims  to  the  plain- 
tifE,  who  brouglit  this  action,  and  after  trial  before  a  referee 
succeeded  in  recovering  judgment  in  his  favor  in  a  total  of 
several  hundred  dollars.  The  defendant  denied  some  of  the 
material  allegations  of  the  complaint,  and  also  set  up  as  an 
affirmative  defense  that  plaintiflPs  attorney  had  purchased  the 
various  causes  of  action  for  the  purpose  of  bringing  suit 
thereon,  and  that  the  plaintiif  had  no  real  interest  in  the  sub- 
ject-matter of  the  action,  and  was  in  reality  only  the  repre- 
sentative of  the  attorney.  A  further  defense  was  that  what- 
ever damages  had  been  sustained  were  the  result  of  the  acts 
of  an  independent  contractor  for  whom  the  defendant  was 
not  Uable. 

Upon  the  trial  evidence  was  taken  tending  to  prove  the 
damage  sustained  by  each  assignor  by  reason  of  the  building 
of  defendant's  line  and  the  erecting  of  poles  in  the  highway 
abutting  upon  his  land.  In  the  course  of  the  trial  the  plain- 
tiff, in  addition  to  other  and  competent  evidence  upon  the  sub- 
ject of  damage,  gave  expert  evidence  under  the  objection  and 
exception  of  the  defendant  in  relation  to  the  value  of  the  land 
as  it  would  have  been  if  the  poles  had  not  been  erected. 
This  evidence,  it  is  assumed  on  both  sides,  was  erroneous  as 
within  the  principle  of  our  decision  in  Eoberta  v.  Elevated 
E.  R.  (128  N.  Y.  455). 

After  all  the  evidence  in  the  case  was  in  on  both  sides  the 
parties  entered  into  a  stipulation  "  that  the  referee  might  ride 
over  the  highway  along  which  these  telephone  lines  are  con- 
structed, and  tha^  he  might  take  into  account  in  determining 
the  question  of  damages  (if  he  shall  reach  that  question)  the 
facts  derived  from  such  observation."  Pursuant  to  the  stipu- 
lation the  referee,  in  company  with  the  attorneys  for  the 
respective  parties,  rode  over  the  highway  where  the  lines  in 
question  were  erected,  or  some  portion  of  them,  observing  the 
nature  of  the  injuries  arising,  from  the  erection  and  mainte- 
nance of  the  poles,  so  far  as  observation  enabled  him  to  do  so. 
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Thereafter  he  reported  in  favor  of  the  plaintiff,  and  stated 
with  regard  to  each  cause  of  action  the  amount  of  the  damage 
sustained  by  the  assignor  thereof  by  reason  of  defendant's  acta 
in  question.  In  making  up  his  report  the  referee  made, 
among  many  others,  the  following  finding  of  fact : 

^^Seventy-fourth.  I  allowed  the  plaintiff  upon  the  trial  to 
call  a  number  of  witnesses,  chiefly  from  among  the  plaintiff's 
assignors,  and  after  the  witnesses  had  described  the  nature  of 
the  injuries  to  their  respective  farms,  I  permitted  them,  upon 
the  question  of  the  injury  to  the  rental  value  of  their  respec- 
tive  premises  by  the  erection  and  maintenance  of  these  tele- 
phone  lines,  to  give  in  some  cases  their  opinion  as  to  what  the 
rental  value  would  be  or  would  have  been  without  the  tele^ 
phone  poles  thereon.  After  such  evidence  was  given  I  was 
invited  by  the  attorneys  for  the  respective  parties  to  ride  over 
the  telephone  routes  involved  in  this  controversy,  and  ta 
observe  the  nature  and  extent  of  the  injuries  described  in  tlie 
evidence,  and  it  was  stipulated  that  I  might  consider  what  I 
thus  observed  in  determining  the  amount  of  the  plaintiff's 
damages  if  it  should  become  necessary  for  me  so  to  determine. 
I  made  such  examination  in  company  with  the  attorneys  of 
the  respective  parties  in  September,  1891.  Upon  reflection 
and  examination,  I  became  doubtful  as  to  the  competency  of 

the  said  opinion  evidence  given  by ,  plaintiff's 

witnesses,  as  before  detailed,  and  before  assessing  the  damages 
herein  I  called  the  attention  of  the  attorneys  of  the  respec- 
tive parties  to  my  doubt  as  to  the  competency  of  such  evi- 
dence, and  stated  to  them  that  upon  my  own  motion  I  should 
strike  out  sucli  evidence  and  disregard  the  same  in  assessing^ 
the  damages  herein.  I  have,  therefore,  stricken  out  all  such 
opinion  evidence  on  the  part  of  the  plaintiff's  witnesses,  and  I 
have  entirely  disregarded:  tlie  same  in  my  assessment  of  the 
plaintiff's  damages,  and  I  have  assessed  said  damages  entirely 
upon  a  consideration  of  the  description  of  the  damages  given 
by  both  the  plaintiff's  and  defendant's  witnesses  herein,  and 
also  upon  my  personal  observation  as  to  the  nature  and  extent 
of  such  damages  so  far  as  the  same  could  be  ascertained  by 
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me  in  an  examination  while  riding  along  said  line.  An 
exception  to  my  action  in  thus  striking  out  such  evidence  is 
hereby  given  to  either  party  vrlio  feels  himself  aggrieved 
thereby,  with  the  same  eflEect  as  though  taken  by  him  upon 
the  trial  of  the  action." 

Judgment  having  been  entered  in  pursuance  of  the  referee's 
report,  the  defendant  appealed  to  the  General  Term  of  the 
Supreme  Court,  where  the  judgment  was  reversed.  The 
order  of  reversal  does  not  show  that  the  judgment  was 
reversed  upon  any  question  of  fact*  (see  §  1338  of  the  Code 
of  Civil  Fro.),  and  we  are,  therefore,  compelled  to  presume 
that  it  was  not  reversed  or  the  new  trial  granted  upon  any 
such  question.  The  judgment  was  in  reality  reversed  by  the 
General  Term  on  the  ground  of  the  referee's  erroneous  ruling 
in  regard  to  the  admission  of  the  expert  evidence  above 
described  and  because  of  its  belief  that  such  error  was  not 
cured  by  the  subsequent  action  of  the  referee  as  stated  in  his 
74th  finding  above  quoted.  We  agree  with  the  learned  judge 
deUvering  the  opinion  of  the  General  Term  that  in  ordinary 
cases  it  would  be  most  dangerous  to  hold  that  a  referee  or 
judge  who  has  erroneously  admitted  incompetent  evidence 
upon  the  trial  of  an  action  could,  after  the  submission  of  the 
case  to  him  for  decision,  cure  the  error  by  simply  reporting 
that  he  had  disregarded  the  evidence  erroneously  admitted, 
and  formed  his  judgment  without  reference  thereto.  We 
should  in  ordinary  cases  most  surely  condemn  the  practice  as 
contrary  to  the  proper  conduct  of  trials  by  judge  or  referee, 
as  most  dangerous  in  its  possibilities  and  as  improperly  depriv- 
ing the  party  against  whom  the  incompetent  evidence  was 
offered  and  received  of  his  exception  thereto  duly  taken. 

This,  however,  it  seems  to  us,  was  an  exceptional  case  and 
should  be  decided  with  reference  .to  tlie  exceptional  facts 
which  exist.  An  error  made  by  -the  judge  presiding  at  a  trial 
by  jury  in  the  admission  of  incompetent  evidence  we  have 
held  may  be  cured  by  his  charge  to  the  jury  when  it  in  effect 
strikes  out  the  evidence,  withholds  it  from  the  jury  and  plainly 
directs  that  body  to  disregard  such  evidence  in  coming  to  a 


iS95.]  Blashfield  v.  Telephone  Co.  527 

^.  Y.  Rep.]        Opinion  of  the  Court,  per  Peckham,  J. 

conclusion  upon  the  case.  {Ilohnes  v.  Moffat^  120  K.  Y. 
159.)  We  have  applied  that  rule  on  a  trial  for  murder. 
{People  V.  Wilson^  141  N.  Y.  185.)  Of  course  there  is  a  dis- 
tinction between  the  two  modes  of  trial  in  regard  to  the  man- 
ner of  curing  an  error  in  the  admission  of  incompetent  evi- 
dence ;  where  a  judge  charges  a  jury  to  disregard  it  and  in 
effect  strikes  it  out  and  withholds  it  from  the  jury,  the  opportu- 
nity is  then  presented  to  either  party  to  except  to  that  decision 
and  to  ask  the  court  to  open  the  case  and  permit  other  and 
further  evidence  upon  the  subject  to  be  given  which  would 
be  competent  and  proper  for  the  jury  to  regard,  and  a  refusal 
to  open  the  case  under  proper  circumstances  would  seem  to 
1^  just  ground  for  exception  by  the  party  aggrieved.  In  the 
ordinary  case  of  a  trial  by  a  judge  without  a  jury,  or  by  a 
referee,  where  he  merely  states  in  his  decision  or  report  that 
incompetent  evidence  which  had  been  received  under 
objection  had  been  disregarded  by  him  in  coming  to  his  con- 
clusion, such  practice  would  give  no  fair  opportunity  to  the 
aggrieved  party  to  except  to  that  d edition,  or  to  give  further 
evidence  in  regard  to  the  matter  itself.  The  error  could  not 
l>e  thus  cured. 

In  the  case  at  bar,  however,  we  have  the  very  important 
fact  that  the  parties  tliemselves  stipulated  that  the  referee 
'^'ght  ride  along  the  highway  and  take  into  account  in  deter- 
tnining  the  question  of  damages  the  facts  derived  from  his 
observation  at  that  time.  Thus  by  the  consent  of  the  parties 
^be  referee  was  given  power  outside  of  and  beyond  the  evi- 
dence taken  before  hhn  from  the  witnesses  to  aid  by  his  own 
observation  the  conclusion  he  might  come  to  in  regard  to  this 
single  question  of  damages.  This  power  was  given  for  some 
purpose,  and  it  constituted  a  kind  of  evidence  which  does  not 
and  cannot  appear  in  the  record  before  us,  which  is  not  the 
subject  of  exception,  and  the  extent  of  the  benefit  derived 
from  which  we  have  no  means  of  deterrahiing.  In  addition 
to  that  we  have  the  facts  detailed  in  his  finding,  from  which 
it  will  be  seen  that  an  opportunity  was  in  fact  afforded  the 
parties  by  the  referee  by  reason  of  his  informing  them  of  his 
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determination,  to  ask  him  to  re-open  tlie  case,  and  to  receive 
such  further  evidence  on  the  subject  as  either  party  miglit 
desire  to  give.  The  fact  that  it  does  not  appear  that  either 
party  availed  himself  of  such  opportunity  by  making  any  such 
request  of  the  referee  is  evidence  quite  satisfactory  to  us  that 
it  was  not  regarded  as  important.  There  was  other  evidence 
in  the  case  aside  from  this  expert  evidence,  and  aside  from 
that  obtained  by  the  referee  in  his  personal  observation  of  the 
premises  adjoining  the  highway,  upon  which  his  determina- 
tion on  this  question  could  be  satisfactorily  founded.  Upon 
these  peculiar  and  exceptional  circumstances  we  think  the 
error  of  the  referee  in  admitting  the  incompetent  evidence 
was  substantially  cured,  and  it  would  not  tend  to  a  more  just 
result  to  reverse  the  judgment  for  any  such  error. 

Second.  Another  ground  for  the  reversal  of  this  judgment 
and  the  affirmance  of  the  order  granting  a  new  trial  was 
argued  before  us,  and  it  arises  under  §  73  of  the  Code  of 
Civil  Procedure,  which  provides  that  "  an  attorney  or  coun- 
selor shall  not  directly  or  indirectly  buy,  or  be  in  any  manner 
interested  in  buying  a  bond,  promissory  note,  bill  of  exchange^ 
book  debt,  or  otlier  thing  in  action,  with  the  intent  or  for  the 
purpose  of  bringing  an  action  thereon."  The  learned  counsel 
for  the  defendant  contended  here  that  the  evidence  was  wholly 
uncontradicted,  and  showed  that  this  section  had  been  violated 
by  the  attorney  for  the  plaintiff,  and  that  in  fact  he  was  the 
owner  of  these  claims  which  had  been  nominally  assigned  to 
the  plaintiff,  and  that  he  had  in  effect  purchased  the  same  in 
violation  of  this  section  of  the  statute.  We  have  carefully 
examined  the  evidence  in  this  respect,  and  are  clearly  of  the 
opinion  that  the  section  in  question  has  not  been  violated  in 
the  case  now  under  review.  The  attorney  for  the  plaintiff  did 
not  directly  or  indirectly  buy,  nor  was  he  in  any  manner 
interested  in  buying,  these  claims  in  suit.  The  evidence  on 
this  subject  falls  far  short  of  proving  any  such  purchase  of 
the  claims  by  the  plaintiff's  attorney,  directly  or  indirectly, 
as  comes  within  the  prohibition  of  the  statute.  There  has 
been  no  purchase  at  all. 
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We  have  examined  the  other  questions  argued  before  us. 
and  contained  in  the  excellent  brief  of  the  defendant's  coun- 
sel, and  are  of  the  opinion  that  they  do  not  show  any  good 
ground  for  the  reversal  of  the  judgment  entered  upon  the: 
referee's  report. 

We  are,  therefore,  of  the  opinion  that  the  order  of  the 
General  Term  granting  a  new  trial  should  be  reversed,  and 
the  judgment  entered  upon  the  report  of  the  referee  should 
be  afBrmed,  with  costs. 

All  concur. 

Ordered  accordingly. 


Daniel  Schmeer,  as  Administrator,  etc.,  Appellant,  v.  The 
Gas  Light  Company  of  Syracuse,  Impleaded,  etc., 
Respondent. 

1.  Negligence  op  Gas  Company  —  Escape  op  Gas — Question  por 
Just.  The  negligence  of  a  gas  company  which  permitted  the  gas  to  be 
turned  into  a  three- story  building  occupied  by  different  tenants,  with 
pipes  so  arranged  that  each  could  be  supplied  through  a  separate  meter, 
without  any  inspection  of  the  pipes,  after  plans  had  been  submitted  to  it 
and  a  meter  had  been  provided  by  it  upon  application,  after  which  it  was 
the  custom  to  permit  any  one  to  turn  on  the  gas,  is  a  question  for  the  jury^ 
where  pipes  in  one  of  the  rooms  occupied  by  persons  who  did  not  use  raa 
and  had  not  applied  for  a  meter  were  uncapped  and  an  explosion  occurred 
by  the  escape  of  gas  therefrom. 

2.  Explosion  of  Gas — Liability  of  Gab  Company.  A  gas  company 
is  not  an  insurer  against  explosions  of  gas  carried  into  buildings  by  its 
pipes,  but  is  simply  bound  in  permitting  the  gas  to  be  turned  into  a 
building  to  exercise  that  degree  of  care  which  the  nature  of  the  article  it 
deals  in  and  the  consequences  to  be  apprehended  from  an  accident  reason- 
ably call  for. 

3.  Contributory  Negligence  —  Seeking  Leak  op  Gas.  The  con- 
tributory negligence  of  a  boy  of  eighteen,  injured bj^  an  explosion  of  escap 
log  gas  while  seeking  with,  a  lighted  candle  to  discover  the  leak,  is  a  ques- 
tion for  the  jury. 

Mem.  of  decision  below,  73  Hun,  616. 

(Argued  October  29,  1895;  decided  November  26,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
67 
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made  December  8,  1893,  which  aflSrmed  a  judgment  in  favor 
of  defendant  entered  upon  the  dismissal  of  plaintiffs  com- 
plaint upon  the  merits  on  trial  at  Circuit. 

This  action  is  brought  to  recover  damages  for  the  death  of 
plaintiffs  son  from  an  explosion  of  gas  in  the  building  in 
which  the  plaintiff  had  an  apartment,  such  explosion  having 
occurred,  as  is  alleged,  by  reason  of  the  negligence  of  the 
defendants  in  permitting  the  gas  to  flow  into  the  building 
without  first  properly  testing  the  pipes.     The  answer  denied 
any  negligence  on  the  part  of  the  company,  and  set  up  as  a 
further  defense  the  contributory  negligence  of  the  deceased. 
The  plaintiff  was  non-suited  at  the  trial  and  the  General  Term 
affirmed  the  non-suit,  and  the  plaintiff  appeals  here.     The 
<lef endant  is  a  manutacturer  of  gas  in  the  city  of  Syracuse  and 
furnishes  the  same  to  all  inhabitants  of  the  city  desirous  of  using 
it.     The  gas  is  supplied  in  the  usual  way  by  means  of  mains 
Jaid  underground  in  the  streets  and  connecting  by  means  of 
jservice  pipes  with  the  different  structures  in  which  the  gas  is 
consumed.     The  company  lays  and  owns  the  street  mains  and 
the  service  pipe  therefrom  to  the  inside  of  tlie  cellar  or  base- 
ment of  the  buildings  to  be  supplied.     The  service  pipe  is  left 
by  the  company  unconnected  with  the  piping  in  a  building, 
and  the  gas  is  prevented  from  flowing  into  it  by  means  of  a 
stopcock  placed  in  the  service  pipe  a  short  distance  inside  the 
eurb  at  the  side  of  the  street.     It  has  been  the  custom  of  this 
company  to  permit  this  service  pipe  to  be  connected  with  the 
piping  in  a  building  by  the  owner  thereof  as  soon  as  he  has 
made  application  to  the  company  to  become  a  consumer  of  the 
gas  and  after  it  has  supplied  him  with  a  meter,  and  such  con- 
nection has  been  customarily  made  by  a  gasfitter  employed 
for  that  purpose  by  the  owner,  and  without  giving  any  notice 
thereof  to  the  company. 

In  the  spring  of  1889,  one  George  Young  had  completed 
the  erection  of  a  three-story  brick  building  on  the  west  side 
of  North  Salina  street  in  the  city  of  Syracuse.  The  building 
was  divided  into  stores  on  the  ground  floor  and  into  separate 
and  independent  apartments  or  flats  above.     There  was  one 
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double  and  one  single  store,  and  there  were  three  flats  upon 
each  of  the  floors  above  the  'Stores.  The  double  store  had 
been  rented  by  the  owner  to  a  firm  named  Vinney  &  Krause, 
while  the  single  store  had  been  rented  to  the  plaintiff  for  a 
confectionery  shop,  and  the  plaintiff  had  also  rented  one  of 
the  flats  in  the  second  story  for  his  family.  Two  of  the  flats 
on  the  third  floor  and  immediately  above  the  flat  occupied  by 
the  plaintiff  were  occupied  by  the  families  of  two  women, 
Mrs.  Kipple  and  Mrs.  Bordner.  The  plaintiff  moved  into  the 
building  April  19,  1889,  and  the  other  tenants  were  moving 
in  about  the  same  time.  The  accident  occurred  that  same 
evening.  The  whole  building  was  equipped  with  gas  pipes, 
but  so  arranged  that  each  store  and  flat  could  be  supplied  with 
gas  through  a  separate  and  independent  meter. 

Upon  the  application  of  the  owner,  made  about  the  29th 
of  March,  1889,  the  company  put  in  the  service  pipe  extend- 
ing into  the  cellar  of  the  building  through  the  cellar  wall. 
The  gas  was  excluded  by  means  of  the  stopcock  near  the 
curb  at  the  sidewalk.  On  the  10th  of  April  one  Stein- 
griebe,  who  occupied  oiie  of  the  three  flats  on  the  third  story, 
applied  for  a  meter  for  his  flat  by  signing  an  order  book  at 
the  office  of  the  company.  Vinney  &  Krause,  the  tenants  of 
the  double  store,  had  also  and  about  the  same  time  applied 
for  a  meter.  The  meters  had  in  both  cases  been  refused  by 
the  company  until  proper  plans  of  the  piping  were  furnished. 
These  plans  were  subsequently  furnished  and  the  meters  were 
then  dehvered.  The  gas  was  subsequently  turned  on  by  one  of 
the  gasfitters  or  his  employee,  and  without  notice  to  or  knowl- 
edge on  the  part  of  the  gas  company.  It  had  been  the  practice 
of  the  company  for  many  years  in  Syracuse  to  accept  and  rely 
upon  these  plans  when  furnished  the  same  as  if  they  were  a 
certificate  by  the  gasfitter  or  plumber  putting  in  the  piping 
that  such  piping  was  then  complete,  tested  and  ready  to  receive 
gas,  the  company  itself  not  making  any  examination.  It  did 
not  itself  connect  the  meters  with  the  piping  in  a  house  nor 
itself  and  directly  through  its  own  agents  and  employees  see 
to  the  turning  on  of  the  gas  from  the  street  mains  through  the 
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service  pipe  into  the  building.  Those  who  applied  for  the 
meters  engaged  such  persons  as  they  chose  to  do  this  work. 
After  the  meters  had  been  supplied  to  this  building  they  were 
connected  with  the  service  pipe  by  the  employees  of  the  owner 
or  tenants  who  engaged  them  for  the  purpose.  There  was  cus- 
tomarily no  objection  made  by  defendant  to  the  turning  on  of 
the  gas  from  the  street  main  after  the  person  wishing  to  use 
the  gas  had  applied  for  the  same  to  defendant  and  been 
furnished  by  it  with  a  meter.  The  defendant,  by  furnishing 
the  meter,  thereby  consented  to  the  turning  on  of  the  gas  by 
any  one.  In  this  case  the  defendant  relied  on  the  certificate 
spoken  of  as  to  the  condition  of  the  pipes.  In  truth,  the 
piping  in  the  upper  hallways  had  not  been  properly  attended 
to  before  the  gas  was  let  into  the  building  by  one  of  the 
employees  of  the  plumber  or  gasfitter  who  was  engaged  to 
attach  the  meter  to  the  service  pipe  by  one  of  the  tenants. 
The  ends  of  the  pipes  in  the  third  story  hallway  had  not  been 
plugged,  and  hence  the  moment  the  gas  was  turned  on  in 
the  street  it  went,  in  addition  to  the  store  where  it  was  wanted, 
up  through  the  other  pipes  into  the  hallway  of  the  third  story 
and  escaped  therefrom  into  that  hall.  The  only  opening  at 
which  the  gas  could  escape  was  in  the  hallway.  The  hallway 
was  also  the  only  means  of  access  which  the  tenants  had  to 
their  respective  flats  from  the  street  entrance.  The  two 
women  tenants  had  not  applied  to  the  company  to  be  furnished 
with  gas  and  did  not  intend  to  use  the  same  in  their  apart- 
ments. They  were  using  oil  for  illuminating  purposes. 
After  the  gas  had  been  turned  on  from  the  street  on  the  even- 
ing in  question  by  some  one  not  in  any  way  connected  with 
the  company,  and  some  time  between  half  after  eight  and  nine 
o'clock,  the  smell  of  gas  became  noticeable  in  the  hallway 
mentioned.  The  plaintiff's  son,  a  young  man  about  18  years 
of  age,  was  in  the  apartment  hired  by  his  father,  reading, 
when  he  heard  the  voices  of  the  women,  and  going  out  into 
the  second  story  hallway,  asked  them  what  was  the  matter. 
There  was  then  no  smell  of  gas  in  the  plaintiiFs  apartment. 
The  boy  was  told  of  the  escaping  gas  somewhere  and  so  he 
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went  up  stairs  to  the  third  story  and  said  he  would  try,  and 
discover  the  location  of  the  leak  and  stop  it  uijtil  morning  and 
proposed  to  take  a  lamp.  Mrs.  Bordner,  one  of  the  tenants, 
said  she  thought  a  lamp  would  be  dangerous,  to  which  the 
boy  assented  and  then  said  he  would  take  a  candle,  as  he  had 
seen  plumbers  use  a  candle  to  find  a  leak.  He,  tlierefore, 
procured  one  and  had  it  lighted  and  went  to  a  pipe  in  the  side 
wall  in  the  third  story  and  applied  the  flame  to  the  cap  of  the 
pipe  and  around  it  and  said  "  that  is  all  right."  Walking  to 
the  end  of  the  hall  he  had  partly  got  upon  a  barrel  lying 
there,  when  an  explosion  occurred  which  injured  the  boy  so 
that  he  soon  thereafter  died. 

Gasfitters  do  in  fact  use  torches  and  candles  upon  some 
occasions  in  testing  or  searching  for  leaks  in  gas  pipes. 
BeUeving  that  the  gas  company  had  been  guilty  of  negligence 
in  causing  the  death  of  plaintiiFs  intestate  under  the  circum- 
stances herein  stated,  the  plaintiff  brought  this  action  to 
recover  damages  on  account  thereof. 

Zouis  Marshall  for  appellant.  The  court  should  kave 
submitted  to  the  jury  the  question  as  to  whether  the  defend- 
ant was  negligent  in  suffering  gas  to  be  turned  into  a  new 
building  which,  as  it  was  aware,  was  divided  into  different 
dwellings,  occupied  by  different  tenants,  part  of  whom  only 
desired  to  use  such  gas,  without  satisfying  itself  by  an  inspec- 
tion of  the  premises,  or  otherwise,  that  its  gas  could  be  safely 
admitted  into  the  building,  or  without  adopting  and  insisting 
upon  obedience  to  rules  with  respect  thereto  which  would  have 
properly  regulated  the  introduction  of  gas  under  such  circum- 
stances. (3  R.  S.  [8th  ed.]  2080,  2081,  §§  6, 7,  8  ;  Fergusati  v. 
Jr.  G,  Co.,  37  How.  Fr.  189;  Begina  v.  White,  20  Eng.  L.  &  Eq. 
585 ;  Queen  v.  First,  L.  E.  [1  Cr.  Ca^.]  172 ;  Penal  Code,  §  651; 
Van  Leuven  v.  Lyke,  1  N.  Y.  515  ;  Ha^j  v.  C,  Co,,  2  N.  Y.  159  ; 
Marsh  V.  Hand,  120  N.  Y.  319 ;  Bohan  v.  P.  J,  O,  Co.,  122 
N.  Y.  18 ;  JEllis  v.  Z.  /.  Co.,  L.  R.  [10  C.  P.]  10 ;  Bylands  v. 
Fletcher,  L.  R.  [3  Eng.  &  Ir.  App.]  330 ;  Dixon  v.  Belle,  5 
M.  &  S.  198 ;  Thomas  v.  Winchester,  6  N.  Y.  397 ;  Crown- 
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hursi  V.  A.  B.  Board,  L.  R.  [4  Ex.  Div.]  5 ;  Fwih  v,  B.  7. 
Co.,  L.  R.  [3  C.  P.  Div.]  254 ;  Eenery  v.  Dennis,  93  Ind. 
452;  Smith  on  Neg.  109;  Eiphins  v.  B.  Q.  Co.,  6  H.  &  N. 
250 ;  Blenkiron  v.  6^.  C.  G.  Co.,  2  F.  &  F.  440 ;  Moae  v.  H, 
G.  Co.,  4  F.  &  F.  324 ;  Burrows  v.  M.  G.  Co.,  L.  R.  [5  Ex.] 
67;  L.  R.  [7  Ex.]  46;  41  L.  J.  Ex.  46;  Lannan  v.  A.  G. 
Co.,  46  Barb.  264 ;  44  N.  Y.  459 ;  Parry  v.  Smith,  L.  R. 
[4  C.  P.  D.]  325 ;  48  L.  J.  [C.  P.]  731 ;  Butcher  v.  P.  G. 
Co.,  12  R.  I.  149;  Pollock  on  Torts,  411,  413;  Chiskolm  v. 
A.  G.  Co.,  57  Ga.  28 ;  Kinnaird  v.  S.  O.  Co.,  41  Alb.  L.  J. 
227 ;  Kennedy  v.  Byall,  67  N.  Y.  379 ;  AleU  v.  D.  <6  H.  C. 
Co.,  103  N.  Y.  681 ;  128  N".  Y.  662 ;  Sheehan  v.  K  T.  C.  db 
H.  R.  R.  R.  Co.,  91  K  Y.  332 ;  Berrigam.  v.  N.  Y.,  L.  E. 
&  W.  R.  R.  Co.,  131  N.  Y.  582 ;  Warn  v.  N.  Y.  C.  <Ss  H. 
R.  R.  R.  Co.,  80  Hun,  71 ;  C<yppin8  v.  N.  Y.  C.  <&  H.  R. 
R.  R.  Co.,  122  N.  Y.  557;  Whituher  v.  B.  <&  H.  C.  Co.,  126 
N.  Y.  544.)  Whether  the  deceased  was,  under  all  the  cir- 
cumstances, guilty  of  contributory  negligence  was  a  ques- 
tion for  the  jury.  {Kihde  v.  Philadelphia,  105  Penn.  St. 
41 ;  Nichols  V.  B.  <&  D.  Co.,  53  Han,  137 ;  117  N.  Y.  646  j 
Lee  Y.  C.  G.  L.  Co.,  98  K  Y.  117 ;  BarOett  v.  B.  G,  L.  Co.y 
122  Mass.  209.) 

Edmin  Nottingham  for  respondent.  The  respondent 
discharged  its  full  duty  when  it  confined  its  gas  to  its  own 
receptacles,  and  prevented  its  escape  therefrom  to  the  injury 
of  others,  at  the  same  time  allowing  consumers  to  take  the 
gas  from  its  receptacles  into  their  ovm  as  they  had  occasion 
to  use  it.  (Laws  of  1859,  chap.  311,  §§  4,  5,  6,  8,  9 ;  Meira 
V.  M.  G.  L.  Co.,  14  Wkly.  Dig.  552.)  The  implied  per- 
mission of  the  gas  company  to  gasfitters  to  turn  on  gas  at  the 
request  of  the  consumer  does  not  constitute  negligence. 
{Flint  V.  G.  G.  L.  Co.,  3  Allen,  343 ;  9  Allen,  552 ;  2  S.  & 
R.  on  Neg.  [4th  ed.]  §  697.)  It  has  never  been  thought 
necessary  by  the  legislature  to  regulate  the  use  of  gas  by 
statute,  as  the  use  of  poisons,  gunpowder  and  other  explo- 
sives, and  even  railroads,  is  regulated.     (Penal  Code,  §§  389, 
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402,403,404,405;  Laws  1850,  chap.  140,  §§  40,44;  Laws 
1854,  chap.  282,  §§  7,  8 ;  Laws  1879,  chap.  415 ;  Laws  1881, 
chap.  339 ;  Laws  1844,  chap.  439 ;  Laws  1890,  chap.  565, 
§§  32,  33,  36,  49,  51.)  The  only  qnestion  for  determination 
is  whether  negligence  can  be  predicated  upon  such  facts ;  and 
that  was  a  question  of  law  for  the  court,  which  has  been  cor- 
rectly disposed  of  by  the  courts  below.  {Lane  v.  Town  oj 
Ecmcocky  142  N.  T.  610.)  The  intestate  was  guilty  of  negli- 
gence which  contributed  to  his  death,  and  it  must  be  so  held 
as  a  matter  of  law.  {Lanigcm  v.  N.  Y.  O.  Z.  Cb.,  71  N.  Y. 
29;  CummiThs  v.  City  of  Syracuse^  100  N.  Y.  637;  Wendell 
V.  K  T.  G.  &  H,  E,  B.  E.  Co.,  91  N.  Y.  421 ;  Eim  v. 
^rm,  46  Hun,  527 ;  PoweU  v.  N.  Y,  C.  cfe  3.  B.  E.  E.  Co., 
109  K  Y.  613 ;  Young  v.  iV^.  Y,  Z.  K  <&  W.  E.  Co.,  107  N.  Y. 
501 ;  WiMiams  v.  7>.,  Z.  dh  W.  E.  Co.,  116  N.  Y.  629 ;  SpUttorf 
V.  State,  108  N.  Y.  206 ;  Donnelly  v.  B.  C  E.  E.  Co.,  109  N. 
Y.  17;  Smith  v.  N.  Y.  C.  di  H.  E.  B.  E.  Co.,  38  Hun.  33 ; 
Beck  V.  E.  B.  F.  Co.,  6  Kobt.  83 ;  Da/venport  v.  B.  C.  B.  B. 
Co,,  100  K  Y.  632;  Flood  v,  B.,  N.  J.  c6  P.  B.  Co.,  28 
Wkly.  Dig.  501 ;  Motel  v.  8.  A.  E.  Co.,  2  How.  Pr.  [N.  S.] 
30;  Bd)ert9on  y.  Mayor,  etc.,  58  N.  Y.  S.  E.  391;  Wiwi- 
rmski  V.  Z.  S.  dh  M.  S.  E.  Co.,  124  N.  Y.  420.) 

Peokham,  J.  We  think  it  was  error  to  non-suit  the  plain- 
tiff upon  this  proof.  There  was,  in  our  judgment,  a  question 
for  the  jury  to  determine,  the  question  being  whether,  upon 
all  the  evidence,  the  defendant  company  had  been  guilty  of 
negligence  which  caused  the  death  of  the  deceased  youth. 

A  portion  of  the  gas  which  escaped  through  the  pipes  in 
the  third  story  hall  found  its  way  into  the  premises  of  the 
women  tenants,  and  occasioned  them  annoyance  from  its  odor. 
The  deceased,  upon  hearing  of  the  difficulty,  and  in  order  to 
aid  the  two  women  in  its  removal,  endeavored  to  find  the 
location  of  the  leak  for  the  purpose  of  stopping  it  with  some  tem- 
porary means  until  the  next  day.  He  was  acting  in  their  behalf 
and  for  their  benefit,  although  the  means  he  used  were  his  own. 
The  women  were  not  consumers  of  the  gas,  and  had  made  no 
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application  to  the  company  to  be  supplied  with  it,  and  its 
presence  in  the  hall  and  in  their  apartments  was  most  obnoxi- 
ous to  them,  and  if  continued  might,  of  course,  soon  have 
become  very  dangerous. 

The  question  which  should  have  been  left  to  the  jury  was 
whether  the  company  had  failed  to  use  such  reasonable  pre- 
cautions as  might  properly  be  exacted  of  it  before  turning 
on  the  gas,  or  permitting  it  to  be  turned  on  by  some  third 
person. 

The  company  in  some  respects  occupied  the  position  of  a 
public  corporation.  It  was  by  statute  bound  to  furnish  gas 
upon  the  written  application  of  the  owner  or  occupant  of  any 
building  or  premises  within  one  hundred  feet  of  any  main  laid 
down  by  it,  subject  to  such  just  and  proper  regulations  as 
it  might  adopt  as  a  means  of  securing  payment  for  its  gas  and 
safety  in  its  supply.  It  manufactured  and  furnished  an  agent 
for  illuminating  purposes  which  might  become  a  most  danger- 
ous one,  liable  to  explode  and  to  injure  human  beings  and 
property.  While  this  gas  remained  on  the  premises  of  the 
manufacturer,  or  while  it  was  being  conducted  through  its 
own  pipes  to  diiferent  parts  o£  the  city,  there  can  be  no 
doubt  that  the  company  was  bound  to  exercise  vigilance  to 
prevent  injury  to  third  parties  from  the  dangerous  qualities 
of  the  gas.  The  question  is  where  its  responsibility 
ended.  The  claim  is  made  on  its  behalf  here  that  such 
responsibility  had  certainly  determined  before  this  explosion 
occurred.  It  is  urged  that  it  had  no  responsibility  for 
putting  the  piping  in  the  house,  as  it  was  done  by  third 
parties  under  the  employment  of  the  owner ;  that  it  had  no 
charge  of  such  piping  after  it  was  fitted  in  the  building; 
that  the  gas  was  turned  on  by  third  parties  without  consulta- 
tion with  or  knowledge  on  the  part  of  the  officers  of  the  com- 
pany, which  simply  was  accustomed  to  and  in  this  case  did 
permit  any  one  to  turn  on  the  gas  after  plans  had  been  sub- 
mitted to  it  and  a  meter  had  been  provided  by  it  upon 
application. 

These  circumstances  might  furnish  a  good  answer  to  the 
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company  as  against  any  claim  of  the  owner  of  the  building 
who  had  applied  for  a  meter  or  any  tenant  who  had  so  applied. 
The  case  of  Flint  v.  Gloucester  Gas  Light  Co.  (3  Allen,  343) 
does  not  go  far  enough  to  save  the  defendant  from  any  possi- 
ble liability  in  this  ease.  There  the  plaintiff  was  himself  the 
owner  of  the  building  and  had  employed  and  paid  one  Thomas 
to  put  gas  pipes  therein  connected  with  the  service  pipe  laid 
by  the  defendant  and  to  put  up  and  arrange  tlie  fixtures  and 
burners  necessary  for  using  gas  in  some  of  the  rooms.  This 
man,  having  put  the  fixtures  in  the  building,  himself  turned 
on  the  gas,  and  the  explosion  soon  thereafter  took  place.  The 
plaintiff  claimed  that  Thomas  in  turning  on  the  gas  was  the 
agent  of  the  defendant,  wliile  the  defendant  claimed  that  it 
had  simply  been  cognizant  of  a  custom  on  the  part  of  Thomas 
or  other  gasfitters  to  turn  on  the  gas  when  they  had  com- 
pleted their  piping,  and  that  defendant  had  simply  permitted 
it,  but  had  in  no  sense  employed  Thomas  or  any  one  else  to 
doit.  The  defendant  requested  the  court  to  charge  that  this 
mere  permission  was  not  sufficient  to  make  Thomas  its  agent 
if  it  had  never  assumed  to  furnish  or  interfere  with  the  pipes 
or  fixtures  inside  the  building.  The  court  declined  to  give 
such  instruction,  and  it  was  held  error.  It  was  a  case 
of  an  application  for  gas  by  the  owner  of  the  building.  We 
are  here  not  dealing  with  the  case  of  an  owner  or  of  a  tenant 
who  had  made  application  for  a  meter  and  who  might  be  said 
to  have  asserted  by  that  act  the  proper  condition  of  the  piping 
and  to  have  thereby  waived  any  further  examination.  Here 
is  the  case  of  an  injury  to  a  third  person  arising  from  an 
explosion  in  the  third  story  hall  caused  by  the  escape  of  the 
gas  from  pipes  situated  in  that  story  and  not  properly  capped, 
by  reason  of  which  the  escaping  gas  penetrated  into  the 
apartments  of  non-consumers  and  who  hsA  made  no  applica- 
tion for  such  gas. 

Was  there  any  negligent  failure  on  the  part  of  the  defend- 
ant company  to  do  what  weis  reasonably  prudent  for  the  pur- 
pose of  insuring  safety  to  tliose  women  and  to  those  who 
were  roused  by  them  to  make  efforts  to  discover  the  source  of 
f^8 
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the  leak  ?  The  company  surely  had  no  right  to  intentionally^ 
pour  out  its  manufactured  gas  upon  the  tenants  who  had  not 
applied  for  it.  Some  care  was  due  from  it  when  supplying* 
those  who  did  apply,  to  see  that  those  who  did  not  should  be 
protected  from  the  undesired  element. 

The  defendant  urges  that  it  would  be  most  unreasonable  ta 
impose  upon  it  tlie  duty  of  knowing  when  gas  was  to  be 
turned  on  in  every  building  in  the  city  where  it  was  to  be 
used  and  to  inspect  the  piping  immediately  prior  to  the  turn- 
ing on  of  the  gas.  It  is  asserted  such  a  duty  would  be  almost 
impossible  of  performance  and  that  every  reasonable  require- 
ment is  met  by  the  obligation  to  inspect  upon  notice  and 
request.  But  the  company  by  tlie  adoption  of  the  custom 
already  spoken  of  in  regard  to  the  delivery  of  the  plans  of 
the  piping  to  it  entii'ely  did  away  with  the  necessity  of  notify- 
ing it  and  left  it  to  the  discretion  of  the  owner  or  applicant 
at  what  time  or  by  whom  the  gas  might  be  turned  on.  It  has 
by  its  own  act  relieved  itself,  so  far  as  it  could,  of  any  obligSr 
tion  to  make  inspection  before  the  gas  shall  be  turned  on. 
We  do  not  see  the  impracticability  of  inspection  as  is  alleged 
by  defendant  or  its  great  expense.  If  when  a  meter  should 
be  applied  for  in  an  apartment  house  like  this  in  order  to  take 
the  defendant's  gas,  the  defendant  should  at  the  time  of  send- 
ing it  send  a  proper  inspector  to  inspect  the  piping,  there  would 
not  be  much  difficulty  in  that  case.  The  inspection  here 
spoken  of  would  not  include  the  examination  of  pipes  under 
floors  or  covered  by  plastering ;  no  ripping  up  of  work 
already  done  in  the  way  of  flooring  and  of  lath  and  plaster- 
ing could  reasonably  be  required.  A  fair  examination  of  the 
piping  which  was  disclosed  and  the  ends  of  tubes  coming  out 
into  the  open  spaces  through  which  the  gas  might  penetrate 
into  other  quarters  than  where  it  was  applied  for,  would  cer- 
tainly be  all  that  could  ever  be  reasonably  called  for.  We  do 
not  say  that  even  this  must  be  done  as  a  legal  proposition.  It 
is  a  question  for  the  jury  upon  the  issue  of  negligence. 

The  suggestion  that  the  company  had  no  right  to  enter  upon 
the  premises  for  that  purpose  we  do  not  regard  as  well 
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founded.  It  might  properly  refuse  to  permit  the  gas  to  be 
turned  on  in  a  case  of  separate  stores  and  flats  like  that  here 
presented,  until  some  reasonable  examination  of  the  piping 
had  been  made  in  the  other  portions  of  tlie  building,  where 
gas  had  not  been  applied  for,  such  as  would  lead  to  the  belief 
that  the  piping  in  that  other  portion  was  in  proper  condition. 
We  do  not  say  that  the  company  was  bound,  as  matter  of  law, 
to  make  this  examination  by  its  own  agents,  or  that  a  failure 
to  make  it,  and  a  reliance  on  the  certificate  implied  from  the 
delivery  of  plans  was  negligence,  but  we  say  that  whether 
such  reliance  was  or  was  not  negligent  was,  under  the  circu,m- 
Btanees  of  this  case,  a  matter  for  the  jury  to  decide.  Havhig 
adopted  the  practice  of  relying  upon  the  plans  when  delivered 
as  equivalent  to  a  certificate  that  the  piping  was  in  good  condi- 
tion, and  thereafter  permitting  any  one  to  turn  on  the  gas, 
the  propriety  of  that  custom  must  go  to  the  jury  upon  the 
question  of  negligence. 

The  defendant,  after  the  delivery  of  the  plans  and  havings 
thus  obtained  a  general  knowledge  of  the  character  of  the 
building,  must  have  known  of  the  separate  stores  and  apart- 
ments, and  that  separate  meters  W6fe  required.  The  agents  of 
the  defendant  saw  that  by  the  plans  the  pipes  were  plf^ced  so  as 
to  distribute  the  gas  to  other  portions  of  the  building  than  those 
from  which  application  had  been  so  far  made.  "Was  it  or  not  a 
reasonable  matter  to  ask  of  the  defendant  that  before  permitting 
its  gas  to  be  turned  into  the  building  for  the  purpose  of  supply- 
ing those  who  had  applied  for  it,  the  company  should,  through. 
its  own  servants,  make  some  examination  of  the  state  of  the 
piping  leading  to  the  other  quarters,  to  the  end  that  it  might  say 
^th  reasonable  certainty  such  piping  was  in  proper  condition 
to  hold  the  gas,  and  not  to  let  it  escape  upon  the  premises  of 
those  who  had  not  applied  for  and  did  not  want  it  ?  Or  had 
the  company  done  all  that  could  reasonably  have  been  required 
of  it  by  entering  into  the  understanding  as  to  the  plans,  and 
that  their  delivery  should  be  regarded  as  equivalent  to  a 
certificate  ?  This  presents,  we  think,  a  fair  question  of  fact 
and  not  one  of  law. 
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'  yT'he  defendant  also  urges  that  it  was  not  its  duty  to  turn  on 
the  gas,  but  it  was  only  obliged  to  allow  it  to  be  turned  on, 
and,  therefore,  it  ought  not  to  be  held  liable  for  the  act  of  a 
stranger.  In  this  we  think  it  entirely  misapprehends  its  duty. 
It  is  obliged  to  supply  the  gas  to  applicants.  When  they 
have  done  what  is  necessary  to  make  a  connection  with  its 
consent  with  the  mains  of  the  defendant  and  have  applied  for 
and  obtained  the  meter  to  measure  their  supply,  we  are  clearly 
of  the  opinion  that  in  order  to  fulfill  its  duty  to  supply  gas 
the  defendant  is  under  the  obligation  when  applied  to  of 
turning  it  on  so  that  the  supply  may  be  given.  Certainly  it 
ought  not  to  be  held  liable  for  the  act  of  a  stranger  in  turning 
on  tlie  gas  without  its  knowledge  or  request.  We  do  not 
pennit  any  liability  to  be  founded  upon  that  fact.  If  liable 
at  all,  it  must  be  for  its  own  neglect  (if  the  jury  shall  so  find) 
in  failing  to  make  any  inspection  and  in  adopting  a  custom 
which  when  carried  out  permitted  the  turning  on  of  the  gas 
by  any  one  at  any  time  after  the  delivery  of  a  meter  by  the 
company.  This  is  the  extent  of  defendant's  liability.  We 
do  not  think  the  principle  of  the  case  of  Bylands  v.  Fletcher 
(L.  R.,  3  Eng.  &  lyApp.  330)  applies  here.  The  defendant 
is  not  an  insurer.^^n  the  English  case  the  defendant  was  held 
liable  at  all  events  for  the  damage  done  to  his  neighbors'  mines 
by  reason  of  an  overflow  from  water  which  the  defendant  had 
accumulated  on  his  own  land. 

Here  the  defendant  is  engaged  in  manufacturing  and  selling 
an  article  which  has  become  so  universally  used  for  illuminat- 
ing purposes  as  to  be  regarded  almost  as  an  essential  of  city 
life.  Having  manufactured  it,  the  law  compels  the  company 
to  furnish  it  to  an  owner  or  occupant  on  certain  terms.  It  is 
bound  not  only  in  the  fulfillment  of  the  purpose  of  its  exist- 
ence but  by  affirmative  provisions  of  law  to  deliver  the  gas 
into  the  l)uildings  of  others.  In  making  that  delivery  it  is 
not  an  insurer,  but  is  simply  bound  (in  such  a  case  as  this)  to 
that  degree  of  care  which  the  nature  of  the  article  it  deals  in 
and  the  consequences  to  be  apprehended  from  an  accident 
reasonably  call  for.     Nor  do  we  assume  to  say  that  when  once 
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the  piping  in  cases  similar  to  this  has  been  fairly  and  properly 
examined  previous  to  turning  on  the  gas  (if  such  examination 
by  defendant's  servants  is  called  for  at  all),  that  thereafter 
there  is  a  continuing  liability  on  the  part  of  the  company  to  * 
see  to  it  that  such  piping  is  kept  in  proper  condition.  As  the 
company  has  no  control  over  the  piping,  does  not  put  it  in 
and  is  not  consulted  about  it,  the  principle  upon  which  it 
might  be  held  liable  in  cases  of  this  character  at  the  time  of 
the  first  delivery  of  gas,  if  no  precaution  were  taken  at  all,  is 
simply  that  it  would  have  the  right  to  refuse  to  turn  on,  or 
permit  others  to  turn  on,  the  gas  for  the  supply  of  the  appli- 
cants until  properly  assured  of  the  condition  of  the  piping  in 
other  portions  of  the  building.  Having  become  assured  of  it, 
and  the  gas  being  on,  it  would  not  seem  that  the  company 
ought  further  to  be  regarded  as  liable  for  the  continuous  good 
condition  of  the  piping.  Here  we  may  justly  say  that  to 
impose  such  a  liability  upon  the  defendant  would  clearly  be 
unreasonable.  It  would  render  necessary  the  examination  at 
frequent  intervals  of  all  the  buildings  in  the  city  in  which  gas 
was  used.  This  would  be  so  onerous  as  to  be  practically 
impossible  of  execution  because  of  the  ^xpense  to  the  com- 
pany. The  law  ought  not  to,  and  does  not,  exact  an  unreason- 
able amount  of  care  from  any  one.  Under  the  restrictions, 
however,  as  above  stated,  we  think  the  question  of  defend- 
ant's negligence  was  for  the  jury. 

The  other  ground  of  defense,  as  to  the  contributory  negli- 
gence of  the  plaintiff's  intestate,  we  do  not  think  should  be 
taken  from  the  jury.  Sometimes  it  is  extremely  dangerous  to 
take  a  light  to  discover  the  location  of  a  gas  leak  and  some- 
times it  is  not,  depending  upon  various  circumstances,  among 
others,  upon  the  extent  of  the  leak,  the  size  of  the  inclosure 
where  located  and  the  length  of  time  thq  leak  has  existed. 
The  plaintiff's  intestate,  a  boy  of  eighteen,  took  the  candle  with 
the  statement  that  he  had  seen  gas  men  take  a  candle  to  find 
a  leak,  and  it  is  a  fact  that  they  do  so  upon  some  occasions. 
The  whole  case  as  to  the  contributory  negligence  of  the  plaintiff's 
intestate  should  be  submitted  to  the  proper  judges  of  fact. 
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The  judgment  must  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

O'Brien,  Bartlett  and  Haight,  J  J.,  concur ;  Finch  and 
Gray,  JJ.,  dissent ;  Andrews,  Ch.  J.,  not  sitting. 

Judgment  reversed. 


James  J.  Belden,   Respondent,   v.  Stevenson  Bubke, 
Impleaded  with  Others,  Appellant. 

Application  op  Railboad  Bonds — Purchase  with  Notice.  In  a 
suit  in  equity,  brought  by  a  plaintiflP  as  a  holder  of  bonds  of  a  railroad 
company  secured  by  a  mortgage,  on  behalf  of  himself  and  other  bond- 
holders, on  the  refusal  of  the  trustee  to  sue,  to  obtain  redress  for  a  breach 
of  an  alleged  covenant  in  the  mortgage  to  devote  the  bonds  or  their  pro- 
ceeds to  the  improvement  of  the  mortgaged  property  and  to  enhance  the 
security  of  the  mortgage  lien,  it  appeared  that  the  plaintiff  purchased  his 
bonds  in  the  open  market,  after  full  inquiry,  with  knowledge  of  the  situa- 
tion and  how  the  bonds  or  their  proceeds  had  been  used,  and  that  he  did 
not  act  upon  the  faith  of  any  statement  in  the  mortgage,  but  upon  his 
own  judgment.  Held,  upon  the  ground  of  the  plaintiff's  relation  to  the 
litigation,  that  the  action  could  not  be  maintained;  but  without  expression 
of  opinion  upon  the  question  whether,  in  the  absence  of  notice  to  the 
plaintiff  of  the  facts  when  he  purchased  the  bonds,  the  action  could  or 
-could  not  be  maintained. 

Bia  Tield  also,  that  subsequent  holders  of  bonds  in  good  faith  and  with- 
out notice  are  not  precluded  from  relief,  on  the  ground  that  the  first 
takers  of  the  bonds  from  the  railroad  company  took  with  notice  of  the 
Actual  transaction. 

Belden  v.  Burke  (72  Hun,  51),  reversed. 

(Argued  October  23,  1896;  decided  November  26,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Oourt  in  the  first  judicial  department,  made  November 
16,  1893,  which  reversed  a  judgment  of  Special  Terra  dis- 
missing the  complaint  upon  the  merits  and  ordered  a  new 
trial. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 
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Stevenson  Burke  and  William  £.  Somblower  for 
appeUant. 

John  F.  DiMon^  Elihu  Root  and  Sanmel  B.  Clarke  for 
respondent. 

O'Brien,  J.  The  plaintiff,  as  a  bondholder  of  the  Colum- 
bus, Hocking  Valley  and  Toledo  Railway  Company,  brought 
this  action  in  his  own  behalf  and  in  behalf  of  all  other  per- 
sons holding  the  bonds,  against  the  railway  corporation,  the 
trustee  named  in  tae  mortgage  executed  to  secure  the  pay- 
ment of  the  bonds,  Stevenson  Burke  and  five  other  persons, 
<»lled  his  associates  in  the  transactions  hereinafter  referred  to, 
two  banking  firms  in  the  city  of  New  York  and  three  other 
persons  who  represent  deceased  parties  or  dissolved  firtns  con- 
nected in  some  way  with  the  transactions.  Four  of  the  asso- 
ciates of  Burke  were  never  served  with  process,  and  are  not 
before  the  court,  the  complaint  was  dismissed  at  the  trial  by 
consent  as  to  one  of  the  banking  firms,  the  other  defendants 
either  have  no  interest  in  the  controversy  or  acquiesce  in  the 
decision  below,  or  are  interested  in  the  plaintiff's  success  and 
have  not  appealed  from  the  judgment.  The  only  party  who 
has  appealed  to  this  court  is  the  defendant,  Stevenson  Burke, 
who  has  stipulated  that  in  case  the  judgment  of  the  court 
below  be  affirmed  here,  then  that  judgment  absolute  be  ren- 
dered against  him  for  the  relief  demanded  in  the  complaint. 
He  is  the  only  defendant  who  has  appeared  in  this  court  to 
contest  the  decision  given,  he  having  for  some  reason  assumed 
the  whole  burden  of  the  litigation,  and  must,  therefore,  be 
considered  as  the  sole  responsible  defendant. 

The  general  purpose  of  the  action  is  to  compel  the  railway 
corporation,  defendant,  to  make  good  its  covenant  in  the  mort- 
gage to  devote  the  bonds,  or  their  proceeds,  to  the  improve- 
ment of  the  mortgaged  property  and  the  enhancement  of  the 
value  of  the  security  to  all  the  bondholders,  and  it  being 
alleged  that  the  defendant  Burke  and  his  associates,  as  direct- 
ors and  agents  of  the  railway,  by  means  of  various  transac- 
tions stated  and  found,  diverted  the  bonds  from  the  uses  and 
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purposes  for  whicli  they  were  issued,  and  virtually  applied 
and  converted  them,  or  the  proceeds,  to  their  own  use,  that 
tliey  account  for  the  same  to  the  railway  company  and  pay 
the  same  into  its  treasury.  The  bonds  in  controversy  amount 
to  eight  million  dollars,  or  eight  thousand  bonds  of  one  thou, 
sand  dollars  each,  part  of  an  issue  of  fourteen  million  five 
hundred  thousand  dollars,  secured  by  a  mortgage  on  the  rail- 
way property  to  the  Central  Trust  Company  of  New  York  as 
trustee,  bearing  date  October  1,  1881.  The  decision  of  tlie 
court  below,  now  before  us  for  review,  is  to  the  effect  that 
Burke  and  his  associates  are  bound  to  account  to  the  railway 
company  for  these  eight  thousand  bonds  or  their  proceeds, 
with  interest  from  the  time  of  the  issue,  in  1881,  thus  estab- 
lishing a  liability  on  the  part  of  the  defendant  of  fif t-een  mil- 
lion dollars  or  more.  The  complaint  charges  various  acts  and 
transactions  on  the  part  of  Burke  and  his  associates  in  regard 
to  the  issue  and  disposition  of  the  bonds,  constituting,  as  is 
claimed,  fraud  and  conspiracy,  or  breach  of  trust,  or  both,  all 
of  which  allegations  have  been  put  in  issue  by  Lis  answer. 
These  complicated  transactions  were  settled  by  the  trial  court 
in  one  hundred  and  forty-three  findings  of  fact  and  six  of  law. 
The  case  comes  here  upon  these  findings  alone  and  upon  the 
exceptions  taken  by  the  plaintiff's  counsel  to  the  conclu- 
sions of  law  upon  which  the  complaint  was  dismissed.  The 
General  Term,  having  reversed  the  judgment  of  the  trial 
court,  taking  an  entirely  different  view  in  regard  to  the 
defendant's  liability,  these  findings  of  fact,  upon  which  all  the 
parties  stand,  must  constitute  the  basis  of  the  discussion. 
Many  of  the  findings  are  in  regard  to  facts  merely  introduc- 
tory or  supplementary,  and  as  they  are  fully  stated  in  the 
report  of  the  case  in  the  court  below  {Belden  v.  Burhe^  72 
Hun,  51)  it  will  be  necessary  to  refer  here  to  only  a  few  of 
the  findings  which  contain  the  important  or  fundamental 
facts. 

On  the  22d  of  December,  1883,  the  plaintiff  bought  in  the 
open  market  at  the  Stock  Exchange  in  New  York,  and  he 
now  owns,  fifty  five  per  cent  fifty-year  bonds  of  the  said  rail- 
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way  company,  certified  by  the  trustee  named  in  the  mortgage 
in  the  manner  and  form  therein  prescribed.  The  interest  on 
these  bonds  was  payable  semi-annually  from  the  first  day  of 
September,  1881,  on  the  first  day  of  March  and  September 
thereafter,  and  the  principal  was  not  to  become  due  till  Sep- 
tember 1,  1931,  when  the  bonds  mature.  These  bonds  of  the 
denomination  of  one  thousand  dollars  each  were  a  part  of  a 
large  block  of  about  six  million  dollars  sold  at  or  prior  to  the 
date  of  their  issue  and  delivery  to  one  of  the  defendant  bank- 
ing firms,  Winslow,  Lanier  &  Co.  Wlien  the  plaintiff  pro- 
cared  the  bonds  he  had  no  knowledge  of  the  provisions  of  the 
mortgage  upon  which  his  claim  in  this  action  is  based,  and 
did  not  rely  on  the  same.  He  knew  generally  that  the  bonds 
were  secured  by  a  mortgage,  and  relied  upon  that  security 
whatever  it  was.  The  plaintiff  asserts  in  this  action  only  such 
rights  as  he  claims  the  Central  Trust  Company,  trustee  in  the 
mortgage,  could  or  should  have  asserted  for  him  and  his  fel- 
low bondholders  in  the  performance  of  its  duty  as  trustee. 
It  has  been  found  that  it  refused  to  bring  the  action  upon 
plaintiff's  request  for  the  benefit  of  himself  and  the  other 
holders  of  the  bonds,  and,  upon  such  refusal,  the  action  was 
brought  in  its  present  .form,  the  trustee,  upon  refusing  to 
become  a  plaintiff,  having  been  made  a  defendant.  The  mort- 
gage executed  October  1,  1881,  covers  all  the  property  and 
franchises  of  the  railway  company,  and  the  Hocking  Coal  & 
Railroad  Company  united  in  it,  conveying  upon  the  same 
trusts  some  ten  thousand  acres  of  coal  lands,  the  previous 
arrangements  and  transactions  having  all  along  contemplated 
the  union  of  the  properties  of  the  two  corporations,  which 
was  practically  consummated,  so  far  as  it  could  be,  by  this  act. 
The  defendant  railway  was  created  by  a  consolidation  under 
the  laws  of  Ohio  of  three  other  railways,  forming  a  continuous 
line  from  Toledo  through  the  Hocking  valley  in  the  state  of 
Oliio  to  some  point  or  points  at  or  near  the  Ohio  river,  ^vith 
various  branches,  and  the  scheme  of  consolidation  had  in  view 
from  the  beginning  the  final  union  of  the  coal  company 
property  and  that  of  the  consolidated  railway  corporation, 
69 
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and  the  execution  of  the  mortgage  was  the  important  and  one 
of  the  final  acts  through  \yhich  that  end  was  accomplished. 
The  facility  with  which  the  defendant  and  his  associates  were 
able  to  bring  about  this  result  by  means  of  contracts,  resolu- 
tions and  various  corporate  acts  was  due  entii-ely  to  the  fact 
that  they  had  acquired  and  owned  all  the  stock  of  both  com- 
panies, so  that  both  corporations  were  made,  through  tlie 
directors,  to  move,  speak  and  act  in  absolute  obedience  to  the 
will  of  a  few  men  who  owned  tliem.  Among  the  numerous 
questions  in  the  case  which  constitute  the  subject  of  conten- 
tion between  counsel  and  in  regard  to  which  there  is  a  wide 
and  irreconcilable  difference  of  opinion,  the  correct  interpre- 
tation and  meaning  of  certain  provisions  of  the  mortgage, 
thus  executed,  takes  an  important  place,  if,  indeed,  it  is  not  at 
the  basis  of  the  whole  controversy  and  the  necessary  premise 
from  which  every  proposition  asserted  by  the  plaintijBf  is 
deduced.  The  learned  counsel  for  the  plaintiff  contend  that 
by  its  terms  the  bonds  in  question  were  devoted  to  the 
improvement  and  enlargement  of  the  mortgaged  property  by 
adding  to  its  value  in  such  a  manner  as  to  increase  the  secur- 
ity of  the  bonds,  or,  as  counsel  express  it,  to  feed  the  mortgage 
lien,  while,  in  behalf  of  the  defendant,  it  is  just  as  stoutly 
urged  that  the  language  used  did  not  put  any  such  restriction 
upon  the  railway,  or  its  officers,  in  I'egard  to  the  use  of  the 
bonds  or  their  proceeds.  It  is  impossible  to  get  a  clear  view 
of  this  question  without  reference  to  the  terms  of  the  instru- 
ment itself. 

In  the  habendum  clause  five  distinct  covenants  were 
inserted,  and  the  last  of  these  is  the  one  with  which  we  are 
now  conceiTied.     It  reads  as  follows  : 

"  And  it  is  hereby  expressly  covenanted  and  agreed  by  and 
between  the  parties  hereto,  each  covenanting  and  agreeing 
respectively  for  themselves  and  their  successors  and  assigns, 
and  for  the  benefit  and  use  of  all  parties  who  shall  become 
holders  and  owners  of  the  bonds  issued  under  and  secured 
or  intended  to  be  secured  hereby  in  manner  following,  that  is 
to  say    *    *    * 
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"Fifth.  Eight  thousand  of  said  bonds,  amounting  to 
$8,000,000,  numbered  from  1  to  8000,  shall  be  at  once  exe- 
cuted by  the  president  and  secretary  of  said  railway  company 
and  certified  by  said  Central  Trust  Company  of  New  York, 
trustee,  and  delivered  to  the  president  and  vice-president,  or 
either  of  them,  of  said  party  of  the  first  part,  the  Cohimbus, 
flocking  Valley  and  Toledo  Railway  Company,  to  be  used 
and  disposed  of  by  them  in  accordance  with  the  stipulations 
hereinbefore  contained ;  but  the  said  trustee  shall  be  in  no 
respect  answerable  for  the  use  made  of  such  bonds,  or  either 
of  them,  by  the  president  or  vice-president  of  said  Columbus, 
Hocking  Valley  and  Toledo  Railway  Company  after  the  cer- 
tification of  such  bonds  and  the  delivery  thereof.  The 
remaining  six  thousand  five  hundred  bonds,  numbered  from 
8001  to  14500  inclusive,  *  *  *  shall  be  deposited  with 
the  said  trustee  *  *  *  and  used  *  *  *  for  the  pur- 
pose of  being  exchanged  for  *  *  *  or  providing  for  the 
payment  and  satisfaction  of  the  outstanding  bonds,"  etc. 

It  is  plain  enough  from  this  provision  that  six  million  five 
hundred  thousand  of  the  whole  issue  of  bonds  was  to  be  used 
for  the  purpose  of  retiring  the  outstanding  bonds  of  the  three 
divisional  roads  that  had  been  absorbed  in  the  consolidation. 
As  to  these  bonds  there  is  no  question  raised  or  any  claim  that 
they  were  not  honestly  applied  to  the  purposes  for  which  they 
were  executed.  Tlie  controversy  arises  solely  from  the  dispo- 
sition made  of  the  other  eight  thousand  bonds,  wlxich,  in  the 
language  of  the  covenant,  were  to  be  used  and  disposed  of  by 
the  president  and  vice-president  of  the  railway  "  in  accordance 
with  the  stipulations  hereinbefore  contained,"  and  these 
stipulations  must  be  found,  if  at  all,  in  the  preceding  portions 
of  the  instrument.  If  we  can  find  any  language  there 
employed  by  the  railway  corporation  or  its  directors,  which 
fairly  denotes  the  uses  or  purposes  to  which  these  bonds  or 
their  proceeds  were  to  be  applied,  that  may  be  regarded  as  the 
stipulation  referred  to  in  the  covenant,  whatever  form  of 
statement  was  employed.  The  instrument  begins  with  a  long 
recital  in  the  form  of  a  preamble,  giving  a  full  history  of  the 
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origin,  property  and  financial  necessities  of  the  new  or  con- 
solidated railway,  and  this  part  of  the  preamble  concludes  in 
the  following  language  :  » 

"  Whereas,  said  railway  company,  party  of  the  first  part, 
for  the  purpose  of  providing  for  the  redemption  and  cancella- 
tion of  the  bonds  secured  by  said  prior  or  divisional  mort- 
gages, to  enable  it  to  borrow  a  further  sum  of  money  found 
necessary  to  be  used  in  building  and  double-tracking  its  road, 
paying  for  property  purchased  and  to  be  purchased,  improve- 
ments made  and  to  be  made,  and  for  the  equipment  of  its  said 
line  of  railway,  providing  terminal  facilities,  constructing 
docks,  building  bridges,  and  otherwise  extending  and  enlarg- 
ing its  capacity  for  the  transportation  of  freight  and  passen- 
gers, and  for  other  general  purposes  of  said  railway,  and  for 
the  purpose  of  resolving  its  entire  bond  and  mortgage  indebt- 
edness into  one  loan,  secured  by  one  consolidated  mortgage, 
has,  by  its  board  of  directors  and  all  its  stockholders,  resolved 
to  issue  its  bonds  payable  in  gold  coin  of  the  United  States,  of 
the  present  standard  of  weight  and  fineness,  as  hereinafter 
specially  provided,  in  the  sum  of  $14,600,000." 

Then  follows  the  form  of  the  proposed  bond  in  full  in  the 
ordinary  form  of  such  obligations,  without  any  words  to  indi- 
cate upon  its  face  the  use  to  which  it  or  the  proceeds  were  to 
be  applied.  It  must  be  confessed  that  the  language  here 
employed,  with  respect  to  the  use  of  the  bonds,  is  quite  broad 
and  general,  and  if  nothing  else  could  be  found  in  the  instru- 
ment on  that  subject  it  would  be  quite  difficult  to  adopt  the 
construction  for  which  the  learned  counsel  for  the  plaintiff 
contends.  But  the  resolutions  of  the  board  of  directors 
authorizing  the  execution  of  the  mortgage  were  also  incorpo- 
rated in  full  in  a  subsequent  part  of  the  prea^nble,  and  that 
part  of  them  relating  to  the  use  of  the  bonds  is  as  follows : 

"  Hesolvedy  That  six  thousand  five  hundred  of  said  bonds, 
amounting  to  $6,500,000,  shall  be  reserved  and  held  by  said 
trustee,  and  issued  and  used  for  the  purpose  of  being  exchanged 
for,  or  providing  for,  the  payment  of  the  outstanding  bonds 
of  said  Columbus  and  Toledo  and  Columbus  and  Hocking 
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Valley  railroads,  and  the  Ohio  and  West  Yirginia  Railway 
Company,  and  for  no  other  purposes  whatever. 

^^  Hesol/vedy  That  the  remaining  eight  thousand  bonds, 
amounting  to  $8,000,000,  shall  be  sold  and  disposed  of  by  the 
president  and  executive  committee,  and  the  proceeds  thereof 
shall  be  applied  for  the  purpose  of  double-tracking,  equipping 
and  increasing  the  transportation  facilities  of  and  improv- 
ing the  company's  railway,  and  in  purchasing  such  real  estate 
and  other  property  as  in  the  judgment  of  its  board  of  direct- 
ors, or  of  the  president  and  executive  committee,  the  interests 
of  said  company  require." 

It  is  upon  the  language  of  this  resolution  that  the  learned 
counsel  for  the  plaintiff  rely  to  establish  their  contention  that 
the  bonds  in  question  were  to  be  used  for  the  purpose  of 
increasing  the  value  of  the  property  mortgaged,  or  the  pur- 
chase of  other  property  of  such  a  character  as  to  come  under 
the  lien  of  the  mortgage  as  soon  as  acquired.  The  instrument 
contained  the  usual  covenants  that  when  the  railway  acquired 
any  franchises  or  other  property  the  same  should  be  held  upon 
tlie  trust  and  subject  to  the  lien  of  the  same,  but  from  this  pro- 
vision "  stocks,  notes  or  bonds  of  other  companies,  for  the  use 
of  or  in  connection  with  its  railroad  "  were  excepted. 

There  is  no  dispute  in  regard  to  the  important  fact  which 
appears  in  the  findings,  that  the  eight  thousand  bonds  were 
delivered  by  the  railway  company  to  Burke  in  exchange  for 
all  the  stock  of  the  coal  company,  amounting  to  fifteen  thou- 
sand shares,  which  at  par  would  amount  to  only  one  million 
five  hundred  thousand  dollars,  but  which,  as  the  plaintiff 
claims,  was  worth  less  than  half  that  sum.  The  defendant, 
however,  insists  that  the  property  thus  acquired  was  of  gveat 
value,  and  there  is  a  finding  in  the  case  to  the  effect  that  the 
profits  of  the  railway  company,  in  the  year  1891,  from  this 
coal  property,  amounted  to  a  large  sum  of  money,  more  than 
sufficient  to  pay  the  interest  on  the  bonds  exchanged  for  it. 
But  whatever  the  value  of  the  stock  may  be,  it  is  all  that  the 
railway  company  ever  got  for  the  bonds,  and  it  still  holds  and 
owns  it.     The  bonds  were  thus  delivered  to  the  defendant 
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under  a  resolution  of  the  board  of  directors  of  the  railway, 
subsequently  ratified,  which  he  and  his  associates,  being  in 
absolute  control,  were  enabled  to  pass,  and,  owning  all  the  stock 
of  both  corporations  and  directing  all  their  affairs,  they  were 
thus  enabled  to  deal  with  each  other  without  fear  of  complaint 
from  any  stockholder.  But  it  is  evident  enough  that  the 
acquisitipn  of  .the.  coal  stock  was  not  the  sole  purpose  for 
which  the  bonds  were  delivered  to  the  defendant.  At  most 
only  a  million  and  a  half  was  necessary  for  that  purpose,  and 
they  were  in  fact  used  also  for  the  purpose  of  paying  notes, 
amounting  to  six  million  dollars,  which  the  defendant  and  his 
associates  had  given  to  the  bankers  referred  to  in  order  to 
raise  money  with  which  to  purchase  all  the  stock  in  the  three 
divisional  companies,  absorbed  in  the  consolidation,  the 
possession  and  ownership  of  which  was  a  vital  part  of  the 
whole  scheme.  This  stock  when  purchased  by  them  was 
exchanged  for  the  new  stock  of  the  consolidated  road  which 
they  received  as  their  own  property  and  subsequently  sold 
as  their  own.  The  remainder  of  the  proceeds  of  the  bonds 
was  used  to  pay  commissions  to  the  bankers,  to  pay  for  serv- 
ices to  various  persons  who  aided  in  the  promotion  of  the  pro- 
ject and  for  some  other  purposes  not  important  to  state.  It 
is  sufficient  to  say  that  all  the  proceeds  of  the  bonds  went  to 
the  personfil  use  of  the  defendant  and  his  associates  and  the 
payment  of  their  debts  except  so  far  as  necessary  to  acquire 
the  stock  of  the  coal  company. 

This  was  contemplated  from  the  very  beginning,  and  they 
had  in  fact,  long  before  the  bonds  were  issued,  contracted 
with  the  bankers  to  deliver  them  for  this  purpose  when  issued, 
and  in  so  disposing  of  the  bonds  they  were  but  carrying  out 
arrangements  into  which  they  had  entered  long  before,  and 
which  were  necessary  to  the  accomplishment  of  the  end  in 
view. 

The  general  attitude  of  the  plaintiff  is  that  he,  as  the  cham- 
pion and  representative  of  all  the  bondholders,  in  default  of 
the  trustee  whose  duty  it  was  to  act,  has  the  right  to  reclaim 
the  fund  so  improperly  diverted  and  compel  the  railway  com- 
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pany  to  apply  it  to  tlie  purpose  to  which  it  was  originally 
devoted. 

The  true  character  of  all  the  transactions  in  which  tlie 
defendant  and  his  associates  were  engaged,  and  their  conduct, 
in  law  and  in  morals,  cannot  be  fairly  judged  without  always 
keeping  clearly  in  mind  their  real  relations  to  the  property 
with  which  tliey  were  dealing,  and  to  tlie  two  corporations  in 
whose  names  it.  was  nominally  held.  They  were,  however, 
the  real  beneficial  owners  of  it  all,  and  when  they  had  finally 
consummated  the  scheme  by  the  various  acts  complained  of 
what  they  had  actually  done  amounted  to  this  and  nothing 
more :  They  had  raised  a  vast  sum  of  money  by  placing  a 
mortgage  upon  their  own  property,  and  had  expended  and 
disbursed  the  money  as  the/  thought  would  best  promote 
their  own  interests.  There  is  no  one  who,  in  this  action,  has 
any  right  to  complain  of  this  unless  the  bondholders,  from 
whom  they  borrowed  the  money,  were  intentionally  deceived 
to  their  loss  or  injury  for  which  they  have  no  adequate  redress 
at  law. 

Kecurring  again  to  the  construction  of  the  provisions  of  the 
mortgage,  it  is  obvious  that  the  stipulations  referred  to  in  the 
covenant  must  be  gathered  from  all  the  language  which  pre- 
cedes it  and  has  already  been  referred  to.  The  onlj^  purpose 
of  inserting  the  covenant  at  all  was  to  prescribe  the  use  to 
which  the  bonds  or  their  proceeds  were  to  be  devoted,  and  it 
is  reasonable  to  suppose  that  some  restriction  at  least  was 
intended.  For  the  purpose  of  promoting  justice  and  guard- 
ing against  or  redressing  injury  to  innocent  parties  a  court  of 
equity  would  be  astute  to  give  effect  to  such  instruments, 
according  to  the  sense  in  wliich  the  party  executing  it  intended 
that  it  should  be  understood,  and,  talcing  all  the  words  together 
and  applying  the  principle  of  ejiisdem  yeyieris^  it  is  quite  pos- 
sible that  a  construction  could  be  adopted  in  accordance  with 
the  contention  of  the  plaintiff. 

Assuming  that  proposition,  there  would  still  remain  other 
questions  of  the  gravest  nature  which  would  also  have  to  be 
resolved  in  his  favor.     Perhaps  the  most  important  one  is 
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embraced  in  the  contention  of  his  counsel,  that  upon  the  cer- 
tification and  deKvery  of  the  bonds  by  the  trust  company,  the 
trustee,  to  the  railroad  company,  they  were  at  once  impressed 
with  a  trust,  lien  or  equity  in  favor  of  the  trustee,  for  the 
benefit  of  the  future  purchasers,  and  that  a  breach  of  such 
trust,  by  the  use  of  the  bonds  for  other  purposes,  subjected 
all  the  parties  engaged  in  it,  wlietJier  the  milway  compsCny  or 
the  defendants,  or  all  of  them,  to  liability  to  restore  the  pro- 
ceeds obtained  in  violation  of  the  trust,  for  the  benefit  of  the 
holders  of  the  bonds.  The  defendant's  answer  to  that  posi- 
tion is  that  the  bonds  had  no  inception  or  validity  as  obliga- 
tions of  the  railway  company  until  sold  ;  that  until  then  they 
were  not  property  which  could  be  the  subject  of  a  trust,  and 
that  at  no  time  did  the  trustee  of  the  mortgage  have  any 
property  right  or  interest  in  them,  legal  or  equitable  ;  that  the 
railway  company  held  them  with  the  absolute  power  of  dis- 
})Osition,  and  when  they  were  delivered  to  Burke  in  exchange 
for  the  stock  he  acquired  the  absolute  title  free  from  any 
trust,  lien  or  equity  in  favor  of  any  one.  The  defendant's 
answer  to  the  plaintiffs  claim  on  the  theory  of  breach  of 
the  covenant,  as  a  contract,  would  seem  to  be  conclusive,  and 
that  is  that  he  never  made  the  covenant,  but  that  contract, 
whatever  its  effect,  was  the  act  of  the  railway  company,  and 
that  even  if  it  were  true  that  he  caused  it  to  be  violated,  by 
means  of  his  control  of  the  corporation,  it  does  not  follow 
that  he  is  liable  npon  it  or  that  the  plaintiflE  is  entitled  to  sue 
for  its  breach  in  a  court  of  equity.  Finally,  it  is  urged  that 
the  defendant  and  his  associates  are  liable  and  bound  to 
restore  the  proceeds  of  the  bonds  on  the  ground  of  fraud. 
There  is  no  distinct  finding  of  fraud  in  the  case,  but  there  are 
findings  in  regard  to  the  various  acts  of  the  defendant  and  his 
associates  from  the  inception  of  the  scheme  to  its  close,  and 
from  all  these  findings  it  is  argued  that  they  so  managed  all 
the  several  steps  leading  up  to  the  execution  of  the  mortgage 
and  the  delivery  of  the  bonds  and  so  framed  the  language  of 
the  mortgage  itself  as  to  be  a  deceitful  word  of  promise  to  the 
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ear  of  investors  who  were  thereby  induced  to  purchase  the 
bonds. 

These  problems  are  somewhat  complicated  and  embarrassed 
by  the  presence  in  the  case  of  another  question  which  arises 
from  a  former  litigation.  The  defendant's  answer  alleges,  by 
way  of  defense,  and  the  trial  court  has  found,  that  on  the  10th 
of  February,  1887,  the  railway  company  brought  an  action 
against  Burke  and  his  associates,  or  some  of  them,  in  the  Court 
of  Common  Pleas  of  Franklin  county,  Ohio,  the  domicile  of 
all  the  corporations,  and  the  state  in  which  all  or  most  of  tlie 
tmnsactions  took  place ;  that  the  action  so  brought  was 
based  upon  the  same  facts  alleged  and  found  in  this  action ; 
that  after  issue  joined  it  was,  bj'  agreement,  referred  to  arbi- 
trators for  decision ;  that  they  heard  the  evidence  and  consid- 
ered the  claiiris  of  the  then  plaintiff  which  were  based  upon 
substantially  the  same  ground  as  the  plaintiff  now  claims  in 
this  action ;  that  the  award  was  in  favor  of  the  defendants  on 
all  the  issues,  and  that  on  November  1,  1888,  judgment  was 
entered  thereon  in  accordance  with  the  agreement  for 
arbitration.  Neither  the  plaintiff  nor  the  trust  company, 
whose  rights  he  represents,  were- parties  to  that  action,  and,  of 
course,  the  action  cannot  be  a  bar,  except  as  to  such  rights,  if 
any,  as  the  plaintiff  now  claims  through  the  railway  company. 
It  may  also  be  added  that  the  learned  counsel  for  the  plaintiff 
contend  that  the  delivery  of  the  bonds  to  the  defendant  in 
exchange  for  the  stock  of  the  coal  company  was  an  act  ult?'a 
vires  under  the  laws  of  Ohio. 

There  are  other  and  minor  questions  in  the  case,  bul  suffi- 
cient has  already  been  stated  to  show  that  the  plaintiff's  road 
to  success  in  the  action  is  beset  with  many  difficulties.  The 
questions  are  of  such  a  character  that  it  may  reasonably  be 
asserted  that  a  court  of  equity  would  have  some  hesitation  in 
resolving  them  in  the  plaintiff's  favor,  unless,  possibly,  in  the 
presence  of  some  great  wrong  or  injury  that  called  for  redress 
or  prevention. 

The  'position  of  the  parties  is  sought  to  be  maintained  on 
the  one  side  and  resisted  on  the  other  by  elaborate  argument. 
70 
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evidently  the  result  of  great  industry  and  learning,  by  abun- 
dant citation  of  authorities,  which  we  deem  it  unnecessary  now 
to  quote,  and  with  much  subtle  and  ingenious  reasoning.  If 
we  were  now  to  enter  upon  the  discussion  and  decision  of 
these  questions,  it  would  be  fortunate,  indeed,  if  we  could 
reach  any  conclusion  that  would  be  satisfactory  to  ourselves, 
without,  at  the  same  time,  imperiling  in  some  way  the  enor- 
mous financial  interests  based  upon  the  security  of  railway 
bonds,  which,  although  not  within  the  immediate  and  direct 
scope  of  this  litigation,  might  be  affected  by  its  results. 

In  the  view  that  we  are  disposed  to  take  of  this  case,  the 
decision  of  these  important  and  complex  questions  will  not  be 
necessary,  so  we  leave  them  for  some  occasion  when  their 
determination  becomes  necessary,  and  they  have  been  referred 
to  now,  only,  for  the  purpose  of  making  plain  the  jxjint  upon 
which  we  think  that  our  judgment  can  safely  rest. 

The  nature  of  the  questions  upon  which  the  plaintiff's  case 
depends,  the  sweeping  relief  which  is  given  to  him  by  the 
scope  of  the  decision  under  review,  and  the  momentous  con- 
sequences to  the  defendant  which  must  follow  that  decision  if 
sustained,  naturally  directs  the  mind  at  once  to  an  examination  <  ►f 
the  record  for  the  purpose  of  finding  some  serious  wrong  or 
injury  committed,  threatened  or  reasonably  probable,  for  the 
redress  or  prevention  of  which  the  plaintiff  is  entitled  to 
appeal  to  the  powers  of  a  court  of  equity.  It  is  needless  to 
say  that  the  case  is  entirely  barren  of  any  such  feature. 
There  is  no  allegation,  proof  or  finding  on  that  subject,  but, 
•n  the  contrary,  it  not  only  appears  that  he  has  not  suffered 
any  actual  loss,  but  that,  when  he  purchased  the  bonds  at  lesg 
than  eighty  cents,  he  made  a  good  bargain  and  secured  a  pru- 
dent investment,  the  fruits  of  which  he  has  ever  since  enjoyed 
and  still  retains.  The  interest  has  been  promptly  paid  as  it 
became  due,  the  bonds  have  materially  appreciated  in  value 
in  the  market,  and  there  has  not  been  a  time  since  iie  mado- 
the  purchase  that  he  could  not  have  sold  them  at  a  handsome 
profit.  When  we  bear  in  mind  the  fact  that  those  securities 
have  passed  through  a  period  of  great  financial  depression  and 
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disaster  without  default  in  the  pa3'ment  of  interest,  or  depre- 
ciation in  the  market  price,  the  transaction  was  rather  credit- 
able to  his  financial  judgment  than  otherwise. 

We  have  seen  that  these  bonds  were  a  part  of  a  large  block 
of  six  millions  which  were  purchased  by  Winslow,  Lanier  & 
Co.,  the  bankers,  at  the  time  they  were  issued,  and  it  appears 
in  the  case  that  another  million  and  a  half  were  subscribed 
for  at  par  by  parties  perfectly  responsible  and  before  any 
mortgage  was  made.  The  bankers  purchased  them  with 
fuH  knowledge  of  all  the  facts.  They  had  knowledge  of  and 
were  intimately  connected  with  all  the  transactions  that 
resulted  in  the  issue  and  delivery  of  them  to  the  defendent 
for  the  coal  company  stock.  They  knew  perfectly  well  that 
it  never  was  the  intention  to  use  them  or  the  proceeds  for  the 
purpose  that  the  plaintiif  insists  they  should  have  been 
applied,  and  they  were  aware  of  all  the  steps  in  the  scheme 
of  the  defendant  and  his  associates  as  well  as  the  end  and  aim 
in  view.  Of  course  these  purchasers  could  not  have  been 
and  were  not  defrauded  or  injured  in  any  way,  and  it  is  con- 
ceded on  all  sides  that  they  could  not  have  maintained  this 
action,  and  hence  the  plaintiff  cannot  unless  he  stands  in  a 
better  position.  We  think  that  upon  the  findings  in  the  case 
the  same  knowledge  may  be  fairly  imputed  to  him.  Before 
acquiring  the  bonds  he  made  full  inquiry  in  regard  to  the  con- 
dition of  the  property,  their  safety  as  an  investment  and  the 
security  for  their  payment.  Tt  is  found  that  he  was  notaware 
of  this  particular  covenant  in  the  mortgage,  and  that  he  did 
not  rely  or  act  upon  it,  and  that  he  did  know  substantially 
what  the  actual  situation  was  and  how  the  bonds  or  their  ])ro- 
ceeds  had  been  used.  It  appears  that  he  availed  himself  of 
everj^  source  of  information  on  this  subject  that  was  open  to 
a  careful  and  prudent  man.  He  made  inquiry  of  the  defend- 
ant Burke  and  was  informed  by  him  that  the  whole  issue  had 
been  sold ;  that  the  railway  company  had  parted  with  them, 
and  that  they  were  all  then  in  circulation  upon  the  market. 
He  consulted  Poor's  Manual,  a  publication  intended  to  furnish 
needful  information  on  this  subject  to  investors,  and  which 


556  Belden  V,  BuBKE.  [Nov., 


Opinion,  per  O'Brien,  J.  [Vol.  147. 

<jontained  the  general  balance  sheet  of  the  company.  From  that 
he  learned  that  the  eight  thousand  bonds  had  been  sold  ;  that 
interest  had  been  paid  upon  them  in  the  year  1882 ;  that  the 
company  had  as  part  of  its  assets  over  eight  millions  in  stocks 
and  bonds  and  but  a  comparatively  small  balance  in  cash. 
This  was  notice  to  the  plaintiff  that  the  bonds  had  not  been 
used  to  increase  the  security  of  the  mortgage  lien,  and  furnished 
to  his  mind  the  reasonable  inference  as  to  what  the  xeal  fact 
was,  namely,  that  they  had  been  exchanged  for  the  very  larg^ 
and  nearly  corresponding  amount  of  assets  on  hand  repre- 
sented by  stocks  or  bonds.  With  these  findings  in  the  case  it 
is  impossible  to  say  that  the  plaintiff  was  deceived  or  defrauded 
to  his  injury,  and  even  if  it  was  true,  that  the  conduct  of  the 
•defendant  and  his  associates  was  questionable  from  the  stand- 
point of  strict  commercial  honor  and  business  integrity,  yet, 
it  did  not  result  in  any  injury  to  the  plaintiff,  the  trustee  or 
any  of  the  bondholders.  It  is  quite  true  that  he  is  a  bona 
Jlds  holder  of  his  bonds  in  the  sense  in  wliich  that  term 
is  applied  to  negotiable  obligations  for  the  payment  of  money, 
but  it  does  not  follow  that  this  position  entitles  him  to  invoke 
the  jurisdiction  of  equity  to  interfere  in  or  set  aside  transac- 
tions that  were  entered  into  long  before  he  had  any  interest  in 
the  bonds,  to  which  he  was  not  a  party,  and  that  had  the  con- 
sent and  acquiescence  of  the  then  owners  of  all  the  bonds,  and 
of  tlie  railway  company  whose  obligations  they  were,  and  which 
have  not  resulted  in  any  actual  injury  to  him.  So  far  as  he  is 
concerned  these  transactions  are  res  inter  alios  acta.  The 
contention  that  the  plaintiff  is  entitled  to  the  benefit  of  the 
security  nominated  in  the  mortgage,  though  he  has  not  yet 
been  injured,  in  order  to  protect  him  from  the  chances  of 
future  loss  and  to  give  to  his  bonds  the  value  in  the  market 
which  the  restoration  of  tlie  diverted  fund  would  necessarily 
produce,  is  not,  we  think,  entitled  to  much  weight.  One 
answer  to  it  is,  that  a  person  cannot  buy  depreciated  bonds  in 
tlie  market,  with  knowledge  of  all  the  facts,  and  then  pro- 
ceed to  increase  the  value  by  attacking,  in  a  court  of  equity, 
business  transactions  which  took  place  yeare  before  he  had  any 
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interest  in  them,  whereby  some  portion  of  the  security  promised 
in  the  mortgage  was  diverted,  released  or  waived  by  the  action 
and  with  the  consent  of  every  party  who  then  had  any  interest 
either  in  the  bonds  or  the  property.  Having  acquired  the 
bonds  with  knowledge  of  all  the  facts,  he  must,  in  equity,  be 
deemed  to  have  acted  upon  and  acquiesced  in  the  condition  of 
the  security  as  he  found  it.  Moreover,  it  is  altogether^  uncer- 
tain whether  the  plaintiff's  success  in  this  action  could 
accomplish  the  desired  result.  If  the  defendant  should  be 
adjudged  to  pay  this  vast  sum  into  the  treasury  of  the  railway 
company,  who  would  then  own  or  have  the  benefit  of 
the  money  ?  The  stockholders  certainly  have  no  right  to 
it,  since  they  acquired  their  stock  subsequent  and  subject 
to  the  mortgage,  and  yet  it  is  diflScult  to  see  who  else  could  be 
benefited.  It  may  be  said  that  the  court  would  direct  the 
railway  company  to  use  it  for  the  purpose  held  out  in  the 
mortgage  to  the  purchasers  of  the  bonds  and  to  feed  the 
security,  but  that  might  be  a  waste  of  the  money.  To 
do^ble-track  a  railroad  or  to  add  terminals  does  not  necessarily 
increase  its  earning  capacity,  and,  therefore,  does  not  neces- 
sarily increase  its  value.  Whether,  in  this  case,  such  an  appli- 
catioo  of  the  money  would  or  would  not  add  to  the  value  of 
the  security  would  depend  upon  circumstances.  If  the  rail- 
way is  now  in  every  way  equipped  for  the  transaction  of  all 
the  business  that  naturally  belongs  to  it,  then  the  use  upon  it 
of  this  large  sum  of  money  might  not  materially  increase  its 
revenues  and  might  add  to  its  expense.  There  is  no  allegation 
or  finding  in  the  case  that  this  railway  now  needs  anything  in  the 
way  of  constniction  in  order  to  enable  it  to  transact  all  of  its  busi- 
ness. If  the  money  is  put  into  the  treasury,  to  await  the  matu- 
rity of  the  bonds,  it  would  still  be  the  money  of  the  railway,  and, 
unless  the  courts  keep  watch  and  guard  over  it,  or  supervise 
its  use  or  expenditure,  it  must  be  subject  to  the  control  of  the 
directors.  But  we  know  that  directors  are  made  and  unmade 
by  stockholders,  and  the  latter  could  always  be  relied  upon  to 
elect  such  as  would  best  promote  their  own  interests.  The 
difficulty  of  formulating  any  judgment  in  the  case  which,  on 
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any  state  of  the  facts,  would  conform  to  equity  might  be 
further  ilhistrated  by  another  fact  which  is  asserted  in  the  case. 
It  is  stated  upon  the  defendants'  brief  that  Winslow,  Lanier 
&  Co.,  or  the  other  bankere,  still  own  three  thousand  two  hun- 
dred and  fourteen  of  these  bonds.  This  assertion  does  not 
seem  to  be  disputed,  though  I  have  failed  to  notice  the  fact 
among  the  findings.  It  is,  of  course,  quite  possible,  since 
they  could  purchase  them  at  any  time  in  the  market,  if  they 
have  not  retained  them  under  the  original  transaction,  and  so 
may  Burke  and  his  associates.  But,  upon  the  theory  of  this 
action,  they  were  all  original  wrongdoers  who  conceived  and 
perpetrated  the  fraud  from  beginning  to  end,  and,  of  course, 
could  have  no  standing  in  a  court  of  equity  to  question  any 
of  the  transactions,  and  yet  it  is  difficult  to  see  how  they  can 
be  debarred  from  sharing  in  the  fruits  of  the  plaintiffs  suc- 
cess in  this  action  and  thus  becoming  beneficiaries  of  their 
own  wrong. 

If  the  market  value  of  the  plaintiffs  bonds  would  be 
increased  by  compelling  the  defendants  to  account  for  the 
money  received  upon  the  sale  of  the  bonds,  that  increase 
would  inure  to  the  benefit  of  every  other  holder  as  well.  It 
would  be  found  impossible  to  discriminate  between  the  inno- 
cent and  the  guilty.  There  is  no  aspect  of  the  case  that  pre- 
sents any  element  of  equity  that  would  justify  the  application 
of  the  principles  stated  with  so  much  clearness  and  force  by 
counsel.  So,  we  think,  it  can  and  should  be  disposed  of  upon 
a  few  plain  propositions  in  regard  to  which  we  are  all  in 
Accord. 

The  plaintiff  did  not  act  upon  tlie  faith  of  any  statement  in 
the  mortgage,  but  upon  his  own  judgment,  after  full  inquiry, 
with  knowledge  of  the  exact  situation,  and,  hence,  he  was  not 
deceived.  He  sustained  no  loss  by  the  transaction,  but,  on  the 
contrary,  made  a  considerable  sum  of  money.  There  is  noth- 
ing in  the  case  that  gives  any  reasonable  warrant  for  supposing 
that  he  ever  will  sustain  any  loss.  This  leaves  him  without 
any  just  ground  of  complaint  and  without  any  right  to  main- 
tain this  action. 
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We  do  not  mean  to  intimate  that  even  a  bondholder,  more 
favorably  situated  than  the  plaintiff  is,  could  maintain  it 
without  showing  some  actual  loss  sustained,  or  probable 
danger  of  lo^  in  the  future.  In  any  case  the  lapse  of  time 
and  long  acquiescence  in  the  situation,  would  furnish  good 
ground  for  the  refusal  of  a  court  of  equity  to  review  trans- 
actions of  this  character  between  prior  owners  of  such  bonds 
and  the  railway,  which  had  the  assent  of  every  party  in  inter- 
est. {Calhoun  V.  Millardy  121  N.  Y.  69.)  Nor  are  we 
inclined  to  concur  in  the  legal  conclusion  upon  which  the  case 
was  disposed  of  at  the  Special  Terra,  that  plaintiff's  riglits 
as  a  bondholder  are  derived  through  and  under  the  original 
takers,  and  that  he  can  have  no  other  rights,  under  any  cir- 
cumstances, except  such  as  they  could  assert.  The  plaintiff  is 
one  of  the  future  bondholders  named  in  the  mortgage,  with 
whom  the  contract  was  made,  and  one  of  the  beneficiaries 
under  that  instrument,  and  must,  for  all  the  purposes  of  this 
question,  be  deemed  to  be  a  purchaser  of  the  bonds  as  of  the 
time  when  the  railway  company  made  the  agreement  under 
which  they  were  issued  and  their  payment  secured.  His 
rights  are  not  affected  by  the  mere  fact  that  the  title  to  his 
bonds  can  be  traced  back  to  parties  who  participated  and  were 
actors  in  the  several  transactions  that  took  place  prior  t# 
December,  1881,  but  if,  under  any  circumstances,  he  could 
maiatain  this  action,  that  right  is  materially  affected  by  the 
equities  existing  to  his  knowledge  when  he  purchased  the 
bonds,  and  the  further  fact  that  he  is  in  a  court  of  equity 
without  any  solid  ground  for  a  claim  of  actual  or  prospective 
loss  or  injury.  It  is  the  absence  of  any  commanding  equity 
in  his  favor,  not  any  inherent  infirmity  that  attached  to  the 
bonds  themselves,  that  constitutes  the  conclusive  answer  t# 
this  action,  whatever  may  be  its  technical  character,  whether 
grounded  upon  fraud,  breach  of  trust  or  breach  of  covenant. 

The  judgment  of  the  General  Term  should  be  reversed  and 
that  of  the  Special  Term  aflirmed,  with  costs. 

All  concur  in  result  upon  the  ground  of  the  plaintiff's  rela- 
tion to  the  litigation,  but  witholding  all  expression  of  opinio* 
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upon  the  question  whether,  in  the  absence  of  notice  to  the 
pfeintiflf  of  the  facte  wlien  he  purchased  the  bonds,  the  action 
could  or  could  not  be  maintained. 

The  court  agreed  upon  the  proposition  that  subsequent 
holders  of  bonds  in  good  faith  and  without  notice  are  not  pre- 
cluded from  relief  on  the  ground  that  Winslow,  Lanier  &  Co. 
took  the  bonds  with  notice  of  the  actual  transaction. 

Finch  and  Haight,  JJ.,  concur  with  opinion. 

Judgment  accordingly. 


Gbobqe  B.  Lobey  et  al.,  Respondents,  v.  Abthub  G.  Stahuet 
and  Leonoba  J.  Stanley,  Infants,  etc.,  et  al.,  AppeUants. 

1 .  Remainders  —  Tbubts — Estate  of  Trustee.  Future  legal  estates 
in  lands  not  covered  by  a  trust,  but  created  to  take  effect  in  possesBion  oa 
the  termination  of  a  prior  trust  estate  for  life,  are  not  within  the  pro- 
visions of  the  Statute  of  Uses  and  Trusts  (1  R.  S.  7^,  §  eO)  declar- 
ing that  every  valid  express  trust  shall  vest  the  whole  estate  in  the 
trustee. 

2.  Beneficiary — Appointment  as  Trustee.  An  appointment  of  Uie 
beneflciaiy  as  trustee,  made  by  the  court  on  the  death  or  resignation  of 
tke  testamentary  trustee,  does  not  extinguish  the  trust,  whether  the  trust 
would  be  void  or  not  in  its  inception  if  the  sole  beneficiary  had  been 
appointed  trustee  by  the  instrument  creating  the  trust. 

3.  Infants'  Real  Property  — Mortgage  — Power  of  Equity.  A 
court  of  equity  has  no  inherent  power  to  direct  a  mortgage  of  the  real 
property  of  infants  ;  its  power  in  this  respect  is  purely  statutory. 

4.  Mortgage  by  Trustee  —  Infants'  Estate  Outside  of  Trust — 
Power  of  Court.  The  vested  interests  in  remainder  of  infants  which 
are  not  included  in  a  trust  estate  for  life  cannot  be  included  in  a  mortgage 
by  the  trustee  under  direction  of  the  court  by  virtue  of  the  proviso  added 
by  the  Laws  of  1886  (Chap.  257),  as  an  amendment  to  the  65th  section 
of  the  Statute  of  Uses  and  Trusts  (1  R.  S.  780),  whereby  a  trustee  under 
direction  of  the  court  or  judge  may  in  a  proper  case  be  allowed  to  mort- 
gage or  sell  the  real  estate  held  in  trust. 

5.  Foreclosure  —  Vom  Mortgage  on  Infants'  Estate — Collat- 
ERAi.  Attack.  A  collateral  attack  on  an  order  for  the  mortgaging  of 
infants'  real  property  can  be  made  in  an  action  brought  to  foreclose  the 
mortgage,  where  the  order  was  made  without  jurisdiction  in  a  proceeding 
by  a  trustee  of  a  life  estate  which  did  not  include  the  interests  oi  the 
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iDlants,  in  remainder,  although  a  guardian  ad  litem  was  appointed  for  the 
infants  and  consented  to  the  order. 
Losey  y.  Stanley  (88  Hun,  420)»  reversed. 

(Argued  M&y  27, 1895;  decided  NoTember  26,  1805.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon 
an  order  made  December  27, 1894:,  which  afl^med  a  judgment 
in  favor  of  plaintiflb  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term. 

This  action  was  brought  to  foreclose  a  mortgage  on  certain 
lands  in  the  city  of  Rochester,  consisting  of  a  tract  of  about 
sixteen  acres,  executed  by  James  W.  Stanley  as  trustee  on 
the  23d  day  of  November,  1888,  to  George  K.  Losey  and 
others  as  security  for  a  note  of  the  mortgagor  for  the  sum  of 
$1,000,  signed  by  him  as  trustee,  and  as  a  continuing  security 
to  the  extent  of  $3,500  for  further  advances  or  responsibilities 
which  might  be  made  or  incurred  by  the  mortgagees  for 
Stanley  either  personally  or  as  trustee.  The  mortgage  con- 
tains a  recital  that  it  was  made  pursuant  to  an  order  granted 
by  the  Supreme  Court  October  22nd,  1888,  and  that  it  was 
given  for  the  benefit  "  of  said  estate  above  described."  Eliza- 
beth J.  Stanley,  the  mother  of  James  W.  Stanley,  and  the 
grandmother  of  the  infant  defendants,  died  March  20,  1871, 
seized  of  the  premises  embraced  in  the  mortgage,  and  by  her 
will  devised  and  bequeathed  all  her  estate,  real  and  per- 
sonal, to  one  Martin  Briggs  upon  the  following  trust,  viz. : 
"  To  convert  all  my  personal  estate  into  money  and  invest  the 
same  in  safe  security,  and  to  take  charge  of,  rent  and  to  receive 
the  income  and  profits  of  all  my  real  estate,  and,  if  deemed 
by  him  advisable,  to  sell  and  convey  such  real  estate  and  con- 
vert the  same  into  money,  to  be  invested  in  good  safe  security, 
and  to  pay  over  quarterly  in  each  year  to  my  beloved  son, 
James  W.  Stanley,  during  his  natural  life,  the  net  income  of 
all  my  said  estate,  after  deducting  the  expenses  and  charges  of 
executing  the  trust  and  the  fees  and  commissions  and  charges 
of  said  executor  and  trustees."  The  testatrix  by  the  third 
71 
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item  in  her  will  declared  that  "  after  the  death  of  my  said  son, 
James  W.  Stanley,  incase  he  shall  leave  a  child  or  children 
born  of  his  body  m  lawful  wedlock,  or  a  descendant  of  such 
<;hild  or  children,  then  I  give,  bequeath  and  devise  all  my 
said  estate  to  such  child  or  children  of  the  said  James  W. 
Stanley,  sliare  and  share  alike,  forever."  There  was  a  gift 
over  to  certain  specific  persons  in  case  of  the  death  of  James 
yj".  Stanley  "  without  lawful  issue  him  surviving."  The  trus- 
tee named  in  the  will  accepted  the  trust  and  subsequently 
died  December  24,  1883. 

James  W.  Stanley  married  after  the  death  of  his  mother, 
and  there  were  two  children  of  the  marriage  living  at  the 
death  of  Briggs,  aged  respectively  about  nine  and  six  years, 
and  both  are  still  living  and  are  the  infant  defendants.  After 
the  death  of  Briggs,  and  on  the  18th  of  November,  1884,  upon 
the  petition  of  James  W.  Stanley,  tlie-beneficiary  in  the  trust, 
an  order  was  made  by  the  Supreme^Court  appointing  him  the 
trustee  in  place  of  Briggs,  deceased.  The  order  of  appoint- 
ment recites  that  the  guardian  ad  litem  of  the  infants  con- 
sented thereto.  On  the,22nd  day  of  October,  1888,  the  order 
was  made  which  lies  at  the  foundation  of  the  present  con- 
troversy. It  was  based  on  a  verified  petition  of  James  W. 
Stanley,  dated  October  13,  1888.  It  alleges  his  appointment 
as  tinistee  under  the  will  of  Elizabeth  J.  Stanley  by  the  order 
of  November  10,  1884 ;  that  the  petitioner  desires  to  raise  oy 
sale  or  mortgage  of  the  real  estate  described,  held  by  him  as 
trustee,  the  sum  of  at  least  $3,500  ;  that  in  his  opinion  sucli 
sale  or  mortgage  would  be  for  the  best  interests  of  the  estate, 
and  that  the  amount  mentioned  is  "  necessary  for  the  purpose 
of  preserving  and  improving  said  estate."  The  reasons  why, 
in  his  opinion,  such  sale  or  mortgage  was  desirable  were  stated 
as  follows :  "  The  property  is  in  an  unproductive  condition, 
and,  at  present,  is  not  producing  the  amount  of  the  taxes 
assessed  upon  it.  It  is  indebted  for  taxes  already  past  due  to 
the  amount  of  upwards  of  five  hundred  dollars.  There  are 
three  dwelling  houses  on  the  premises,  all  of  which  need 
repairs,  and  which,  when  properly  repaired,  could  be  rented 
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to  much  greater  advantage  to  tlie  estate.  If  kept  in  its  pres- 
ent unproductive  condition  the  property  will  rapidly  decrease 
in  value,  and  would  result  in  great  loss  to  the  estate,"  and  fur- 
ther, "  that  there  is  no  property  with  which  said  estate  can  be 
preserved  and  improved  as  aforesaid,  unless  sncli  petitioner  is 
allowed  to  make  such  sale  or  mortgage."  The  petition  alleges 
that  the  beneficiaries  of  the  trust  are  the  two  infant  defend- 
ants, and  the  devisees  over,  and  states  their  respective  names 
and  residences,  and  the  ages  of  the  infants.  It  prays  that  the 
petitioner  may  be  authorized,  as  such  trustee,  "  pursuant  to 
the  statute  in  such  case  made  and  provided,"  to  sell  or  mort- 
gage the  real  estate  upon  such  terms  and  conditions  as  to  the 
court  shall  seem  just  and  proper. 

The  TCcord  discloses  that  following  the  presentation  of  the 
petition  an  order  was  made  October  16, 1888,  that  notice  of 
the  proceedings  be  given  to  the  infants,  returnable  October 
l^y  1888,  and  an  affidavit  was  produced  from  the  files  ot  the 
court,  made  by  James  W.  Stanley,  the  petitioner,  of  service 
by  him  on  the  day  of  the  date  of  the  order,  of  a  copy  of  the 
petition  and  notice  on  the  infant  children  and  their  mother. 
The  record  further  shows  that  on  the  return  day  of  the  order 
(October  17,  1888)  the  court  appointed  a  guardian  ad  litem  of 
the  two  infants  to  protect  their  interest  in  the  proceedings. 

On  the  22nd  day  of  October,  1888,  the  court  granted  the 
order  to  mortgage.  It  recites  the  filing  of  the  petition  of 
October  13 ;  that  due  notice  of  the  application  had  been  given 
to  the  beneficiaries  of  the  trust ;  the  appointment  of  a  special 
guardian  of  the  infants ;  his  report  dated  October  19,  1888, 
in  favor  of  the  application,  and  his  consent  "  in  all  ways  to 
said  application  ; "  the  consent  of  the  ulterior  devisees  to  the 
granting  of  the  order,  and  that  no  one  appeared  in  opposition. 
The  order  then  proceeds :  "  It  is  hereby  ordered  that  leave  be 
and  is  hereby  granted  to  said  James  W.  Stanley,  as  such  trus- 
tee, to  aeiL  either  at  public  or  private  sale  in  his  discretion  or 
mortage  for  the  dmount  of  $3,500,  with  lawful  interest 
thereon,  the  real  estate  described  in  said  petition  as  follows," 
and  then  follows  a  description  of  the  premises.     The  petition 
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stated  in  general  terms  that  the  petitioner  was  trustee  under 
the  will  of  Elizabeth  J.  Stanley,  but  its  contents  were  not  dis- 
closed, and  it  does  not  appear  that  the  will  was  produced  on 
the  hearing  or  that  the  court  was  in  any  way  apprised  of  its 
contents,  or  of  the  interests  of  the  infants  thereunder.  It 
does  not  appear  that  any  evidence  was  presented  to  the  court 
of  the  facts  stated  in  the  petition.  It  would  seem  that  the 
court  in  making  the  order  acted  upon  the  petition  alone,  and 
the  consent  of  the  guardian  ad  litem  without  further  inquiry. 
The  proposed  mortgage  was  not  reported  to  the  court  and  no 
order  appears  to  have  been  made  approving  it,  nor  was  any 
bond  given  for  the  protection  of  the  interests  of  the  infants. 
It  appears  from  the  findings  of  the  court  that  the  indebted- 
ness of  $3,500,  for  the  recovery  of  which  the  mortgage  was 
foreclosed,  was  for  money  borrowed  on  notes  made  by  Stanley 
as  trustee  subsequent  to  the  execution  of  the  mortgage.  The 
court  found  that  no  part  of  the  money  alleged  in  the  com- 
plaint to  have  been  borrowed  by  Stanley  was  used  by  him  for 
the  benefit  of  the  trust  estate. 

James  W.  Stanley  died  in  the  year  1890,  before  the  com- 
mencement of  this  action. 

Joseph  W,  Taylor  for  appellants.  The  finding  of  fact  that 
notice  of  the  application  for  leave  to  make  the  mortgage  was 
served  upon  these  appellants  is  wholly  unsupported  by  the 
evidence.  (Code  Civ.  Pro.  §§  425,  433,  927  ;  In  re  King,  42 
Hun,  607;  In  re  Mayor,  etc.,  27  N.  Y.  S.  K.  188;  In  re 
King,  130  N.  Y.  602,  606.)  The  claim  that  as  proof  of 
service  of  notice  of  the  application  appears  in  the  record,  and 
the  final  order  recites  tJiat  service  was  made,  it  is  now  open 
to  these  defendants  to  raise  the  question  of  lack  of  service  of 
notice,  is  wliolly  untenable.  (^Ferguson  v.  Crawford,  70  N. 
Y.  253 ;  a  (7.  Banh  v.  Parent,  47  N.  Y.  S.  R.  643 ;  (7.  C. 
Bank  v.  Jxidson,  8  N.  Y.  254 ;  Poilon  v.  Lawrence,  77  X. 
Y.  207;  Craig  v.  Town  of  A7ides,  93  K  Y.  405;  FUiot  v. 
Peirsol,  1  Pet.  [U.  S.]  128;  Hickey  v.  Stewart,  3  How.  [U. 
S.]  750 ;  Williamson  v.  Berry,  8  How.  [U.  S.]  495 ;  WehMer 
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V.  Eeed,  11  How,  [U.  S.]  437;  liiffgs  v.  PurseU,  74  N.  Y. 
370.)  If  the  petition  and  notice  were  served  as  claimed,  that 
service  was  ineffectual,  because  made  by  James  W.  Stanley, 
who  was  a  party  to  the  proceeding.  (Code  Civ.  Pro.  §§  425, 
433 ;  Elhjoood  v.  Northrup,  106  K  Y.  172,  185.)  As  James 
W.  Stanley  was  the  sole  beneficiary  of  the  trust  created  by 
his  mother's  will,  Ins  appointment  as  trustee  was  absolutely 
void,  and  all  his  acts  under  such  appointment  were  also 
absolutely  void.  {Craig  v.  Hone^  2  Edw.  Ch.  554 ;  Coster  v. 
LoriOa/rd,  14  Wend.  265 ;  Bundy  v.  Bundy^  38  N.  Y.  410 ; 
Wetmwre  v.  Thurlow^  51  N.  Y.  344 ;  Wetmoi'e  v.  Parker^ 
52  N.  Y.  450 ;  Rogers  v.  Rogers,  111  K.  Y.  228 ;  Woodward 
V.  James,  115  N.  Y.  346 ;  Rose  v.  Hatch,  125  N.  Y.  427; 
In  re  Shipman,  22  N.  Y.  S.  E.  356-361 ;  3  Birdseye  Stat. 
3180,  §  24 ;  People  v.  Norton,  9  N.  Y.  176  ;  In  re  Waring, 
99  N.  Y.  114 ;  j?7i  re  Van  Schoonhoveii,  5  Paige,  559 ;  Cruger 
V.  Jones,  18  Barb.  467 ;  Douglas  v.  Cruger,  80  N.  Y.  15 ; 
Lent  V.  Howard,  89  N.  Y.  169.)  The  lien  of  the  mortgage 
attached  only  to  the  life  estate  created  by  the  will  for  the  life 
of  James  W.  Stanley,  and  when,  by  his  death,  that  estate  was 
terminated,  the  lien  of  the  mortgage  ceased.  (3  Birdseye  Stat. 
2555,  §  68,  3179,  3180,  §§  16,  23 ;  Powers  v.  Bergen,  6  N.  Y. 
358 ;  2  Washb.  on  Real  Prop.  560 ;  Healey  v.  Auston,  25  Miss. 
190 ;  Rophmson  v.  Demas,  42  N.  H.  306 ;  Gardner  V.  Astor, 
3  Johns.  Ch.  63  ;  Bundy  v.  Bundy,  38  N.  Y.  410.;  Stevenson 
V.  Lesley,  70  N.  Y.  512 ;  3  Birdseye  Stat.  2561,  §  73 ;  1  Washb. 
on  Eeal  Prop.  [5th  ed.]  129-132 ;  In  re  Miller,  1  Tucker, 
346,  348 ;  Stillwell  v.  Doughty,  2  Brad.  312 ;  De  Witt  v. 
Cooper,  18  Hun,  67 ;  King  v.  King,  9  J.  &  S.  616 ;  Peck  v, 
Sherwood,  65  N.  Y.  615  ;  Deradsmes  v.  Deraismes,  72  N.  Y. 
154;  Thomas  v.  Evans,  105  N.  Y.  601 ;  Cairnes  v.  Chahert, 
2  Edw.  Ch.  312 ;  Code  Civ.  Pro.  §  2348 ;  Jenkins  v.  Fah&y, 
73  K  Y.  355 ;  Dodge  y.  SUvens,  105  N.  Y.  585  ;  Ooelel  v. 
Ipi,  48  Hun,  24;  In  re  Clarke,  59  Hun,  557;  128  N.  Y. 
658;  In  re  Roe,  119  N.  Y.  509 ;  In  re  Gonkling,  7  N.  Y.  S. 
R.  280 ;  Harvey  v.  Harvey,  2  P.  Wms.  21 ;  Saunders  v. 
Yauiier,  4  Beav.  115 ;  Rocke  v.  Rocke,  9  Beav.  66 ;  Barloxo 
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V.  Crrcmt,  1  Vern.  255 ;  In  re  Boatwicky  4  Johns.  Ch.  99  ; 
BcmJcs  V.  DucTcmfield,  18  N.  Y.  592 ;  Trust  Co.  v.  Roche,  116 
N.  Y.  120 ;  SchoUe  v.  SchoUe,  101  N.  Y.  167;  U.  S.  Const, 
art.  5 ;  N.  Y.  Const,  art.  1,  §  6 ;  Wynehamer  v.  People,  13 
N.  Y.  378;  Embury  v.  Conner,  3  N.  Y.  511,  616,  517;  HT. 
Y.  <&  O.  M.  R.  R.  Co.  V.  Vcm  Horn,  57  N.  Y.  473-477;  Irh 
re  D.  C.  Assn.,  66  N.  Y.  569-571 ;  Cochrcm  v.  Van  Surlayy 
20  Wend.  365,  373;  Douglas  v.  Gruger,  80  N.  Y.  15;  Lent 
V.  Howa/rd,  89  N.  Y.  169 ;  136  N.  Y.  326.)  In  the  proceed- 
ing in  which  the  making  of  the  mortgage  was  authorized  there 
was  neither  allegation  nor  proof  showing  a  necessity  for  raising 
money.  {Ellwood  v.  Norikrup,  106  N.  Y.  172;  Riggs  \r. 
Pursdl,  74  N.  Y.  370,  378 ;  BUnh  v.  Blank,  107  K  Y.  91, 
95 ;  Smith  v.  ZaZinski,  94  N.  Y.  519,  524 ;  Veeder  v.  Bak^j 
83  N.  Y.  156,  163.)  There  is  no  sufficient  description,  either 
in  the  mortgage  or  in  the  notes,  of  the  capacity  in  which 
James  W.  Stanley  acted  to  charge  the  trust  estate.  (1  Edw. 
on  Bills  &  Notes,  p.  79 ;  HiU  v.  Bannister,  8  Cow.  31 ;  Bar- 
low y.  Myers,  24  Hun,  288;  Schmittler  v.  Simon,  101  If. 
Y.  554 ;  Ferrin  y.  Myrick,  41  N.  Y.  315 ;  Austin  v.  MvnrOy 
47  K  Y.  360 ;  Deijoitt  v.  Waltm,  9  N.  Y.  571 ;  PumjpeOy  v. 
Phelps,  40  K  Y.  59.) 

William  F.  Cogswell  for  respondents.  The  order  of  the 
court,  appointing  Stanley  as  trustee  in  place  of  Mr.  Briggs, 
deceased,  was  not  void ;  it  may  have  been  improper  or  errone- 
ous, and  one  which  would  have  been  revoked  upon  motion  or 
reversed  upon  appeal,  but  it  was  not  void.  The  court  had 
jurisdiction  of  the  subject-matter,  probably,  by  virtue  of  its 
inherent  power  over  trusts ;  certainly  by  virtue  of  the  statute. 
(1  E.  S.  730,  §  71 ;  Rogers  v.  Rogers,  111  K  Y.  228.)  It 
was  competent  for  the  court  to  authorize  the  giving  of  the 
mortgage,  and  the  same  became  an  incumbrance  upon  the  fee. 
(1  R.  S.  729,  §  60 ;  1  E.  S.  730,  §  65 ;  Laws  of  1886,  chap. 
257 ;  Harvey  v.  Harvey,  2  P.  Wms.  21 ;  In  re  Bostwick,  4 
Johns.  Ch.  99;  Trust  Co.  v.  Roche,  116  N.  Y.  120;  In  re 
Morris,  113  N.  Y.  693  ;  69  Hun,  619.)     The  plaintiffs  were 
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not  required  to  see  to  the  application  of  the  moneys  raised 
upon  the  mortgage.  (1  K.  S,  730,  §§  63,  66;  Ooebel  v.  Iffia^ 
48  Hun,  24 ;  Laws  of  1882,  chap.  275  ;  Laws  of  1882,  chap. 
26,  Laws  of  1882,  chap.  257 ;  Leggett  v.  Perkins^  19  N.  T. 
445;  Brevoort  v.  Grace,  53  N.  T.  245.) 

AiTDBEws,  Gh.  J.  This  appeal  presents  a  question  of 
broader  interest  than  attaches  merely  to  the  pecuniary  rights  of 
the  parties  to  the  Htigation.  .  It  involves  a  consideration  of  the 
power  of  the  Supreme  Court  in  dealing  with  the  real  property 
of  minors,  and  the  extent  of  its  jurisdiction  in  directing  a  sale 
or  mortgage  of  their  property.  By  the  will  of  Elizabeth  J. 
Stanley  a  trust  was  created  in  the  real  property  of  which  she 
died  seized,  during  the  life  of  her  son,  James  W.  Stanley,  for 
his  benefit,  with  remainder  to  his  children  or  their  descend- 
ants living  at  his  death,  and  in  default  of  such  issue  to  cer- 
tain other  specified  devisees.  Jame^  W.  Stanley  was  unmar- 
ried at  the  death  of  his  mother  and  the  remainder  to  his 
children  was  contingent  until  the  birth  of  issue.  He  subse- 
quently married  and  there  were  two  children  of  the  marriage 
(the  infant  defendants)  who  were  living  when  the  mortgage 
in  question  was  executed.  Under  the  will,  the  first  born  child 
of  James  "W.  Stanley  took  at  its  birth  a  vested  estate  in 
remainder  in  the  land  devised,  subject  to  open  and  let  in  after- 
bom  children  as  they  severally  came  into  being,  and  such 
vested  remainder  became  a  fee  simple  absolute  in  the  children 
living  at  the  death  of  their  father.  (1  Eev.  St.  723,  §  13 ; 
Moore  V.  Zittel,  41  N.  Y.  66 ;  Williainson  v.  Berry ^  8  How. 
[U.  S.]  496.)  The  estate  in  the  children  of  James  W.  Stanley 
was  a  legal  estate.  The  estate  of  the  trustee  was  for  the  life  of 
James  W.  Stanley  and  terminable  at  his  death.  The  will 
created  two  distinct  legal  estates  in  the  devised  property,  viz., 
an  estate  in  the  trustee  for  the  life  of  the  beneficiary,  with 
the  right  of  possession  and  to  receive  the  rents  and  profits 
during  the  continuance  of  the  trust,  and  an  estate  in  remain- 
der which  became  vested  on  the  birth  of  children  as  before 
stated.    The  trustee  had  no  power  over  the  estate  in  remainder 
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except  such  as  may  have  been  given  him  by  the  will.  He 
could  not  sell  or  incumber  it  or  in  any  way  by  his  own  act  alter 
or  affect  the  interests  of  the  remaindermen  unless  authorize<l 
by  the  will.  The  provision  of  the  Statute  of  Uses  and 
Trusts  (1  Rev.  St.  729,  §  60),  declaring  that  every  valid  express 
trust  shall  vest  the  whole  estate  in  the  trustees,  is  by  settled 
construction  limited  to  the  trust  estate,  and  has  no  application 
to  future  legal  estates  in  lands  covered  by  the  trust,  to  take 
effect  in  possession  on  the  termination  of  the  trust.  The  trus- 
tee in  the  present  case  had  an  estate  for  the  life  of  James  W» 
Stanley,  and  it  was  this  estate  and  this  only  which  vested  in 
the  trustee.  {Stevenson  v.  Lesley^  70  N.  Y.  512.)  The  will 
of  Elizabeth  J.  Stanley  conferred  on  her  executor  and  trustee 
a  power  to  sell  the  real  estate  devised,  if  deemed  by  him 
advisable  bo  to  do  for  the  purpose  of  investment  of  the  pro- 
ceeds. It  gave  him  no  power  to  sell  the  lands  for  the  payment 
of  debts,  or  for  any  other  than  the  specified  purpose.  It  con- 
ferred no  power  to  mortgage,  and  it  is  not  claimed  nor  could 
it  be  reasonably  contended  that  the  mortgage  in  question 
can  be  sustained  as  an  exercise  of  the  power  of  sale  con- 
tained in  the  will.  {Albany  Fire  Ins,  Co,  v.  Bay^  4  N. 
Y.  9 ;  Bloomer  v.  Waldron^  3  Hill,  361 ;  Rogers  v.  BogerSy 
111  N.  Y.  228.)  When,  therefore,  the  application  for  leave 
to  mortgage  the  premises  in  question  was  made  to  the  court 
by  James  W.  Stanley,  October  15,  1888,  the  infant  defend- 
ants were  vested  with  a  legal  estate  in  the  remainder  in  the 
premises,  and  the  trustee  had  no  power  under  the  will  to  sell 
or  otherwise  affect  or  incumber  their  estate  for  the  pur- 
poses specified  in  the  application. 

We  shall  pass  without  comment  the  question  urged  upon 
us,  that  the  appointment  of  James  W.  Stanley,  the  sole 
beneficiary  of  the  trust,  as  the  trustee,  was  unauthorized 
and  void.  We  entertain  some  doubt  whether  a  trust  is 
void  in  its  inception  where  the  instrument  creating  the 
trust  appoints  the  sole  beneficiary  the  trustee,  but  we  have 
no  doubt  that  the  appointment  of  the  beneficiary  as  trus- 
tee by  the  court,  on  the  death  or  resignation  of  the  testa- 
mentary tnistee,  does  not  extinguish  the  trust.     The  incom- 
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patibility  of  the  two  relations  united  in  the  same  person  is 
evident.  Whether  a  trust  so  constituted  in  the  first  instance 
may  not  be  sustained,  leaving  it  to  the  court  to  substitute  a 
competent  trustee,  will  need  consideration  when  the  question 
directly  arises.  (Jiogera  v.  HogerSj  supra  ^^  Woodward  v. 
/a7/i^«,  115  N.  Y.  346.) 

We  come  to  the  main  question,  and  that  is  whether  *the 
court,  either  by  virtue  of  an  inherent  or  statutory  power, 
conld,  upon  the  application  made  in  this  case,  authorize  James 
W.  Stanley  to  bind  the  estate  of  the  infant  remaindermen  by 
mortgage.  That  the  Supreme  Court,  acting  as  a  court  of 
equity,  possesses  an  inherent  jurisdiction  for  some  purposes 
over  the  persons  and  estates,  real  and  personal,  of  minora,  can- 
not, we  think,  be  successfully  controverted.  The  origin  of 
the  jurisdiction  of  the  Court  of  Chancery  in  England  over  the 
persons  and  estates  of  infants  is  involved  in  some  obscurity; 
The  better  opinion  seems  to  be  that  it  grew  out  of  the  trans- 
fer by  the  Crown  to  the  chancellor  of  the  supervision  thereto- 
fore exercised  by  the  king  diA  parens  patrim  over  persons  who, 
by  reason  of  non-age,  were  incapable  of  acting  for  themselves. 
(See  2  Sto.  Eq.  Jur.  §  1327,  et  seq.)  The  chancellor  inter- 
vened for  the  protection  of  minors  and  their  property,  and 
the  precedents  are  numerous  where  the  chancellor  authorized 
the  application  of  their  property  for  their  education  and  niain- 
tenance,  and,  at  times  when  the  interests  of  the  infants  seemed 
imperatively  to  require  it,  permitted  even  the  capital  of  a  fund 
belonging  to  the  infants  to  be  anticipated  or  broken  in  upon 
for  such  or  similar  purposes.  {Harvey  v.  Harvey^  2  P.  Wms. 
21;  Swimders  v.  Vautier^  4  Beav.  115;  Rocke  v.  Rockey  9 
Beav.  66 ;  In  re  Bostwicky  4-  Jo.  Ch.  100.)  But  this  power  of 
management  and  disposition  exercised  by  the  chancellor  (if 
not  always  so)  came  to  be  regarded  as  extending  only  to  the 
personal  estate  of  infants  and  to  the  income  of  their  real  prop- 
erty. It  did  not  extend  to  the  binding  of  the  inheritance. 
The  question  came  before  Lord  Ha.bdwicke  in  Taylor  v. 
Philips  {1  Ves.  Sr.  229)  and  he  said  :  "  There  is  no  instance  in 
■     72 


570  LosEY  V,  Stanley.  [Kov., 

Opinion  of  the  Court,  per  AndAbwb,  Ch.  J.  [Vol.  14Y. 

this  court  binding  tlie  inheritance  of  an  infant  by  any  discre- 
tionary act  of  the  court.  As  to  personal  things,  as  in  the 
composition  of  debts,  it  has  been  done ;  but  never  as  to  the 
inheritance ;  for  that  would  be  taking  on  the  court  a  legisla- 
tive authority,  doing  that  which  is  properly  the  subject  of  a 
private  bill."  And  in  RusbcI  v.  Ruaael  (1  MoUoy,  525)  the 
lord  chancellor  of  Ireland  said  :  "  I  have  no  authority  to  bind 
an  infant's  legal  estate.  This  was  decided  long  ago  by  Lord 
Haedwioke  in  Taylor  v.  Philips.  The  chancellor  has 
never  jsince  attempted  to  deal  with  the  legal  inheritance 
of  infants  without  the  aid  of  Parliament."  The  subject  of  the 
inherent  jurisdiction  of  equity  over  the  estates  of  infants 
was  considered  by  Nelson,  J.,  in  his  dissenting  opinion  in 
Williamson  v.  Berry  {supra\  which,  upon  this  point,  has 
been  frequently  referred  to  with  approval.  Speaking  of  the 
powers  of  management  and  control  over  the  property  of 
infants  vested  in  courts  of  chancery,  he  says :  "  They  relate 
to  their  personal  and  the  income  of  their  real  estate,  the  court 
having  no  power  to  direct  the  sale  of  the  latter  for  their  main- 
tenance and  education  ;  that  power  rests  with  the  legislature.'* 
The  doctrine  has  been  frequently  declared  in  this  state  that  a 
court  of  equity  has  no  inherent  power  to  direct  the  sale  or 
mortgage  of  the  real  property  of  infants,  and  that  its  power 
in  this  respect  is  purely  statutory.  {Rogers  v.  DUl^  6  Hill, 
415 ;  Baker  v.  LoriUardy  4  N.  Y.  257 ;  Forman  v.  Marshy 
11  id.  544;  Horton  v.  McCoy ^  47  id.  26;  Jenkins  v. 
Fahey,  73  id.  355,  361.)  The  obiter  remarks  of  Ch.  Kent 
on  this  subject  in  Matter  of  Salisbury  (3  Jo.  Ch.  348)  and  in 
Hedges  v.  Riker  (5  Jo.  Ch.  163)  are  contrary  to  the  general 
current  of  authority.  The  text  books  are  explicit  in  stating  the 
modem  doctrine  on  the  subject  (Pom.  Eq.  Jur.  §  1309 ;  Bisp- 
ham's  Eq.  §  549).  The  question  of  the  inherent  power  of  a 
court  of  equity  to  order  a  sale  of  an  infant's  real  property, 
upon  the  theory  of  a  supposed  benefit  to  him,  is  quite  distinct 
from  its  acknowledged  power  in  the  enforcement  and  protec- 
tion of  trusts  and  from  the  power  of  courts  in  the  exercise  of 
their  ordinary  jurisdiction  to  establish  or  enforce  rights  of 
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property  between  parties  to  a  litigation,  whether  infants  or 
adults. 

Having  reached  the  conclnsion  that  the  order  made  in 
the  case  has  no  support  in  the  inherent  jurisdiction  of  the 
court  over  the  estate  of  the  infant  defendants,  it  remains  to 
consider  whether  it  can  be  sustained  under  any  statutory 
authority.      The    legislature    possesses   whatever   power    as 
parens  patrUs  was  in  England  lodged  in  the  sovereign  over 
the  estates  of  infants,  consistent  with  constitutional  limitations. 
From  the  origin  of  the  state  government  the  legislature  has 
enacted    statutes    conferring   upon   courts  in   certain   cases 
and  under  careful  restrictions  the  power  to  order  the  sale  or 
mortgage  of  the  real  property  of  infants  for  their  benefit.    The 
petition  presented  to  the  court  in  this  case  asked  that  the  order 
be  granted  ^^  pursuant  to  the  statute  in  such  cases  made  and 
provided,"  but  no  specific  statute  was  referred  to.     On  the 
argument  at  the  bar  the  only  statutory  authority  relied  upon 
to  sustain  the  order  was  the  65th  section  of  the  Statute  of 
Uses  and  Trusts,  as  amended  by  chapter  257  of  the  Laws  of 
1886.    The  original  section  declared  that :  "  When  the  trust 
shall  be  expressed  in  the  instrument  creating  the  estate,  every 
sale,  conveyance  or  other  act  of  the  trustee  in  contravention 
of  the  trust  shall  be  absolutely  void."     This  was  plainly  a 
provision  for  the  protection  of  the  trust  estate  against  destruc- 
tion or  impairment  by  the  unauthorized  act  of  the  trustee. 
The  estate  to  which  the  section  refers  is  the  trust  estate,  that 
is,  the  estate  held  under  the  trust.     It  did  not  in  the  nature  of 
things  comprehend  legal  estates  in  remainder  in  the  same  land 
taking  effect  on  the  termination  of  tlie  trust.     It  needed  no 
statute  to  protect  remaindermen  as  against  any  sale  or  convey- 
ance by  the  trustee.     It  perhaps  added  nothing  to  the  protec- 
tion of  the  cestui  que  trust  beyond  that  given  by  the  common 
law.    But  it  was  a  statutory  expression  of  a  rule  which  would 
challenge  the  attention  of  the  trustee  and  of  persons  dealing 
with  him  in  respect  to  the  trust.     But  the  material  point  is, 
that  the  legislature,  in  enacting  the  section,  was  dealing  with 
transactions  by  the  trustee  in  respect  to  the  trust  estate.     The 
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trust  estate,  in  a  case  like  the  present,  was  the  estate  for  the 
life  of  the  beneficiary  named.  An  attempted  sale  or  convey- 
ance by  the  trustee  of  the  estates  in  remainder  would,  doubt- 
less, be  ineffectual,  but  this  would  be  so  for  the  reason  that  the 
trustee  would  have  no  estate  in  remainder  to  sell  or  convey, 
and  not  because  such  sale  or  conveyance  would  be  in  contra- 
vention of  the  trust.  The  estates  in  remainder  would  be  out- 
side of  and  not  within  the  trust.  The  amendment  of  1886 
relaxed  somewhat  the  stringency  of  the  original  section.  It 
added  a  proviso  giving  power  to  the  Supreme  Court  to  author- 
ize any  trustee  to  "  mortgage  or  sell  any  such  real  estate  when- 
ever it  shall  appear  to  the  satisfaction  of  said  court  or  a  judge 
thereof  that  it  is  for  the  best  interest  of  the  said  estate  so  to  do, 
and  that  it  ia  necessary  and  for  the  benefit  of  the  estate  to  raise 
by  mortgage  thereon  or  by  a  sale  thereof  funds  for  the  purpose 
of  preserving  or  improving  such  estate."  But  the  amend- 
ment in  no  wise  vested  in  the  court  a  compulsory  power  to  order 
the  sale  or  mortgage  of  estates  outside  of  the  trust.  It  makes 
no  reference  to  infants  or  persons  incapable  of  acting  for 
themselves,  and  if  the  construction  claimed  could  be  sustained 
it  would  authorize  the  court  to  order  the  sale  or  mortgage  of 
the  estates  in  remainder  of  adults  without  their  consent,  for 
the  purposes  specified,  which  would  be  plainly  unconstitu- 
tional. {Powers  V.  Bergen^  6  N.  Y.  358 ;  Brevoort  v.  Grace^ 
53  id.  245.)  The  scope  and  purpose  of  the  section  and  the 
amendment  is  plain.  It  was  to  vest  in  the  court  the  power 
to  order  a  sale  or  mortgage,  which,  under  the  section  as  it 
originally  stood,  it  might  not  possess,  when  necessary  to  pre- 
serve and  improve  the  trust  estate,  and  this  purpose  is  empha- 
sized by  the  circumstance  that  notice  of  the  application  is 
required  by  the  final  clause  of  the  amendment  to  be  given 
only  to  the  beneficiaries  of  the  trust.  It  is  claimed  that  the 
case  of  In  re  Morris  (63  Hun,  619),  which  was  affirmed  in  this 
court  without  opinion  (133  N.  Y.  693),  is  adverse  to  the  con- 
struction here  given  to  the  section  as  amended.  The  principal 
question  argued  in  that  case  seems  to  have  been  whether  cer- 
tain assessments  for  local  improvements  were  to  be  borne  by 
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the  trust  estate  alone  or  should  be  apportioned  between  the 
trust  estate  and  the  estate  in  remainder.  The  opinion  in  the 
General  Term  did  not  refer  to  the  question  here  considered. 
If  that  case  should  seem  in  any  aspect  to  conflict  with  the 
construction  we  now  place  upon  the  statute  we  think  it  Ought 
not  to  be  followed.  It  would  be  most  dangerous  to  establish  a 
construction  of  the  statute  of  1886,  which  would  make  it  pos- 
sible to  deprive  infants  of  their  inheritance  by  hurried  and 
informal  proceedings,  such  as  were  taken  in  this  case,  and  that 
too  on  the  application  of  a  party  hostile  in  interest,  and  who  by 
the  general  rule  of  law  was  bound  to  pay  the  ordinary  taxes 
and  improvements  upon  the  property. 

This  decision  does  not  leave  the  court  without  power  upon 
the  application  by  or  in  behalf  of  infants  whose  property 
is  in  danger  of  being  lost  by  the  failure  of  duty  of  a  life 
tenant  to  pay  taxes  or  make  improvements,  or  for  other 
reason,  to  intervene  for  their  protection.  The  provisions 
of  the  Code  (Sec.  2348  et  seq.)  for  the  sale  or  mortgage  of 
the  real  estate  of  infants  are  ample  for  such  contingencies. 
They  are  in  the  main  transcripts  from  the  Revised  Statutes. 
But  proceedings  under  these  sections  are  hedged  about  by 
safeguards,  preventing  inconsiderate  action  by  courts,  and  by 
requiring  security,  protect  infants  against  the  dishonesty  of 
those  who  undertake  to  represent  them.  The  court  has  on 
repeated  occasions  declared  proceedings  instituted  under 
these  provisions  to  be  void,  when  not  taken  in  conformity  to 
the  statute.  {Ellwood  v.  Northrup,  106  N.  Y.  172 ;  hi  re 
Valentine,  72  id.  184 ;  Battsll  v.  Torrey,  65  id.  294.)  There 
is  no  pretense  that  this  is  a  proceeding  under  the  general  stat- 
ute for  the  sale  or  mortgage  of  the  real  estate  of  infants.  It 
conformed  to  none  of  its  requirements.  Tlie  consent  of  tho 
guardian  dd  litem  of  the  infant  defendants  to  the  granting  of 
the  order  does  not  conclude  them.  {EUwood  v.  Northrup, 
supj^a,)  The  court  had  no  jurisdiction  to  grant  the  order,  and 
it  is  open  in  this  proceeding  to  collateral  attack  for  want  of 
jurisdiction.  {Rialey  v.  Phenix  Bank,  83  N.  Y.  318 ;  Wil- 
Uam^an  v.   Berry,  supra.)     The  plaintiffs  may  as  a  conse- 
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quence  of  our  decision  lose  their  money.  But  they  were 
chargeable  with  notice  of  the  statements  in  the  petition  and  of 
the  legal  interests  of  the  children  in  the  land.  {Pitcher  v. 
Carter,  4  Sand.  Ch.  1,  20.)  The  infants  on  tlie  other  hand 
have  had  no  benefit  from  the  money  advanced  to  their  father, 
and  they  should  not  lose  their  inheritance  unless  it  has  become 
bound  in  accordance  with  law. 

The  judgment  below  should  be  reversed  and  a  new  trial 
granted. 

All  concur  (Finch,  J.,  in  result),  except  Gray,  J.,  not  vot- 
ing, and  Haioht,  J.,  not  sitting. 

Judgment  reversed. 


Baptist  M.  Corner  et  al.,  Bespondents,  v.  Alexandbb 
Mackey,  Appellant. 

1.  Partnership  —  Original  Firm  and  Successor — Relations  with 
Third  Partt  as  to  Profits  and  Losses.  When  a  firm,  which  has 
rendered  annual  accounts  to  a  person  entitled  by  contract  to  share  in 
the  profits  and  losses  of  the  business,  in  which  accounts  the  balance 
was  carried  forward  from  year  to  year,  renders  a  final  account  at 
the  end  of  a  certain  year,  which  is  accepted  without  objection,  and  then 
dissolves  and  is  succeeded  by  a  new  firm  materially  changed  in  member- 
ship, with  which  the  same  contract  is  maintained  as  to  the  relations  of  the 
parties  in  conducting  the  business,  and  which  continues  the  rendition  of 
the  annual  accounts,  carrying  forward  the  balance  shown  by  the  final 
account  of  the  old  firm,  the  person  to  whom  such  accounts  are  rendered 
cannot,  by  thereafter  re-opening  the  accounts  between  himself  and  the  old 
firm,  obtain  credit  on  the  account  with  the  new  firm  for  errors  and  over- 
cliarges  in  the  old  account,  unless  there  exists  some  contract  or  substitu- 
tion whereby  the  new  firm  has  obligated  itself  to  such  claimant  to  assume 
and  pay  whatever  liability  the  old  firm  was  under  to  him. 

2.  Novation  op  Debts.  The  principle  of  novation  of  debts  has  no 
application  to  such  a  case,  when  the  new  firm  has  not  assumed  the  liabil- 
ity of  the  old  firm  to  the  claimant  beyond,  at  most,  the  indebtedness 
entered  on  the  books,  and  the  claimant  has  not  discharged  the  original 
debtor  and  accepted  the  new  firm  as  his  debtor  for  such  excess. 

Beported  below,  73  Hun,  286. 

(Argued  October  17,  1895;  decided  November  26,  1805.) 
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Appeal  from  judgpient  of  the  General  Term  of  the 
Snpreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  November  17,  1893,  which  affirmed  a  judg- 
ment in  favor  of  plaintiffs  entered  upon  the  report  of  a  referee, 

This  action  was  brought  upon  an  alleged  account  stated. 
The  answer,  while  admitting  the  co-partnership  of  plaintiffs 
as  alleged,  denied  that  any  account  had  been  stated  between 
the  parties,  but  admitted  that  an  account  had  been  rendered 
by  the  plaintiffs  upon  the  day  upon  which  it  was  alleged  the 
account  had  been  stated,  showing  the  balance  claimed,  and 
ailing  that  defendant  had  not  then  the  means  of  ascertaining 
whether  the  same  was  correct  or  not ;  and  he  denied  that  he 
ever  assented  to  the  correctness  thereof.  The  answer  further 
sets  up  various  defenses  and  counterclaims  by  which, the 
defendant  claimed  to  surcharge  the  said  account  stated  for 
errors  in  respect  to  interest,  and  demanded  an  accounting, 
claiming  a  large  balance  to  be  due.  To  the  counterclaim  a 
reply  was  duly  interposed. 

The  issues  thus  raised  having  been  referred  to  a  referee  to 
hear  and  determine  after  the  trial,  the  referee  reported  in 
favop  of  the  plahitiffs  for  an  amount  much  below  that  which 
was  claimed  in  the  complaint ;  and  from  the  judgment  there- 
upon entered,  this  appeal  is  taken  by  the  defendant. 

The  referee  finds  that  on  the  6th  of  November,  1868,  an 
agreement  was  entered  into  between  the  firm  of  Dowley, 
Comers  ife  Co.  on  the  one  part,  and  the  defendant  Alexander 
Hackey  and  one  Muller  on  the  other  part,  providing  for  a 
business  adventure,  in  which  both  parties  should  be  interested, 
Dowley,  Corners  &  Co.  to  furnish  the  refinery  therein  men- 
tioned, and  capital  sufficient  for  working  the  same,  and  the 
defendant  and  Muller  to  furnish  the  patents  and  entire  time 
and  services  ;  all  outlay  of  money  connected  with  the  property 
and  the  working  thereof  to  bo  borne  by  the  business,  except 
in  the  case  of  additions  in  the  shape  of  entirely  new  improve- 
ments ;  the  interest  on  a  mortgage  of  $20,000  then  on  the 
premises  to  be  borne  by  the  business,  and  no  rent  or  commis- 
sions upon  purchases  or  sales  to  be  charged  unless  actually 
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paid  out ;  and  profits  and  losses  to  be  divided  or  borne  at  the 
end  of  each  year  in  the  proportion  of  two-thirds  to  or  by 
Dowley,  Comers  &  Co.,  and  one-third  to  or  by  the  defendant 
and  Muller.  The  agreement  was  to  continue  in  force  for 
three  years  from  its  date,  at  the  end  of  which  time  Dowley, 
Comers  &  Co.  were  to  have  the  privilege  of  extending  it  to 
the  expiration  of  the  patents,  or  for  a  shorter  period  by 
increasing  the  interest  of  defendant  and  Muller  to  four-tenths 
of  the  profits. 

At  the  time  of  the  execution  of  this  contract,  the  refinery 
was  being  carried  on  under  a  previous  arrangement  between 
the  same  parties.  It  was  continued  for  the  period  of  three 
years,  ending  the  sixth  day  of  November,  eighteen  hundred 
and  seventy-one.  It  was  further  continued  thereafter  with  no 
definite  extension  or  new  contract.  But  in  fact,  from  and 
after  the  first  day  of  Ja-riuary,  eighteen  hundred  and  seventy- 
two,  the  share  of  the  defendant  in  profits  and  losses  was 
increased  from  one-sixth  to  one-fifth. 

In. 1875  the  firm  of  Dowley,  Comers  &  Co.  was  dissolved, 
and  a  new  firm  known  as  Corner  Brothers  &  Co.,  consisting 
of  the  plaintiffs  in  this  action,  was  thereupon  organized,  and 
succeeded  to  the  general  assets,  business  and  liabilities  of 
Dowley,  Corners  &  Co.  Tlie  members  of  the  old  firm  who 
were  not  members  of  the  new  firm  retired  and  were  settled 
with  on  the  footing  of  the  books  and  accounts  as  they  then 
existed.  Up  to  tlie  time  of  such  succession  in  1875,  Dowley, 
Corners  &  Co.,  and  from  the  time  of  their  succession  Corner 
Bros.  &  Co.,  had  rendered  two  statements  to  the  defendant  on 
or  about  the  first  day  of  January  in  each  year.  The  one  was 
a  summary  of  the  refinery  business  for  the  previous  year  and 
exhibited  the  balance  of  profit  and  loss  and  the  share  therein 
of  each  of  the  parties.  The  other  was  a  detailed  personal 
account  of  tlie  def enaant  with  the  firm  for  the  same  previous 
year  and  included  his  share  of  the  profit  and  loss  from  the 
refinery  account  and  exhibited  the  balance  to  his  credit  or 
debit  on  such  first  day  of  January. 

These  personal  accounts  were  continuous,  carrying  forward 
the  balance  from  each  year  to  the  succeeding  year.     Both  sets 
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were  regularly  received  and  retained  by  the  defendant  with- 
out objection. 

After  the  said  succession  of  plaintiffs  the  refinery  business 
was  continued  by  the  former  in  conjunction  with  the  defend- 
ant, and  for  a  part  of  the  time  with  Muller  upon  the  same 
footing  and  without  any  new  definite  arrangement  between 
them  and  the  defendant  or  Muller  until  on  or  about  the  15th 
day  of  October,  eighteen  hundred  and  eighty,  when  it  was 
finally  discontinued  in  accordance  with  notice  to  that  effect 
given  by  Corner  Brothers  &  Co.  to  the  defendant.  No  objec- 
tion to  the  discontinuance  was  then  made  by  the  defendant 
who,  on  the  contrary,  had  expressed  his  opinion  of  the  inad- 
visability  of  proceeding  without  substantial  alterations  and 
improvements  of  machinery. 

In  making  up  the  several  refinery  accounts  interest  was 
reckoned  not  only  upon  the  mortgage,  but  also  upon  what 
were  known  as  the  working  and  improvement  accounts, 
and  was  charged  or  credited  to  the  business  and  became 
an  element  of  profit  or  loss  stated  for  the  apportionment 
between  the  parties  interested  in  the  business  at  the  end  of 
each  year.  !No  part  of  the  interest  upon  the  working  or 
improvement  accounts  was  paid  or  received  by  either  Dow- 
ley,  Corners  &  Co.  or  their  successors,  the  plaintiffs,  the 
same  being  computed  in  their  favor  or  against  them,  as  the 
ca^  might  be. 

The  principal  of  the  mortgage  of  $20,000  mentioned  was 
paid  off  in  installments.  No  part  of  such  principal  was  ever 
charged  to  the  business  or  in  anywise  paid  by  the  defendant ; 
nor  does  it  appear  that  intere^t  was  ever  fully  realized  by  the 
plaintiffs  upon  this  principal. 

There  was  no  effort  on  the  part  of  the  plaintiffs  or  their 
predecessors  to  mislead  the  defendant  respecting  the  character 
or  method  of  the  accounts  nor  to  withhold  from  him  access  to 
books  or  other  means  of  information  in  regard  thereto.  lie 
had  mislaid  his  duplicate  of  the  original  contract,  but  did  not 
seek  to  otherwise  inform  or  remind  himself  of  his  rights  there- 
73 
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under.  At  the  same  time  he  was  not  an  expert  accountant, 
and  his  main  reliance  was  upon  the  accuracy  of  the  plaintiffs 
and  their  predecessors. 

In  the  foregoing  statement  of  the  findings  of  fact  of  the 
referee,  it  lias  not  been  considered  necessary  to  refer  to  fig- 
ures, because  tlie  question  involved  upon  this  appeal  does  not 
relate  to  amounts  but  to  the  principles  upon  which  the  referee 
has  based  his  conclusions  of  law. 

As  conclusions  of  law  the  referee  found  (1)  Under  the  con- 
tract interest  was  not  chargeable  to  the  business  on  the  work- 
ing account  nor  on  the  improvement  account,  although  in  this 
last  particular  there  may  be  room  for  doubt  inasmuch  as  the 
contract  failed  to  make  it  the  duty  of  either  of  the  parties  to 
supply  improvements  not  chargeable  to  expense  account.  But 
interest  was  at  all  times  chargeable  to  the  business  upon  the 
twenty  thousand  dollars  represented  by  the  mortgage,  and 
without  regard  to  payments  of  principal  thereof  by  Dowley, 
Cornel's  &  Co.,  or  by  the  plaintiffs. 

(2)  That  the  discontinuance  of  the  business  by  the  plaintiffs 
in  the  year  eighteen  hundred  and  eighty  was  without  fault  on 
their  part  such  as  to  subject  them  to  liability  to  the  defendant 
for  either  penalty  or  damages.  Moreover,  the  action  of  the 
defendant  preliminary  to  and  concuri'ent  with  the  discontinu- 
ance left  him  no  right  of  subsequent  complaint. 

(3)  That  in  view  of  the  receipt  by  the  defendant  of  the 
series  of  accounts  rendered  to  him  by  Dowley,  Corners  &  Co., 
and  the  same  absence  of  objection  by  him  thereto  and  of  the 
dissolution  of  the  firm  and  the  succession  to  the  same  by  the 
plaintiffs'  firm  of  Corner  Brotliers  &  Co.,  with  material 
changes  in  membership  and  proportionate  rights,  and  without 
notice  that  the  accounts  were  in  anywise  unacceptable  to  the 
defendant,  it  would  be  inequitable  to  permit  the  defendant  to 
now  impeach  these  accounts  for  the  purpose  of  charging  the 
plaintiffs  with  a  balance  to  defendant's  credit  at  the  time  of 
the  succession  larger  or  other  than  the  balance  then  appear- 
ing in  his  favor  by  the  accounts  so  theretofore  rendered  to 
him. 
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And  further,  that  the  sums  charged  by  the  plaintiffs  upon 
the  working  and  improvement  account  were  erroneously 
charged,  and  that  notwithstanding  the  great  delay  of  the 
defendant  in  objecting  thereto,  nevertheless  correction  of  the 
eiTors  can  now  properly  be  made  for  the  period  since  the  Ist 
of  January,  1875,  that  being  the  date  when  the  plaintiffs  suc- 
ceeded to  the  firm  of  Dowley,  Comers  &  Co. 

Eseh  Cowen  for  appellant.  The  General  Term  erred  in 
holding  that  the  defendant  was  liable  for  the  full  amount  of 
interest  on  the  $20,000  mortgage,  after  the  same  had  been 
partly  or  wholly  paid  and  extinguished  by  Dowley,  Comers 
&  Co.,  and  by  the  plaintiffs,  their  successors.  (Sanford  v. 
McLean,  3  Paige,  117;  Booth  v.  J/.  c&  2L  Bank,  74  K  Y. 
22S ;  Ilarbeoh  v.  Yanderhilt,  20  X.  Y.  395 ;  Charnpney  v. 
€oojpe^  32  N.  Y.  550,  551.)  The  referee  and  General  Term 
erred  in  holding  that  the  defendant  could  not  be  allowed  the 
sums  charged  against  him  for  interest  on  capital  prior  to  1875, 
when  the  firm  was  changed  from  Dowley,  Corners  &  Co.  to 
Corner  Brothers  &  Co.     {Lochicoodx,  Thome,  18  N.  Y.  285.) 

TT.  M,  Rosebault  for  respondents.  Even  if  the  plaintiffs 
had  expressly  agreed  to  assume  all  obligations  of  the  old  firm, 
including  this  particular  claim  asserted  by  the  defendant,  the 
latter  would  not  be  entitled  to  hold  plaintiffs  upon  the  con- 
tract. {Serviss  v.  Mc Doniiell,  107  X.  Y.  260 ;  Wheaton  v. 
Rke,  97  N.  Y.  296 ;  Benton  y. ''Winner,  69  Him,  494.)  The 
principle  of  partnership  novation  referred  to  by  appellant's 
counsel  does  not  apply  to  this  case.  {Shaw  v.  McGregory^ 
105  Mass.  96 ;  Silverman  v.  Chase,  90  111.  37 ;  Caswell  v. 
Fellows,  110  Mass.  52 ;  Parsons  on  Cont.  [7th  ed.]  220,  221.) 
The  fact  that  some  members  of  the  new  firm  had  also  been 
members  of  the  old  firm  would  not  make  the  new  firm  liable 
to  a  counterclaim,  based  upon  a  liability  of  the  old  firm. 
{Benton  v.  Whmer,  69  Hun,  494;  Sj)oJ^ord  v.  Eowan,  124 
3^.  Y.  108  ;  McCvMough  v.  Vihhard,  ollllun,  227  ;  Code  Civ. 
Pro.  §§  494,  495,  498,  499.)  The  plaintiffs  w^ere  entitled  to 
charge  interest  upon  the  mortgage,  notwithstanding  the  fact 
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that  it  had  been  paid  off.  {C.  N.  Bank  v.  Nat,  Bank^  50  JS". 
Y.  575 ;  Bob  1718071  v.  Zeavitt,  7  N.  H.  99 ;  Starr  v.  JSlliSj  6 
Johns.  Ch.  393 ;  Gardner  v.  A^tor^  3  Jolins.  Ch.  53  ;  Forbes 
V.  Moffatt,  18  Ves.  384-394:;  Marshall  v.  Wood,  5  Vt.  250; 
Lockwood  V.  Sturdevant^  6  Conn.  374;  James  v.  Johnson,  6 
Johns.  Ch.  417  ;  Freeman  v.  Paw/,  3  Gi-eenl.  (Me.)  260 ; 
Thomj>son  v.  Chandler^  7  Greenl.  (Me.)  377;  Bussell  v. 
Austi7i^  1  Paige,  192 ;  Parker  v.  Parker,  4  Pick.  505  ;  Pratt 
V.  Law,  9  Cranch,  456  ;  Swain  v.  Perine,  6  Johns.  Ch.  482 ; 
Sheldon  on  Subrogation,  §  13 ;  Booth  y,  F  <&  M.  iT.  Ba7ik^ 
74  N.  Y.  228.)  The  defendant  should  be  equitably  estopped 
from  questioning  any  of  the  interest  charges.  {Morgan  v.  7?. 
B,  Co,,  96  U.  S.  716  ;  Z.  3L  Bank  v.  Morgan,  117  U.  S.  96  ; 
Kirk  V.  Hamilton,  102  U.  S.  68 ;  Bigelow  on  Estoppel,  566, 
note  1 ;  We7idell  v.  Va?i  Benssela^r,  1  Johns.  Ch.  344 ;  C,  iV. 
Bank  v.  JPf^at,  Bank  of  Commonwealth,  50  N.  Y.  583 ;  M,  db 
T,  Ba7ik  V.  Hazard,  30  jST.  Y.  229 ;  BUir  v.  ^yait,  69  N.  Y. 
116;  6^.  ^ani  v.  S,  ^aw^-,  17  Mass.  33;  >Si^^-^«  v.  Barker^ 
6  Johns.  Ch.  168 ;  Dana  v.  iV^a^.  Bank,  132  Mass.  136.) 

•  Andrews,  Ch.  J.  The  evidence  is  not  in  the  record,  and 
the  only  questions  which  can  be  considered  arise  upon  excep- 
tions to  the  conclusions  of  law  of  the  referee,  following  his 
findings  of  fact.  The  plaintiffs  on  the  one  hand  are  not  enti- 
tled to  any  presumption  in  support  of  the  judgment,  that 
facts  were  shown  other  tlmn  those  stated  in  the  referee's 
report,  and  on  the  other  hand  the  defendant  must  accept  any 
inference  fairly  deducible  from  the  facts  found  which  tend  to 
support  the  conclusions  of  law,  and  cannot  question  such  inferen- 
ces although  not  indisputable,  and  although  the  facts  found  were 
capable  of  diverse  interpretations.  {Rochester  Lantern  Co,  v. 
Stiles  <&  Parker  Press  Co,,  135  N.Y.  209.)  The  principal  ques- 
tion relates  to  the  claim  on  the  part  of  the  defendant  that  in 
making  up  the  account  between  himself  and  the  firm  of  Comer 
Brothers  &  Co.  (the  plaintiff^),  he  was  entitled  to  be  credited 
with  the  amount  of  the  interest  on  capital  used  in  the  busi- 
ness, erroneously  charged  in  the  accounts  of  the  former  firm 
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of  Dowley,  Corners  &  Co.,  to  the  extent  that  said  charges 
diminished  the  -profits  to  which  he  was  entitled  in  the  busi- 
ness of  that  firm.  The  referee  found  that  the  firm  of  Dow- 
ley,  Comers  &  Co.  was  dissolved  in  1875.  The  plaintiffs 
organized  the  new  firm  of  Corner  Brothers  &  Co.,  three  of 
the  partners  in  the  old  firm  retiring,  and  the  three  remaining 
partners  uniting  with  two  others  of  the  plaintiffs,  not  members 
of  the  old  firm,  in  organizing  the  new  one.  Unless  the  new 
firm,  by  an  agreement  between  itself  and  the  defendant  upon 
sufficient  consideration,  assumed  whatever  liability  the  firm  of 
Dowley,  Comers  &  Co.  might  be  under  to  the  defendant  at 
the  date  of  its  dissolution,  it  is  plain  that  the  new  firm  could 
not  be  compelled,  in  making  up  its  accounts  with  the  defend- 
ant in  respect  to  the  business  of  the  new  firm,  to  credit  him, 
&t  most,  anything  more  than  $2,866.09,  the  sum  appearing  to 
his  credit  on  the  books  of  the  former  firm.  The  account 
between  the  plaintiffs  and  the  defendant  was  adjusted  by  the 
referee  on  the  theory  that  the  defendant  was  entitled  to  a 
credit  for  that  amount,  and  the  plaintiffs  are  not  in  a  position 
to  question  the  correctness  of  the  decision  as  to  this  item,  even 
if  a  doubt  might  be  raised  in  respect  to  it.  After  the  organ- 
ization of  the  new  firm  in  1875  the  refinery  business  was  con- 
tinued, as  the  referee  finds,  by  the  new  firm  and  the  defend- 
ant and  MuUer,  upon  the  same  footing,  though  without  any 
new  definite  arrangement,  as  theretofore  between  them  and 
the  old  firm. 

There  were  losses  in  place  of  profits  in  the  business  of  the 
new  firm,  and,  under  the  agreement  of  November,  1868,  under 
which  the  parties  acted,  the  defendant  was  bound  to  bear  one- 
fifth  of  such  losses.  He  now  in  effect  seeks,  by  re-opening 
the  accounts  between  himself  and  the  old  firm,  to  obtain  credit 
on  the  account  with  the  new  firm  for  the  errors  and  over- 
charges in  the  old  account.  He  cannot  be  permitted  to  do 
this  unless  by  force  of  some  contract,  or  substitution,  whereby 
the  new  firm  obligated  itself  to  the  defendant  to  assume  and 
pay  whatever  liability  the  old  firm  was  under  to  him.  No 
such  obligation  or  substitution  is  shown  by  the  facts  found. 
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The  accounts  rendered  by  the  old  firm  on  the  first  day  of 
January  of  each  year  up  to  January  1, 1875  (immediately  pre- 
ceding the  dissolution),  although  retained  without  objection, 
could  be  impeached  by  him  for  fraud  or  mistake.  {Lockwood 
V.  Thornej  18  N,  Y.  285.)  When  the  new  firm  was  organized 
he  then  had,  and  still  has,  unless  he  has  released  the  old  firm, 
or  the  statute  has  barred  him,  a  right  of  action  against  the  old 
firm  for  any  profits  not  accounted  for  up  to  its  dissolution. 
The  new  firm  entered  into  no  obligation  to  the  defendant, 
express  or  implied,  to  assume  such  liability.  It  entered  into 
no  such  obligation  with  the  old  firm.  The  finding  is  that  the 
new  firm  succeeded  to  the  "  general  assets,  business  and  liabili- 
ties of  Dowley,  Comers  &  Co.,"  and  that  the  members  of  the 
old  firm,  who  went  out  of  the  business,  "  were  settled  with  on 
the  footing  of  the  books  and  accounts  as  they  then  existed," 
The  fair  inference  from  these  findings  is  that  the  new  firm 
assumed  the  liabilities  of  Dowley,  Corners  &  Co.,  appearing 
on  the  books  and  accounts  of  that  firm  and  settled  with  the 
retiring  partners,  on  the  basis  that  the  liabilities  were  such  as 
were  shown  thereby.  Even  if  by  the  agreement  with  the  old 
firm  the  new  firm  assumed  its  liabilities  without  limitation,  the 
agreement  would  not  inure  to  the  benefit  of  the  defendant,  or 
give  him  a  right  of  action  thereon.  (  WJieat  v.  Rice^  97  N. 
Y.  296 ;  Serviss  v.  McDonnell,  107  id.  260.)  As  between  the 
two  firms  it  is  plain  that  the  old  firm  could  not,  under  the 
arrangement  with  the  new  firm,  have  maintained  an  action 
against  the  latter  to  recover  a  sum  which  they  might  have 
been  obliged  to  pay  the  defendant,  or  had  paid  him,  on  a  cor- 
rection of  the  accounts. 

The  principle  of  novation  of  debts  has  no  application.  The 
new  firm  had  not  taken  upon  itself  the  liability  of  the  old  firm 
to  the  defendant  beyond,  at  most,  the  indebtedness  entered  on 
the  books,  nor  had  the  defendant,  upon  the  facts  found,,  dis- 
charged tlie  original  debtor  and  accepted  the  new  firm  as  his 
debtor  for  such  excess.  {Shaw  v.  McGregory^  105  Mass. 
96 ;  Caswell  v.  Fellows^  110  id.  52.)  The  conclusion  of  the 
General  Term,  that  the  account  between  the  new  firm  and  the 
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defendant  did  not  draw  into  it  any  liability  of  the  old  firm  to* 
the  defendant  beyond  the  sum  appearing  on  the  final  account 
rendered  by  that  firm  January  1,  1875,  is  supported  by  the 
facts  found.  We  do  not  rest  our  affirmance  on  this  point  on 
the  doctrine  of  equitable  estoppel.  We  should  have  some  dif- 
ficulty in  placing  our  affirmance  on  this  ground.  But  on  the 
gTuund  that  there  was  no  contract  liability,  and  that  the  find- 
ing that  the  new  partners  continued  business  on  the  same 
footing  as  the  original  partners  to  the  contract,  can  only  mean 
that  the  terms  of  the  original  contract  were  to  govern  the  rela- 
tions of  the  parties  thereafter  in  conducting  tlie  new  business, 
the  decision  should  be  upheld.  We  agree  with  the  General 
Term  in  its  disposition  of  the  question  of  the  charge  to  the 
business  of  the  new  firm  of  a  sum  equal  to  the  interest  on  the 
mortgage  of  $20,000.  The  reasons  are  fully  stated  in  the  opin- 
ion of  the  General  Terra,  and  it  is  unnecessary  to  repeat  them. 

We  think  the  judgment  is  right,  and  it  should,  therefore, 
be  affirmed. 

All  concur. 

Judgment  affirmed. 


Prank  E.  Parshley,  Appellant,  v.  The  Third  Methodist 
Episcopal  Church  in  the  City  of  Brooklyn,  Respondent. 

1.  Religious  Corporation  —  Unauthorized  Employment — Ratifi- 
cation. In  an  action  brought  against  an  incorporated  Methodist  Episcopal 
church  to  recover  for  services  alleged  to  have  been  rendered  and  expenses 
incurred  in  prosecuting  its  pastor  before  the  church  tribunal  and  obtain- 
ing his  suspension  from  the  ministry,  it  appeared  that  defendant's  board 
of  trustees,  acting  officially,  never  employed  the  plaintiff  or  authorized  his 
expenditures.  Held,  upon  a  review  of  the  evidence,  that  the  facts  failed  to 
establish  an  alleged  ratification  of  the  unauthorized  employment,  and 
hence  plaintiff  could  not  recover. 

2.  Religious  Corporation  —  Power  op  Trustees.  Qiuxre,  whether 
the  trustees  of  an  incorporated  Methodist  Episcopal  church,  having  charge 
of  its  temporalities  and  representing  it  in  its  corporate  capacity,  have  a 
^gal  right  to  contract  a  debt  for  the  purpose  of  prosecuting  before  a 
church  tribunal  a  minister  charged  with  immorality. 

Reported  below,  4  Misc.  Rep.  302. 

(Argued  October  17,  1895;  decided  November  26, 1895.) 
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Appeal  from  order  of  the  General  Term  of  the  City  Court 
of  Brooklyn,  made  June  26, 1893,  which  reversed  a  judgment 
in  favor  of  plaintiff  entered  upon  the  report  of  a  referee  and 
granted  a  new  trial. 

This  action  was  brought  to  recover  the  value  of  services 
alleged  to  have  been  rendered  to  defendant  by  plaintiff,  and 
also  the  amount  of  expenditures  incurred  by  him  in  prose- 
cuting the  pastor  of  the  defendant  church  upon  charges  of 
immorality,  and  securing  his  suspension  from  the  performance 
of  his  ministerial  duties. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Isaac  II.  Maynard  for  appellant.    The  services  and  expendi- 
tures of  the  plaintiff  for  which  this  action  is  brought  were 
rendered  and  incurred  for  the  benefit  of  the  defendant,  and  it 
was  competent  for  the  board  of  trustees  of  the  defendant  to 
bind  the  corporation   to   make   compensation  therefor.     (20 
Ency.  of  Law,  773,  775,  776 ;  Tyler  on  Am.  Ecc.  Law,  54, 
§  100 ;  Morawetz  on  Corp.  §  4  ;  Laws  of  1875,  chap.  79,  §  4  ; 
Laws  of  1876,  chap.  176,  §  1 ;  liobertsoii  v.  BuUionSy  11  X. 
Y.  243 ;  In  re  S.   G,  M.  E.   Church,  21  Wkly.  Dig.  81 ;  F, 
M,  K  Churchy.  Filklns,  3  T.  &  C.  279  ;  InreS.  A.  Churchy  . 
14  Abb.  Pr.  424 ;  Camineyer  v.  Lutheran  Churchy  2  Sandf . 
Ch.  208 ;  People's  Bank  v.  St.  Anthony's  Church,  109  X. 
Y.  521 ;  Be  Ruyter  v.  St   Peter's    Church,  3  N.  Y.   242 ; 
Petty  v.  Hooker,  21  N.  Y.  267 ;  People  v.  Fulton,  UN.  Y..  - 
94 ;  People  ex  rel.  v.  CanUy,  42  Ilun,  98  ;  Bristor  v.  Burr^ 
120  K  Y.  432;  Ishmn  v.  Fvllagher,  14  Abb.  [N.  C]  363;  . 
Lawyer  v.  Cipperly,  7  Paige,  286 ;  Q.  11.  Church  v.  Busche^ 
5  Sandf.  m^ ;  B,  Church  v.  Witherell,  3  Paige,  296.)     The 
services  and  expenditures  were  rendered  and  incurred  by  the 
plaintiff  under  an  employment  by  at  least  four  members  of  the 
board  of  trustees,  including  the  acting  president,  assembled 
and  assuming  to  act  as  a  board,  and  this  employment  was  sub- 
sequently ratified  and  adopted  by  a  full  board  of  trustees,  and 
whatever  irregularity  or  defect  there  might  have  been  in  his 
original  employment,  it  was  thus  rendered  valid  ah  initio  and 
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binding  upon  tlie  defendant.  {leister  v.  La  Bue,  15  Barb.  323  ; 
Angell  &  Ames  on  Corp.  chap.  8,  §  58 ;  Danforth  v.  8,  T, 
Co.,  12  Johns.  227;  Iloyt  v.  Thojnpaon,  19  K  Y.  207; 
Beattie  v.  2?.,  Z.  cfe  W.  H.  B,  Co.,  19  Wkly.  Dig.  334; 
PrindU  v.  W.  Z.  Ins.  Co.,  73  Hun,  448 ;  1  Waterman  on 
Corp.  352,  §  109  ;  1  Waterman  on  Corp.  358,  359 ;  Seott  v. 
M.,  etc.,  B.  B.  Co.,  86  X.  Y.  200  ;  Castle  v.  Looinis,  78  N. 
Y.  131 ;  Beach  on  Priv.  Corp.  §§  193,  195,  196  ;  Morawetz 
on  Corp.  §§  80,  1618 ;  Oakes  v.  C.  W.  Co.,  143  N.  Y.  430 ; 
Offden  V.  Alexaixder,  140  N.  Y.  356.)  This  court  cannot 
review  the  facts.  {Ciidahy  v.  Bhinehart,  133  N.  Y.  248 ; 
Smith  V.  Pettie,  70  N.  Y.  73  ;  Kaiie  v.  Cortesy,  100  N.  Y. 
132 ;  Waite  v.  A.  Ins.  Co.,  13  Hun,  371 ;  Powell  v.  Powell, 
71  X.  Y.  71 ;  Hart  v.  H.  B.  Co.,  80  N.  Y.  622 ;  Scott  v.  M. 
Church,  50  Mich.  528 ;  Morawetz  on  Corp.  [2d  ed.]  §§  627, 
629.) 

George  G.  Beynolds  for  respondent.  The  defendant 
never  ratified  or  approved  the  plaintiff's  claim.  {Landers  v. 
Jf.  E.  Church,  114  N.  Y.  626.)  The  clahn  made  by  the 
plaintiff  is  of  such  a  nature  that  even  the  board  of  trustees  of 
the  defendant  would  have  no  right  to  pay  or  do  any  act  that 
would  bind  the  defendant  or  make  it  liable  for  such  claim. 
(Laws  of  1875,  chap.  79 ;  Peoph  ex  rel.  v.  Conley,  42  Hun, 
98 ;  Bristor  v.  Burr,  120  N.  Y.  432  ;  Bowden  v.  McLeod, 
1  Edw.  Ch.  568.) 

Finch,  J.  It  is  not  at  all  certain  that  the  trustees  of  the 
church,  having  charge  of  its  temporalities  and  representing  it 
in  its  corporate  character,  have  a  legal  right  to  contract  a  debt 
for  the  purpose  of  prosecuting  before  a  church  tribunal  a 
preacher  charged  with  immorality.  But,  waiving  any  consid- 
eration of  that  question,  and  assuming  for  the  sake  of  the  argu- 
ment that  such  power  exists,  it  still  seems  to  me  quite  certain' 
that  the  General  Term  were  right  in  holding  that  the  corpo- 
rate body  never  became  bound  or  liable  for  the  debt. 
74 
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There  is  no  room  for  dispute  about  the  fact  that  the  trus- 
tees acting  officially  never  employed  the  plaintiff  or  authorized 
his  expenditure.  A  minority  of  the  board,  acting  only  as 
individuals  and  promising  merely  individual  and  vohmtarj 
aid,  alone  set  the  j)laintiff  in  motion.  The  trial  court  so  found 
and  planted  its  award  of  judgment  wholly  upon  the  ground 
of  ratification,  and  it  is  upon  that  question  that  the  courts 
below  differed  and  to  which  our  attention  is  required. 

Two  main  and  principal  facts  are  relied  on  by  the  appel- 
lant, both  of  which  have  some  pecuUar  features.  There  came 
a  time  when  the  plaintiff  was  pressing  for  his  pay,  and  the 
church  corporation  was  about  to  sell  its  property  to  the  bridge 
company.  Counsel  was,  of  course,  employed  to  conduct  the 
negotiations  and.  manage  the  proper  transfer  of  title.  That 
counsel  was  Judge  Groo,  who  promised  to  act  without  com- 
pensation or,  at  least,  without  charge  for  his  time  and  services. 
Nevertheless,  the  trustees  passed  a  resolution  to  pay  him,  first 
five  thousand,  and  later  six  thousand  dollars,  for  his  services 
and  expenses  as  counsel.  That  was  the  corporate  action  on 
its  face,  and  there  was  no  other.  But  behind  it  stood  tlie 
motive  for  it  and  the  explanation  of  it.  Between  tlie  trus- 
tees, acting  individually  and  not  in  their  corporate  character, 
and  their  counsel  there  was  an  understanding  that  the  money 
voted  to  Groo  should  be  by  him  applied  to  the  discharge  of 
plaintiffs'  claim,  and  thirty-five  hundred  dollars  of  it  was  in 
fact  so  applied.  Obviously,  there  was  here  an  attempt  to  do 
indirectly  what  it  was  supposed  could  not  be  done  directly, 
and  the  indirect  action  was  not  at  all  and  not  intended  to  be 
of  a  corporate  character.  [That  was  carefully  avoided  and 
meant  to  be  avoided,  and  as  tlie  result  of  what  was  done  the 
plaintiff  acquired,  not  a  legal  right  against  the  corporation, 
but  a  moral  right  against  Judge  Groo,  founded  on  the  latter'^s 
good  faitli.  The  caucus  action  of  the  individual  trustees  was 
clearly  personal  and  non-official.  {Landers  v.  Frank  St. 
Methodist  Churchy  114  N.  Y.  626.)  As  such  it  did  not  and 
was  not  intended  to  bind  the  church.  It  recognized,  not  a 
legal  obligation  of  the  church  corporation,  but  a  moral  duty 
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of  its  members  wliich  they  sought  to  perform  through  the 
agency  and  operation  of  an  entirely  different  legal  obligation. 
The  very  form  and  manner  of  the  transaction  assumed  that 
the  plaintiff  had  no  legal  claim  against  the  corporation  :  that 
it  had  no  right  to  pay  him,  and  that  it  was  only  by  an  artifice, 
and  through  the  liberality  of  Judge  Groo,  that  the  moral  duty 
of  reimbursing  the  plaintiff  could  be  performed.  The  trus- 
tees had  sought  to  obtain  funds  for  him  through  voluntary 
subscriptions.  They  had  recognized  that  no  corporate  moneys 
were  available  for  that  purpose,  and  failing  to  secure  a  volun- 
tary contribution  resorted  to  the  questionable  measure  of  pay- 
ing the  corporate  funds  to  Judge  Groo  as  a  counsel  fee, 
leaving  him,  out  of  what  had  become  his  own  money,  to  do 
justice  to  the  moral  claim  of  the  plaintiff.  Whatever  else 
may  be  said  about  the  transaction  it  is  very  certain  that  it  did 
not  amount  to  a  ratification  of  the  acts  of  individuals  and  a 
corporate  assumption  of  their  obligations. 

But  a  further  step  was  taken.  The  plaintiff  continued  to 
press  for  reimbursement  out  of  the  corporate  treasury,  evi- 
dently insisting  that  he  had  a  legal  claim  against  the  church, 
and  in  1892  the  board  of  trustees  passed  two  resolutions.  One 
of  them  appointed  a  committee  to  examine  the  claim  and 
agree  upon  the  sum,  if  any,  to  be  paid,  but  providing 
that  the  committee  should  "  confer  with  and  act  under  tlie 
advice  of  "  the  attorney  of  the  board.  The  second  resolution 
authorized  the  president  and  treasurer  of  the  board  to  pay 
plaintiff  the  sum,  if  any,  found  due  by  such  committee. 
These  resolutions  admitted  nothing,  acknowledged  nothing. 
They  left  the  question  of  the  corporate  liability  open  to  the 
decision  of  the  committee,  acting  under  the  advice  of  counsel. 
There  was  a  legal  question  to  be  determined  arising  upon  and 
out  of  the  facts,  the  answer  to  which  would  settle  the  doubt 
about  liability  and  indicate  what  was  the  corporate  duty.  To 
meet  that  emergency  the  committee  were  authorized  to  act 
only  after  a  conference  with  and  under  the  advice  of  the  coun- 
sel of  the  board.  This  was  a  vital  and  essential  condition  of 
the  committee's  authority,  without  obedience  to  which  they 
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had  no  power  to  act  at  all.  They  disregarded  that  condition, 
completely  ignored  the  counsel,  neither  sought  nor  'took  his 
advice,  and  made  a  report  in  favor  of  allowing  plaintiflF's 
claim.  The  board,  however,  refused  to  accept  the  report,  as 
not  made  in  accordance  with  the  condition  imposed.  Here, 
again,  I  am  unable  to  see  proof  of  a  ratification.  The  act  of 
the  committee  never  became  the  act  of  the  board.  There 
was  no  original  authority  conferred  upon  them  to  act  inde- 
pendently of  the  advice  of  counsel,  and  their  unauthorized 
action  was  rejected  and  not  confirmed  by  the  board.  It  is 
suggested  that  the  resolutions  admit  the  liability  but  question 
only  the  amount.  I  cannot  so  read  them.  They  call  for  aa 
investigation,  guided  by  counsel,  as  to  whether  any  sum  is  due 
at  all,  and  do  not  admit  an  obligation  for  some  amount. 

There  were  some  minor  facts  pressed  upon  our  attention  as 
involving  a  ratification.  One  of  them  was  the  resolution  of 
the  ofiicial  board  in  1888.  That  board  consisted  of  the  trus- 
tees, the  stewards,  the  class  leaders,  the  Sunday  school  teach- 
ers, and  the  local  preachers.  It  had  its  place  and  its  duties  in 
the  Methodist  order  and  discipline,  but  did  not  not  represent 
and  could  not  legally  bind  the  corporation.  What  it  did  was  to 
say  that  the  plaintiff  acted  "in  the  interest  of  the  church,"  and 
to  recommend  a  voluntary  contribution  to  defray  the  expenses. 
The  word  "  church "  was  here  used  in  its  broad  and  moral 
sense,  as  covering  the  Methodist  church  generally  in  its  relig- 
ious character  and  aggregation,  and  not  as  meaning  the  par- 
ticular corporation.  It  is  "^A^"  church,  and  "the  M.  E. 
church,"  and  not  the  specific  corporate  defendant ;  and  the 
recommendation  is  to  contribute  to  the  expenses,  and  not  *to 
the  defendant  to  enable  it  to  pay. 

Our  attention  is  drawn  also  to  the  resolution  for  the  removal 
of  Milieu  from  the  parsonage,  which  recites  his  suspension 
from  the  ministry  upon  the  charges  presented  against  liim, 
and  the  argument  is  that  the  defendant  took  the  benefit  of 
plaintiff's  services,  and  so  must  pay  for  them.  Very  little 
need  be  said  about  that.  The  rule  only  applies  where  the 
party  is  free  to  take  them  or  not.     Here  the  defendant  did 
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not  take  them  at  all,  and  simply  sought  to  remove  a  tenant 
holding  over  without  right. 

The  order  of  the  General  Term  should  be  aflBrmed  and 
judgment  absolute  be  rendered  for  the  defendant,  with  costs. 

All  concur,  except  Peokham  and  Gray,  JJ.,  dissenting. 

Ordered  accordingly. 


Joseph    C.   Wilson,  Appellant,   v,  Mabqabet  A.   Marion 
et  al.,  Kespondents. 

1.  Assignment  for  Benefit  of  OREDrroRS  —  Purchase  of  Real 
Estate  from  Assignee.  A  general  assignee  for  the  benefit  of  creditors 
is  competent  to  deal  with  the  assets  of  the  estate,  under  an  assignment 
fraudulent  and  void  upon  its  face;  and  a  transfer  of  real  estate,  made  by 
him  at  a  public  sale  to  a  purchaser  for  a  valuable  consideration,  will  be 
upheld  unless  it  shall  appear  that  such  purchaser  had  previous  notice  of 
the  fraud  of  the  assignor. 

8.  Purchaser  for  a  Valuable  Consideration  Without  Notice. 
One  who  purchases  real  estate  from  an  assignee  for  the  benefit  of  credit- 
ors, under  an  assignment  fraudulent  and  void  upon  its  face,  is  ''  a  purchaser 
for  a  valuable  consideration  '*  within  the  meaning  of  2  Revised  Statutes, 
187,  section  5,  when  it  appears  that  at  the  time  of  the  purchase  and  of 
the  payment  of  the  purchase  money  by  him,  he  had  no  actual  knowl- 
edge of  any  fact  relating  to  any  fraud  in  the  assignment,  or  of  any  fraudu- 
lent intent  on  the  part  of  the  assignor;  that  he  did  not  obtain  actual  knowl- 
edge of  any  such  fact  or  intent  until  after  he  had  received  the  deed  from 
the  assignee;  that  he  paid  a  fair  price  for  the  property,  and  that  he  had 
not  read  or  examined  the  assignment. 

3.  Constructive  Notice.  Nor  does  the  fact  that  the  purchase  was 
made  at  a  general  assignee's  sale,  charge  such  purchaser  with  constructive 
notice  of  the  fraudulent  intent  of  the  assignor,  within  the  meaning  of 
the  statute  above  cited. 

Mem.  of  decision  below.  72  Hun,  639. 

(Argued  October  23,  1895  ;  decided  November  26,  1895. 

Appeal  from  so  much  of  a  judgment  of  the  General  Term 
of  the  Supreme  Court  in  the  fifth  judicial  department,  entered 
upon  an  order  made  October  3,  1893,  as  affirmed  a  judgment 
in  favor  of  defendant  Fahy,  dismissing  the  complaint  upon 
the  merits  as  to  him,  entered  upon  the  report  of  a  referee. 
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The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion.. 

P.  M.  French  for  appellant.  The  trust  contained  in  the 
assignment  is  void  on  its  face  as  to  creditors,  and  it  necessarily 
follows  that  the  trustee  had  no  right  to  sell  and  the  purchaser 
Fahy  received  no  title  as  against  the  plaintiff,  who  is  a 
creditor.  (1  R.  S.  727,  §§  49,  55,  60,  65 ;  McPheraon  v. 
BoUim,  107  N.  Y.  322 ;  Kirach  v.  Tozier,  143  N.  Y.  396  ; 
Fellows  V.  Longyer^  91  N.  Y.  326-330 ;  Budd  v.  Mmroe^ 
18  Hun,  317 ;  Bamum  v.  Hempstead^  7  Paige,  568 ;  Board- 
man  V.  Haliday^  10  Paige,  223 ;  Hydop  v.  Clarke^W  Johns. 
458  ;  ^Vakeman  v.  Crrover^  4  Paige,  22 ;  11  Wend.  225  ; 
Goodrich  v.  Downs^  6  Hill,  441 ;  Curtiaa  v.  Leavitt^  15  X. 
Y.  96;  Booss  v.  Marion^  129  N.  Y.  541.)  The  conclusion 
of  law  that  tlie  defendant  Fahy  purchased  the  lands  described 
in  the  complaint  in  good  faith  and  for  a  valuable  consideration 
and  has  good  title  thereto  as  against  the  plaintiff  is  erroneous. 
(2  R.  S.  137,  §  1 ;  4  R.  S.  [Sth  ed.]  2592 ;  Booas  v.  Marion,  129 
X.  Y.  541 ;  Ihdberi  v.  Davies,  2  Keyes,  97 ;  Stearns  v. 
Gage,  79  K  Y.  102;  Parlcer  v.  Conner,  93  N.  Y.  118; 
Bush  v.  Roherts,  111  N.  Y.  278  ;  Farley  v.  Carpenter,  27 
Hun,  359;  Gerard's  Titles  to  Real  Estate  [3d  ed.],  657; 
Head  V.  Gannon,  50  N.  Y.  345 ;  Johnson  v.  Thwedtt,  IS 
Ala.  741 ;  Ward  v.  Trotter,  3  B.  Monr.  4,  5  ;  Palmer  v.  Giles^ 
5  Jones  Eq.  78 ;  Johnston  v.  Harvey,  2  P.  &  W.  92 ;  Zerbe 
v.  Miller,  16  Penn.  St.  498 ;  Arper  v.  Baze,  9  Minn.  98  ; 
I).  J/.  Co.  V.  Laird,  17  S.  W.  Rep.  188;  13  Eliz.  chap.  5  ; 
Twynes''  Case,  3  Coke,  80  ;  1  Smith  L.  C.  1 ;  Cardogan  v. 
Kennett,  2  Cowp.  434;  Haviilton  v.  Russell,  1  Cranch,  316  ; 
Mti.'l<er  V.  Wilson,  1  Gall.  419  ;  1  Black.  Com.  88 ;  Bank  of 
U.  S,  V.  Lee,  13  Pet.  118 ;  75  Ala.  386 ;  76  Ala.  120 ;  78  Ala. 
176  ;  Wiljwyte  v.  Udell,  9  South.  Rep.  550 ;  ZeigUr  v:  Carter^ 
10  South.  Rep.  260  ;  Smith  v.  Collins,  10  South.  Rep.  334  ; 
Ark.  Dig.  §§  3374,  3375 ;  31  Ark.  251 ;  Singer  v.  Jacobs,  11 
Fed.  Rep.  559 ;  Dyer  v.  Taylor,  7  S.  W.  Rep.  258  ;  A.  G. 
Commission  Co,  v.  Pearson,  55    Ark.  759 ;    Tompkins  v. 
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Sprout,  55  Cal.  31-37;  Benton  v.  Jones^  8  Conn.  189; 
Knower  v.  C.  C.  Co.y  57  Conn.  202 ;  Partello  v.  Harris,  26 
Conn.  480 ;  Shxiuer  v.  Alterton,  151  U.  S.  608 ;  Livingston 
V.  Wright,  88  Ga.  33 ;  Hanchett  v.  Kimhark,  118  111.  121 ; 
Boie%  V.  Henney,  32  111.  130 ;  li.  i6  li.  Co.  v.  Smith,  43  111. 
App.  400  ;  Kellogg  v.  A  hern,  48  Iowa,  300  ;  Dunn  v.  TFt^Z/",  47 
X.  W.  Eep.  887 ;  Meihergen  v.  /S'wji^A,  25  Pac.  Rep.  881 ; 
Walker  v.  Collins,  50  Fed.  Rep.  738-743;  Galloler  v. 
Martin,  33  '  Kans.  255 ;  TFff/<3  v.  Baiile,  46  Kans.  597 ; 
TfW  v._  Elliott,  7  S.  W.  Rep.  624 ;  G^/^cw^r  v.  Orover,  3 
Md.  Ch.  35;  Biddinger  v.  THZa^icZ,  10  Atl.  Rep.  203; 
Ahraim  v.  Sheehan,  40  Md.  447 ;  Foster  v.  ^aZ/,  12  Pick.  99 ; 
Green  v.  Tanner,  8  Mete.  411 ;  Sleeper  v.  Chapman,  121 
Mass.  408 ;  Carroll  v.  Hayward,  124  Mass.  120 ;  Morris  v. 
Aklridge,  130  Mass.  578 ;  Mansfield  v.  i?y^r,  131  Mass.  200 ; 
Hough  V.  Dickinson,  58  Mich.  94 ;  ^ZZ^7i  v.  Stingel,  54  N. 
W.  Rep.  800  ;  Pierson  v.  >SA{f^r,  52TiIo.  App.  273 ;  KitcJien 
V.  ^.  7?.  «>.,  69  Mo.  265 ;  Z^ay^^;^5  v.  La  Force,  71  Mo.  356 ; 
Boan  V.  Wi7in,  4  S.  W.  Rep.  736 ;  Bolbnan  v.  Lucas,  36  N. 
W.  Rep.  473  ;  TempUy,  Smith,  13  Neb.  513  ;  Banks  v.  (?.  j?. 
ir.  Ci>.,  46  N.  W.  Rep.  251 ;  Everett  v.  Reed,  3  N.  H.  55; 
Robinson  v.  i7c>Z^,  39  N.  H.  557;  Seavy  v.  Dearborn,  19  N. 
H.  360 ;  Atwood  v.  Irnpson,  20  N.  J.  Eq.  150 ;  Moore  v. 
Williamson,  15  Atl.  R^p.  587 ;  Tatum  v.  Green,  21  N.  J. 
Eq.  364 ;  Holladay  Case,  27  Fed.  Rep.  830 ;  Aultman  v. 
i7i?«^y,  34  S.  C.  559 ;  Dodd  v.  G^a27i^*,  82  Tex.  429 ;  Blum 
V.  Sijnpso7i,  ^^  Tex.  86 :  Traylor  v.  Townsend,  61  Tex.  146 ; 
Freiberg  v.  Freiberg,  74  Tex.  126 ;  TfWZ^  v.  McMahon,  18 
Pac.  Rep.  74;  Hopkins  v.  Langton,  30  Wis.  379;  Avery  v. 
./bA<z;?,  27  Wis.  246 ;  iJa/'^Ze?^  v.  6^yj«(?;i,  17  Fed.  Rep.  293 ; 
Uooser  v.  Hunt,  65  Wis.  72  ;  Rindskopf  v.  Myers,  87  Wis. 
80 ;  Baker  v.  Bliss,  39  IST.  Y.  70-73  ;  Williamso7i  v.  Brown, 
15  X.  Y.  362 ;  Stearns  v.  6^ay^,  79  N.  Y.  102 ;  Wait  on 
Fraud.  Conv.  491-505 ;  Bush  v.  i?oJ(?/'^^,  Ill  N.  Y.  288 ; 
Jacobs  V.  Morrison,  136  N.  Y.  105  ;  Dung  v.  Parker,  52  N. 
Y.  494 ;  Baltzen  v.  NicoUy,  53  N.  Y.  467.)  The  plaintiflE 
is  a  party  aggrieved  by  the  fraudulent  assignment  in  question, 


592  Wilson  v.  Marion.  [Nov., 

Opinion  of  the  Court,  per  Bartlett,  J.  [Vol.  147. 


and,  therefore,  can  maintain  this  action.  The  referee  so 
found  ahhongh  he  linds  that  he  has  no  cause  of  action  against 
the  defendant  Fahy.  {li.  W.  Co.  v.  Fielding,  101  N.  Y. 
504 ;  Crook  v.  Hindskoj?/,  105  N.  Y.  488.) 

Edward  F,  Wellington  for  respondents.  The  plaintiff 
insists  that  this  assignment  was  void  upon  its  face.  Therefore, 
that  Kinney  took  no  title  and  could  convey  none  to  Fahy. 
This  is  untenable.  {Crook  v.  Rindskopf,  106  N.  Y.  482  ; 
Turner  v.  Jaycox,  40  N.  Y.  475;  R.  W.  Co,  v.  Fielding^ 
101  N.  Y.  510 ;  Dimand  v.  Hazard,  32  N.  Y.  65 ;  2  R.  S. 
chap.  7,  tit.  3,  §  1 ;  iV^.  i?.  cfe  i?.  Bank  v.  HubbeU,  117  N.  Y. 
397 ;  Knower  v.  C  N,  Bank,  124  N.  Y.  552 ;  Murphy  v. 
Briggs,  89  N.  Y.  446.)  Fahy  purchased  for  a  valuable  con- 
sideration, and  his  title  can  only  be  impeached  by  proof  that 
he  had  actual  notice  of  the  fraud  rendering  void  the  title  of 
his  grantor.  Actual  notice  means  actual  knowledge.  (2  K. 
S.  chap.  7,  tit.  3,  §  5 ;  Siarin  v.  KeUy,  88  N.  Y.  421 ;  ZoelUr 
V.  RiUy,  100  N.  Y.  108 ;  Steams  v.  Gage,  79  K  Y.  102 ; 
Park&rw  Connor,  93  N.  Y.  125 ;  Bush  v.  Roberta,  111  N.  Y. 
282 ;  Dudley  v.  Danfm^th,  61  N.  Y.  623;  Farley  v.  Carpentry 
27  Hun,  360 ;  Jacobs  v.  Morriso7i,  136  N.  Y.  105 ;  Dorr  v. 
Beck,  76  Hun,  540 ;  Mannmg  v.  Beck,  129  N.  Y.  1 ;  Mur- 
phy V.  Briggs,  89  N.  Y.  446,  553.)  If  Fahy  had  purchased 
with  full  knowledge  of  the  objectionable  clause  in  the  assign- 
ment and  of  the  fact  that  there  were  personal  debts  of  tlie 
assignors,  and  had  understood  the  legal  eflFect  of  such  a  situa- 
tion, his  title  would  still  be  good.  {Arnes  v.  Blunt,  5  Paige, 
13  ,  N,B.i&  D.  Bank  v.  Ilubbell,  117  N.  Y.  397  ;  Knower 
v.  C  zY.  Bank,  124  N.  Y.  552.) 

Baktlett,  J.  The  plaintiff  in  this  action  seeks  to  set  aside 
as  fraudulent  the  general  assignment  made  by  the  defendants 
Marion  &  Co.  to  defendant  Kinney  for  the  benefit  of  their 
creditors,  together  with  certain  conveyances  of  real  estate 
made  by  the  assignee  to  the  defendant  Patrick  Fahy,  the  lat- 
ter having  bid  in  the  property  at  public  sale. 
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The  referee  has  found,  as  conclusions  of  law,  that  the 
assignment  is  fraudulent  and  void  on  its  face  as  against  the 
plaintiff ;  that  defendant  Fahy  purchased  the  land  described 
iu  the  complaint  in  good  faith,  and  for  a  valuable  considera- 
tion, and  has  good  title  thereto  as  against  the  plaintiff,  and  the 
complaint  as  to  him  should  be  dismissed. 

The  general  assignment  was  executed  January  Slst,  1887, 
and  was  declared  by  this  court,  at  the  January  term,  1892, 
fraudujent  and  void  upon  its  face  as  to  the  plaintiffs  then 
attacking  it  on  the  ground  that  it  devoted  a  part  of  the  part- 
nership property  to  the  payment  of  individual  debts.  (JBooss 
V.  Marion,  129  N.  Y.  536.) 

About  four  months  after  this  court  handed  down  its  decis- 
ion this  action  was  commenced. 

The  referee  finds  that  the  plaintiff  in  this  action  in  July, 
1889,  signed  a  request  to  the  assignee  to  appeal  from  the  judg- 
ment of  the  Supreme  Court  in  the  Booas  action,  with  knowl- 
edge of  the  facts  constituting  the  fraud  for  which  the  assign- 
ment was  set  aside,  but  held  it  did  not  constitute  an  estoppel 
or  election  of  remedies  so  as  to  preclude  him  from  maintain- 
ing this  action. 

As  the  assignee  has  not  appealed  and  the  defendant  Fahy 
is  responding  to  the  plaintiff's  appeal  we  do  not  deem  it 
necessary  to  pass  upon  this  question,  as  we  have  reached  the 
conclusion  that  so  much  of  the  judgment  below  as  the  plain- 
tiff has  appealed  from  must  be  aflSrmed. 

Tlie  plaintiff  urges  substantially  two  reasons  in  support  of 
his  contention,  that  the  conveyances  of  the  real  estate  made 
by  the  assignee  to  the  defendant  Fahy  were  fraudulent  and 
void  and  should  be  set  aside.  As  to  the  first  point,  plaintiff 
argues  that  the  general  assignment  being  void  on  its  face,  the 
trustees  had  no  right  to  sell  and  the  purchaser  Fahy  received 
no  title  as  against  the  plaintiff,  who  is  a  creditor. 

The  counsel  for  the  plaintiff  misapprehends  the  force  and 
meaning  of  the  fact  that  a  general  assignment  is  fraudulent  and 
void  on  its  face.  It  has  been  frequently  held  that,  as  between 
75 
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the  parties,  a  general  assignment,  fraudulent  as  to  creditors, 
is  valid,  and  is  only  voidable  at  the  suit  of  a  creditor  who 
seeks  to  have  it  declared  fraudulent  and  void  as  to  him. 
(Knower  v.  O,  JV.  Bank,  124  N.  T.  559,  560.) 

The  plaintiff  in  this  action  was  in  no  way  benefited  by  the 
final  judgment  in  the  B0088  action  save  as  it  made  his  attack 
upon  the  assignment,  if  he  concluded  to  make  it,  easy  and 
•effectual.  It  was  still  incumbent  upon  plaintiff,  if  he  wished 
to  obtain  a  lien  upon  the  assigned  property  in  the  hands  of  the 
:as8ignee,  to  recover  his  judgment  at  law,  secure  the  return  of 
the  execution  unsatisfied,  and  begin  his  action  in  equity  to  set 
aside  the  general  assignment. 

The  lien  thus  secured  would  be  enforced ^  when  final  judg- 
ment was  rendered  in  his  favor. 

The  present  action  is  precisely  such  a  one  as  we  have 
described,  and  wholly  inconsistent  with  plaintiff's  contention 
that  the  assignment  being  void  upon  its  face  no  title  vested  in 
the  assignee.  The  plaintiff  has  recovered  a  judgment  which 
declares  the  general  assignment  to  be  fraudulent  and  void  on 
its  face  as  to  him. 

A  general  assignee  is  competent  to  deal  with  the  assets 
of  the  estate  under  an  assignment  fraudulent  and  void 
upon  its  face ;  and  if  he  pays  money  to  bona  fide  creditors 
of  the  assignor  he  will  be  protected,  provided  he  does  it  in 
good  faith  and  before  any  other  creditor  has  obtained  a  lien 
upon  the  money.  {Nat  B.  dk  D.  Bank  v.  HubheUy  117 
N.  Y.  397.) 

This  is  for  the  reason  that  he  is  only  doing  what  the  assignor 
might  have  done  had  no  assignment  been  executed  ;  in  other 
words,  the  assignment  is  valid  as  between  the  parties. 

It,  therefore,  follows  in  the  case  at  bar  that  the  sale  of  the 
real  estate  to  defendant  Fahy  by  the  general  assignee  must 
stand  as  to  plaintiff  unless  he  can  show  that  Fahy  was  not  a 
purchaser  for  a  valuable  consideration  without  notice. 

As  to  his  second  point  plaintiff  insists  that  he  is  hindered, 
delayed  and  defrauded  by  the  general  assignment  witliin  the 
meaning  of   the  statute  concerning  fraudulent  conveyances 
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(2  R.  S.  137,  §  1),  and  that  defendant  Faby  is  a  purchaser  of 
the  real  estate  with  previous  notice  of  the  frandulent  intent 
of  the  assignor  and  of  the  fraud  rendering  void  the  title  of 
the  assignee.     (2  R.  S.  137,  §  5.) 

The  section  last  cited  reads  as  follows,  viz. : 

"  §  5.  The  provisions  of  this  chapter  shall  not  be  construed, 
iu  any  manner,  to  affect  or  impair  the  title  of  a  purchaser  for 
a  valuable  consideration,  unless  it  shall  appear  that  such  pur- 
chaser had  previous  notice  of  the  fraudulent  intent  of  his 
immediate  grantor,  or  of  the  fraud  rendering  void  the  title  of 
such  grantor." 

In  order  to  establish  that  defendant  Fahy  is  not  within  the 
protection  of  this  section  the  plaintiff  points  out  the  fact  that 
the  deed  from  the  assignee  to  Fahy  refers  to  the  general 
assignment,  and  by  its  terms  Fahy  assumed  and  agreed  to  pay 
^  part  of  the  purchase  price  an  individual  debt  of  the  defend- 
ant James  Marion,  to  wit,  a  bond  and  mortgage  given  by  him 
to  the  Rochester  Savings  Bank  in  1883  for  five  thousand 
dollars. 

The  plaintiff  argues  from  these  facts  that  as  the  assignment 
was  fraudulent  and  void  upon  its  face,  the  defendant  was  put 
upon  his  notice,  and  that  all  the  facts  to  advise  him  of  the 
fraud  were  Contained  in  the  assignment. 

The  undisputed  facts  and  the  findings  of  the  referee  show 
that  the  public  sale  of  the  real  estate  took  place  on  the  9th 
day  of  March,  1887,  and  that  later  in  the  day  after  Fahy  had 
made  his  purchase  and  paid  therefor,  but  before  be  received 
the  deed,  he  was  informed  that  the  Boose  action  had  been 
commenced  to  set  aside  the  assignment  on  the  ground  that 
it  was  fraudulent  and  void  as  to  the  plaintiffs  in  that  action. 

The  referee  finds  that  at  the  time  of  the  purchase  by  Fahy 
and  of  the  payment  of  the  purchase  money  by  him,  he  had  no 
actual  knowledge  of  any  fact  relating  to  any  fraud  in  the 
itssignment  or  of  any  fraudulent  intent  on  the  part  of  the 
assignors,  and  that  he  did  not  obtain  actual  knowledge  of  any 
such  fact  or  intent  until  after  he  received  the  deed  from  the 


596  Wilson  v,  Makion.  [Nov., 

Opinion  of  the  Court,  per  Bartlett,  J.  [Vol.  147. 

It  is  also  found  that  a  fair  price  was  paid  for  the  property. 

It  was  admitted  upon  the  trial  that  prior  to  the  sale  of  the 
real  estate  Fahy  had  not  read  or  examined  the  assignment  or 
schedules  of  Marion  &  Co. 

These  facts  and  findings  would  seem  to  place  the  defendant 
Fahy  within  the  protection  of  the  statute,  as  he  paid  a  valu- 
able consideration  and  had  no  actual  notice  of  the  fraudulent 
intent. 

To  meet  this  situation  the  plaintiff  insists  that  as  Fahy  pur- 
chased at  a  general  assignee's  sale  he  is  subject  to  the  rule  of 
constructive  notice  to  the  effect  that  if  the  purchaser  has  not 
actual  notice  of  the  fraudulent  intent  with  which  the  land  has 
been  conveyed  to  his  vendor,  yet,  if  the  circumstances  were 
such  as  would  have  put  a  prudent  man  upon  his  inquiry 
which,  if  prosecuted  diligently,  would  have  disclosed  the 
fraud,  he  cannot  be  deemed  a  bona  fide  purchaser  in  good 
faith. 

This  court  has  held  {Parker  v.  Conner j  93  N.  Y.  118),  in 
reference  to  a  sale  of  personal  property,  that  it  was  necessary 
to  show  actual  knowledge  or  belief,  or  at  least  actual  suspicion 
in  the  vendee  that  the  sale  was  being  made  with  intent,  on  the 
part  of  the  vendor,  to  defraud  his  creditors. 

Judge  Kapallo  said  (page  125):  "We  have  not  been 
referred  to  any  case  where  the  doctrine  of  constructive  notice 
has  been  applied  so  as  to  charge  a  purchaser  of  land,  who  has 
paid  a  valuable  consideration  and  was,  in  fact,  innocent  of  any 
guilty  knowledge,  with  notice  that  his  grantor  made  the  con- 
veyance with  intent  to  defraud  creditors  at  large,  having  no 
special  lien  or  equity." 

After  distinguishing  the  cases  of  Baker  v.  Bliss  (39  N.  T. 
70)  and  Heed  v.  Gannon  (50  N.  Y.  345)  Judge  Rapallo  lays 
down  the  rule  that  there  is  no  duty  of  active  vigilance  cast 
upon  the  purchaser  for  the  benefit  of  creditors  of  the  vendor 
which  should  require  him  to  suspect  and  investigate  the 
motives  of  the  vendor. 

In  construing  the  section  already  quoted  from  the  statute 
concerning  fraudulent  conveyances  (2  R.  S.  137,  §  5)  this  court 
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kid  down  a  rule  which  has  been  repeatedly  followed.  {Steams 
V.  Gage,  79  N.  T.  107.) 

Judge  Miller,  after  quoting  the  statute,  says:  "This 
plainly  means  that  actual  notice  shall  be  given  of  the  fraudu- 
lent intent  or  knowledge  of  circumstances  which  are  equivar 
lent  to  such  notice.  Circumstances  to  put  the  purchaser  on 
inquiry  where  full  value  has  been  paid  are  not  sufficient." 
Judge  MiLLEB  then  states  that  a  purchaser  for  a  valuable 
eonsideration,  without  previous  notice,  is  not  chargeable  with 
constructive  notice  of  the  fraudulent  intent  of  his  grantor. 

This  case  was  approved  and  followed  by  this  court  in  a 
very  recent  case.     {Jacobs  v.  Morrison,  136  N.  Y.  105.) 

We  think  the  defendant  Fahy  is  clearly  a  purchaser  of  the 
real  estate  in  question  for  a  valuable  consideration,  and  with/- 
out  notice  of  the  fraudulent  intent  of  the  assignors  in  making 
the  general  assignment. 

So  much  of  tlie  judgment  below  as  is  appealed  from  by  the 
plaintiff  should  be  affirmed,  with  costs. 

All  concur,  except  Haioht,  J.,  not  sitting. 

Judgment  affirmed. 


147  697l 
151  6g| 
I  147     597; 
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Appellant. 

1.  Manufactubing  Corporations  —  Leasehold.  A  leasehold  of  a 
building  required  by  a  manufacturing  corporation  for  a  manufactory  is 
"property"  necessary  for  the  business  of  the  corporation,  within  the 
meaning  of  chapter  333,  Laws  of  1853. 

2.  Stockholder's  Liability — Exemption.  The  exemption  from  per- 
sonal liability  under  section  10  of  the  Manufacturing  Act  of  1848  (Chap. 
40),  formerly  conferred  by  chapter  333,  Laws  of  1853,  upon  holders  of 
stock  issued  in  payment  for  "  manufactories  and  other  property  necessary 
for  the  business  of"  the  coi'poration,  held,  to  extend  to  the  lessor  of  a 
building  required  by  a  corporation  for  a  manufactory,  on  stock  issued  to 
him  prior  to  the  repeal  of  sjiid  acts  under  an  agreement,  made  on  his  con- 
senting to  an  assignment  of  a  lease  of  the  building  to  the  corporation,  to 
accept  stock  in  lieu  of  cash  for  the  rent  to  accrue  during  the  first  year 
thereafter. 
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3.  Repeal  op  Statute.  Held,  also,  that  the  right  of  exemption  accrued 
when  the  holder  of  the  stock  became  its  owner,  and,  therefore,  was  not 
affected  by  the  subsequent  repeal  of  chapter  40,  Laws  of  1848,  and  chap- 
ter 333,  Laws  of  1853,  by  the  Stock  Corporation  Law  of  1890  (Chap.  564)^ 
but  was  protected  by  the  saving  clause  (§  71)  of  that  law. 

Close  V.  Nbye  (4  Misc.  Rep.  616),  reversed. 

(Argued  October  14, 1895;  decided  October  22, 1895;  motion  for  reargu- 
ment  submitted  November  25,  1895;  denied  December  3,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supe- 
rior Court  of  the  city  of  Buffalo,  entered  upon  an  order  made 
July  14, 1893,  which  affirmed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  without  a  jury. 

The  nature  of  the  action  and  the  facts,  bo  far  as  material^ 
are  stated  in  the  opinion. 

D.  N,  McNaugKian  and  F,  M.  Inglehart  for  appellant. 
The  undisputed  facts  fail  to  show  a  cause  of  action  against 
the  defendant,  hence  the  complaint  should  have  been  disnaissed. 
(Laws  of  1853,  chap.  333;  Browne,  Smith,  13  Hun,  408; 
80  N.  Y.  650 ;  Knowlea  v.  Dufy,  40  Hun,  485 ;  Whitehall 
V.  JacohSy  75  Wis.  479 ;  D(yiiglas8  v.  IreUmd,  73  N.  Y.  100  ; 
Boynton  v.  Hatch^  47  N.  Y.  231 ;  Schenck  v.  Andrews^  5T 
N.  Y.  133.)  The  court  reached  the  conclusion  that  by  chap- 
ter 564  of  the  Laws  of  1890  the  exemption  of  1853  was 
repealed,  and  this  repeal  took  effect  May  1,  1891,  and  this  is 
true.  But,  although  repealed  in  terms,  this  repeal,  by  the 
saving  clauses  (§§  71,  72),  could  not  affect  any  rights  which  had 
already  accrued  to  the  defendant.  (Laws  of  1890,  chap.  564, 
p.  1079,  §§  70,  72,  73 ;  Schedule  of  Laws  Kepealed,  pp.  1080, 
1081 ;  PeopU  v.  O'Brien,  111  N.  Y.  53 ;  3  Abb.  Ct.  App. 
Dec.  554;  Bailey  v.  Hollister,  26  N.  Y.  116;  B,  Y,  <k  O. 
M.  B.  R.  Co,  v.  Van  Horn,  57  N.  Y.  477 ;  In  re  Miller, 
110  N.  Y.  216 ;  li.  T.  Co,  v.  Mayor,  etc.,  128  N.  Y.  510.) 
Had  there  been  no  saving  clause,  and  had  the  statute  been 
retroactive,  the  proposition  contended  for  on  this  appeal  is 
that  the  law  as  to  stockholders'  liability  could  be  changed,  and 
was  changed,  by  chapter  688  of  the  Laws  of  1892,  which  took 
effect  May  18,  1892,  and  amended  section  57  of  chapter  564 
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of  the  Laws  of  1890,  which  took  efEect  May  1,  1891,  and  was, 
in  substance,  the  same  as  the  Laws  of  1848,  with  respect  to 
the  liability  of  stockholders.  (Laws  of  1890,  chap.  564,  §  57 ; 
Laws  of  1892,  chap.  688,  §  54;  Howard  v.  Moot,  64  N.  Y. 
262;  Morse  v.  Goold,  11  N.  Y.  281 ;  Booth  v.  Campbell,  37 
Md.  522;  Ochiltree  v.  R.  Co.,  21  Wall.  249.) 

Simon  Fleischm/inn  for  respondent.  The  defendant's 
stock  was  never  exempt  from  liability  for  corporate  debts^ 
because  it  was  issued  to  him  in  payment  of  a  debt  due  him, 
and  not  for  the  purchase  of  mines,  manufactories  or  other 
property.  (Laws  of  1853,  chap.  333,  §  2 ;  Veeder  v.  Mudgetty 
95  K  Y.  295 ;  LewU  v.  Ryder,  13  Abb.  Pr.  1 ;  3  R.  S.  [8tli 
ed.]  1961 ;  Laws  of  1890,  chap.  564,  §  42.)  Whether  or  not 
the  stock  in  suit  was  issued  to  the  defendant  for  property  pur- 
chased by  the  company  is  entirely  immaterial  upon  the  question 
of  his  liability  for  the  debt  in  suit,  as  the  act  of  1853  relieving- 
the  holders  of  stock  issued  for  property  from  liability  for  cor- 
porate debts,  was  repealed  on  May  1,  1891,  and  the  indebted- 
ness upon  which  the  defendant  is  held  in  this  action  was  not 
incurred  until  January,  1892,  nearly  a  year  thereafter.  (Lawa 
of  1890,  chap.  564,  §§  42,  57,  70,  71,  72,  73 ;  3  R.  S.  [8th  ed.] 
1958,  ^19;  In  re  Zee  Bank,  21  N.  Y.  9 ;  Lazarus  v.  M.  E. 
R.  Co.,  145  K  Y.  581 ;  3  R.  S.  1957,  §  10 ;  3  R.  S.  1958, 
§  19 ;  Sherman  v.  Smith,  1  Black,  587 ;  Mayor  v.  R,  Co.j 
113  N.  Y.  311 ;  Union  Co.  v.  Hersee,  79  N.  Y.  454 ;  Bailey 
V.  HoUister,  26  N.  Y.  112 ;  McLaren  v.  Pennington,  1  Paige, 
102 ;  Hyatt  v.  McMahon,  25  Barb.  457 ;  E.  Bank  Case,  8 
Abb.  Pr.  199 ;  18  N.  Y.  199 ;  P.  Co.  v.  Griffin,  24  N".  Y.  150  ; 
In  re  Reciprocity  Bank,  22  N.  Y.  9 ;  State  v.  B.  &  S.  Co.y 
46  Alb.  L.  J.  504.)  The  amendments  of  the  Corporation  Law 
in  1892,  modifying  the  liability  of  stockholders,  cannot  aflfect 
the  defendant's  liability  in  this  suit,  as  the  new  law  did  not  go 
into  effect  until  after  the  indebtedness  in  suit  was  incurred, 
and  a  construction  relieving  stockholders  from  liability  on  an 
existing  contract  obligation  would  be  in  violation  of  the  Con- 
stitution of  the  United  States  and  of  the  Statutory  Construe- 
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tion  Law  of  this  state.  (Laws  of  1892,  chap.  688,  §  54; 
Laws  of  1890,  chap.  564,  §  57;  Laws  of  1892,  chap.  687, 
§  36;  e/;  Co.  V.  Walker,  76  N.  Y.  521;  Corning  v. 
McCullough,  1  K  Y.  47;  Story  v.  Furman,  25  N.  Y. 
214,  223 ;  Cona^it  v.  Van  Schaich,  24  Barb.  87 ;  WUes  v. 
Saydam,  64  N.  Y.  173 ;  Cochram^  v.  Weichers,  119  N.  Y. 
399 ;  Rogers  v.  Decker,  131  N.  Y.  490 ;  King  v.  Duncan^ 
38  Hun,  461,  464;  Pfotd  y.  Simpson,  50  How.  Pr.  341; 
Hawthoyme  v.  CaUf,  2  Wall.  [TJ.  S.]  10 ;  ConUin  v.  Fur- 
man,  57  Barb.  484 ;  Brmon  v.  Hitchcock,  36  Ohio  St.  667 ; 
Const.  TJ.  S.  art.  1,  §  10 ;  Town  v.  Becker,  123  N.  Y.  161 ; 
Ochiltree  v.  R,  R.  Co.,  21  Wall.  249 ;  PeopU  v.  O'Brien^ 
111  K  Y.  1,  49,  50,  51 ;  Mayor  v.  R,  R.  Co.,  113  K  Y. 
311, 317 ;  2  Morawetz  on  Priv.  Corp.  [2d  ed.]  §§  1101,  1102 ; 
State  Bank  v.  Andrews,  18  N.  Y.  Supp.  167;  Close  v.  Po^ 
fer,  2  Misc.  Rep.  1 ;  People  ex  rel.  v.  Common  Council,  140  N". 
Y.  300 ;  Foley  v.  Arcanum,  78  Hun,  222 ;  Laws  of  1892, 
chap.  667,  §§  31,  36.)  The  defendant's  stock,  even  if  issued 
for  property  purchased,  was  never  exempt  from  liability  for 
corporate  debts,  because  the  capital  stock  of  the  American 
Bit  Brace  Company  was  never  paid  up  in  full  and  no  certificate 
of  such  payment  was  ever  tiled.  (3  R.  S.  [8th  ed.]  1958,  §  14 ; 
3  R.  S.  [8th  ed.]  1957,  §§  10,  11 ;  3  R.  S.  [8th  ed.]  1961,  §  2 ; 
Boynton  v.  Andrews,  63  N.  Y.  93  ;  Boynton  v.  Hatch,  47 
N.  Y.  225,  228 ;  Douglass  v.  Ireland,  73  N.  Y.  100,  103 ; 
Schenck  v.  Andrews,  57  N.  Y.  133,  141 ;  White  Co.  v.  JoneSy 
86  Hun,  57,  61.) 

Haioht,  J.  The  American  Bit  Brace  Company  was  a  cor- 
poration organized  under  the  Manufacturing  Act  of  1848 
and  the  amendments  thereto,  and  commenced  business  on  or 
about  January  1, 1888.  Its  capital  stock  was  $50,000,  divided 
into  500  shares  of  $100  eacli.  $47,500  of  the  stock  was  paid 
in  cash.  The  remaining  $2,500  of  the  stock  was  not  paid  in, 
and  no  certificate  has  ever  been  filed  showing  full  payment  of 
the  capital  stock.  In  1892  the  corporation  became  indebted 
to  the  plaintiff  upon  promissory  notes  in  the  sum  of  $10,000, 
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npon  which  a  judgment  was  entered  in  the  Superior  Court  of 
Buffalo  and  an  execution  issued  thereon  against  the  property 
of  the  corporation,  which  has  been  returned  unsatisfied. 
The  defendant  was  the  owner  of  sixteen  shares  of  the  capital 
stock  of  the  corporation  which  was  issued  to  him  at  various 
times  between  the  first  day  of  March,  1888,  and  the  8th  day 
of  March,  1889.  This  action  was  brought  to  recover  of  the 
defendant  the  indebtedness  of  the  corporation  to  the  amount 
of  the  stock  held  by  him. 

The  Laws  of  1848,  chapter  40,  section  10,  provide  that, 
"  All  the  stockholders  of  every  company  incorporated  under 
this  act  shall  be  severally  individually  liable  to  the  creditors 
of  the  company  in  which  they  are  stockholders,  to  an  amount 
equal  to  the  amount  of  stock  held  by  them  respectively  for 
all  debts  and  contracts  made  by  such  company,  until  the  whole 
amount  of  capital  stock  fixed  and  limited  by  such  company 
shall  have  been  paid  in,  and  a  certificate  thereof  shall  have 
been  made  and  recorded,"  etc.  This  act  was  amended  by  the 
Laws  of  1853,  chapter  333,  by  providing  that,  "  The  trustees 
of  such  company  may  purchase  mines,  manufactories  and  other 
property  necessary  for  their  business,  and  issue  stock  to  the 
amount  of  tlie  value  thereof  in  payment  therefor ;  and  the 
stock  so  issued  shall  be  declared  and  taken  to  be  full  stock 
and  not  liable  to  any  further  calls ;  neither  shall  the  holders 
thereof  be  liable  for  any  further  payments  under  the  pro- 
visions of  the  tenth  section  of  the  said  act."  Under  this 
amendment  it  has  been  held  that  a  person,  to  whom  stock  has 
been  issued  for  a  manufactory,  or  other  property  purchased  by 
a  corporation,  is  not  liable  to  the  creditors  of  the  company 
because  of  a  failure  on  the  part  of  the  president  and  trustees 
to  file  the  certificate  required  by  section  10  above  referred  to ; 
that  as  to  such  stock  the  holders  thereof  are  exempt  from  the 
provisions  of  the  act.  {Brown  v.  Sinith,  13  Hun,  408 ; 
affirmed  in  this  court  upon  the  opinion  of  the  General  Term, 
80  N.  Y.  650.     See,  also,  RoicelL  v.  Lambert,  ^  Hun,  4.) 

The  defendant  claims  exemption  from  liability  under 
the  act  of  1853.  The  question  is  thus  presented  as  to 
76 
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whether  the  stock  issued  to  him  was  in  payment  for  a 
manufactory  or  other  property  necessary  for  the  busi*- 
ness  of  the  corporation.  He  requested  the  trial  court  to 
find  that  it  was,  but  this  was  declined,  and  an  exception 
was  taken.  The  evidence  bearing  upon  the  question  is  brief 
and  is  without  substantial  controversy.  The  defendant  had 
leased  to  one  White  the  premises  in  question  for  the  annual 
rental  of  $1,500.  The  corporation  required  these  premises 
for  its  manufactory.  Arrangements  were  thereupon  entered 
into  by  which  White  assigned  the  defendant's  lease  to  the  cor- 
poration, with  his  consent,  he  agreeing  to  accept,  during  the 
first  year,  the  capital  stock  of  the  company  for  rent  in  lieu  of 
cash:  This  arrangement  was  carried  out  and  the  defendant  ia 
this  manner  became  the  owner  of  the  sixteen  shares  of  stock 
referred  to.  The  leasehold  premises  were  necessary  for  the 
business  of  the  corporation.  It  was  a  manufactory,  and,  we 
think,  "  property,"  within  the  meaning  of  the  statute.  A 
lease  of  lands  is  a  chattel  real.  (1  K.  S.  722,  §  5  ;  Putnam, 
V.  Westcott,  19  John.  72 ;  Bigelow  v.  FiiiGh,  17  Barb.  394.) 

The  trial  court  appears  to  have  been  of  the  opinion  that, 
even  if  the  stock  was  issued  to  the  defendant  for  property 
purchased  by  the  company  necessary  for  its  use,  and  that  he 
was  exempt  from  liability  for  the  debts  of  the  company  under 
the  existing  statutes,  that  he  is  now  made  liable  under  the 
Stock  Corporation  Law  of  1890,  chapter  564.  In  this  view 
we  differ  from  the  learned  trial  judge.  In  the  law  of  1890 
the  exemption  clause  of  1853  is  omitted,  and  that  act,  together 
with  that  of  1848,  is  repealed.  But  there  was  a  saving  clause 
incorporated  in  the  act.  It  is  as  follows :  "  (Sec.  71.)  The 
repeal  of  a  law,  or  any  part  of  it,  specified  in  the  annexed 
schedule,  shall  not  affect  or  impair  any  act  done  or  right 
accruing,  accrued  or  acquired,  *  *  *  under  or  by  virtue 
of  any  law  so  repealed,  but  the  same  may  be  asserted,  enforced, 
prosecuted  or  inflicted  as  fully  and  to  the  same  extent,  as  if 
such  law  had  not  been  repealed."  Section  24  of  chapter  563 
of  the  Laws  of  1890,  known  as  the  General  Corporation  Law, 
has  recently  received  the  attention  of  this  court  in  the  case  oi 


1895.]  National  Bank  v.  Dilungham.  603 

N.  Y.  Rep.]  Statement  of  case. 

Cameron  v.  The  New  York  and  Mount  Vernon  Water  Co. 
(133  N.  Y.  336).  It  was  then  held  that  proceedmgs  that  had  been 
theretofore  taken  to  consolidate  several  companies  under  chapter 
960  of  the  Laws  of  1867,  as  amended,  etc.,  were  not  affected 
hy  the  repeal  of  the  acts  under  which  the  proceedings  were 
instituted;  that  the  agreement  to  consolidate  represented  a 
right  accruing,  or  in  process  of  enforcement,  and  was  pro- 
tected by  the  saving  clause,  which  is  identical  in  language  with 
that  provided  for  in  section  71  of  the  Stock  Corporation  Law. 
This  case  sustains  the  appellant's  contention.  He  became  the 
owner  of  the  stock  under  circumstances  which  then  relieved 
him  from  personal  liability  for  the  debts  of  the  company. 
He  was  exempt  from  the  provisions  of  section  ten  of  the  act 
of  1848.  This  was  a  right  which  he  had  acquired  and  which 
had  accrued,  and  he  consequently  is  saved  from  the  operation 
of  the  Stock  Corporation  Law  of  1890. 

In  1892  the  Stock  Corporation  Law  was  further  amended, 
but  under  the  view  taken  by  us  with  reference  to  the  saving 
clause  in  the  act  of  1890,  it  becomes  unnecessary  to  consider 
the  effect  of  the  last  amendment. 

The  judgment  should  be  reversed  and  a  new  trial  granted^ 
with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


The  National  Bank  of  Auburn,  Respondent,  v.  Edwin  K. 
Dillingham,  Impleaded,  etc..  Appellant. 

Stock  Corporations  —  Pkrsoi^al  Liability  of  Directors.  The 
personal  liability  imposed  by  the  provisions  of  section  24  of  the  Stock 
Corporation  Law  (Chap.  564,  Laws  of  1890,  as  amended  by  chap.  688, 
Laws  of  1892),  to  the  effect  that  the  directors  of  a  stock  corporation  creat- 
ing or  consenting  to  the  creation  of  any  debt  of  the  corporation,  unsecured 
by  mortgage,  in  excess  of  its  paid-up  capital  stock,  "sliall  be  personally 
liable  therefor  to  the  creditors  of  the  corporation,"  is  secondary  and  can 
be  resorted  to  only  after  the  usual  remedies  against  the  corporation  itself 
have  been  exhausted,  and  can  then  be  enforced  only  by  a  suit  in  equity 
where  all  the  creditors  and  the  corporation  itself  are  parties  or  repre- 
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seDted,  where  an  accounting  can  be  had,  all  the  facts  ascertained  and  the 
equities  adjusted. 
Nat.  Bank  of  Atidurn  v.  Dillin>gham  (86  Hun,  100),  reversed, 

(Argued  November  25,  1895;  decided  December  10,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supremo 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  March  26,  1895,  which  affirmed  an  interlocutory  judg- 
ment entered  upon  a  decision  of  the  court  at  Special  Term 
overruhng  a  demurrer  to  the  complaint. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

NeUon  S,  Spencer  for  appellant.  The  action  cannot  be 
maintained  because  of  the  absence,  as  parties,  of  the  other 
creditors  of  the-  corporation.  The  corporation  itself  is  also 
a  necessary  party  to  the  action.  {Coming  v.  McCullough^  1 
N.  Y.  47;  Rogers  v.  Decker^  131  K  Y.  490;  Oadsdefi  v. 
Woodward,  103  N.  Y.  242;  Wiles  v.  Suydam,  64  N.  Y. 
173 ;  M.  Bank  v.  Bliss,  35  IST.  Y.  412 ;  Morawetz  on  Corp. 
[2d  ed.]  §  908 ;  People  ex  rel  v.  Coleman,  133  N.  Y.  279  ; 
Huntington  \.  Attrill,  146  tT.  S.  657;  Homor  v.  Henning^ 
93  U.  S.  228;  Stone  v.  Chisolm,  113  U.  S.  302;  Andersons. 
Speers,  21  Hun,  568 ;  Buchanan  v.  B.  L  Co,,  3  Bradw.  191 ; 
3L  Bank  v.  Stevenson,  10  Gray,  232 ;  McComb  v.  KeUogg^ 
1  N.  Y.  Supp.  206 ;  S,  Bank  v.  Andrews,  2  Misc.  Rep.  394 ; 
Patterson  v,  Eohvnson,  36  Hun,  622;  37  Hun,  341,  343; 
Lovelace  v.  Doran,  15  N.  Y.  Supp.  278 ;  McClave  v. 
Thompson,  36  Hun,  365  ;  Motley  v.  Pratt,  13  Misc.  Rep. 
758 ;  Camn  v.  Gleason,  105  N.  Y.  256 ;  Chase  v.  Lord,  77 
N.  Y.  1.)  The  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  complaint  does  not  state  a 
cause  of  action  for  an  accounting.  The  judgment  demanded 
is  not  an  equitable  judgment.  (  F.  J!f.  <fj  C  Z.  Co,  v.  Oettinger^ 
88  Hun,  83;  Edson  v.  Girvan,  29  Hun,  422;  Sioart  v. 
Boughton,  35  Hun,  281 ;  O'Brien  v.  Fitzgerald,  143  N.  Y. 
377.)     There  is  no  allegation  that  the  plaintiff  has  exhausted 
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its  remedy  against  the  corporation.  {M,  Bank  v.  Bliss^  35 
K  Y.  412 ;  Lovelace  v.  i>.  i&  W.  Co.,  15  K  Y.  Supp.  279 ; 
People  ex  rel.  v.  Coleman,  133  N.  Y.  279  ;  Hirschfeld  v.  Bopp, 
145  N.  Y.  84 ;  .8.  Bank  v.  Andrews,  2  Misc.  Rep.  394 ; 
Hardinan  v.  Sage,  124  N.  Y.  25  ;  Woolverton  v.  Taylor,  132 
111.  197 ;  Morawetz  on  Priv.  Corp.  §  883 ;  3  Thompson  on 
Corp.  §  4327 ;  Gadsden  v.  Woodward,  103  N.  Y.  242 ;  Rogers 
V.  Becker,  131  N.  Y.  490 ;  Handy  v.  Draper,  89  N.  Y.  334 ; 
Cr.  G.  Co.  V.  Vary,  79  Hun,  103 ;  Hunting  v.  Blun^  143  N. 
Y.  511 ;  Maso7i  v.  iV^.  Y,  S.  M.  Co.,  27  Hun,  307.)  There  is 
no  allegation  of  any  fact  showing  that  by  the  creation  of  the 
debt  in  question  the  total  unsecured  indebtedness  of  the  com- 
pany exceeded  the  amount  of  the  capital  stock.  {Aiistin  v. 
Goodrich,  49  N.  Y.  266 ;  Hirschfeld  v.  Bopp,  145  N.  Y.  84.) 
It  was  not  essential  that  the  demurrer  should  specify  the 
names  of  the  parties  omitted.  {I>e  Puy  v.  Strong,  37  N.  Y. 
372 ;  Samders  v.  Village  of  Yonkers,  63  N.  Y.  489 ;  Merritt 
V.  Walsh,  32  N.  Y.  685 ;  Hees  v.  milis,  1  T.  &  C.  118 ; 
Green  v.  Lippincott,  53  How.  Pr.  33 ;  Mitchell  v.  Thome, 
134  N.  Y.  536 ;  Bias  v.  Bouchaud,  10  Paige,  445 ;  Ander- 
ton  V.  Wolf,  41  Hun,  571 ;  Bauer  v.  Piatt,  72  Hun,  326.) 
The  fact  that  there  are  other  creditors  appears  on  the  face  of 
the  complaint.  {Low  v.  Buchanan,  94  111.  76 ;  Hornor  v. 
Henning,  93  U.  S.  228  ;  Stone  v.  Chisolm,  113  U.  S.  302; 
Zeiley  v.  P.  L.  &  T  Co.,  139  JST.  Y.  461 ;  Kain  v.  Zarkin, 
141  N.  Y.  144;  Sanders  v.  Sautter,  126  N.  Y.  193;  Marie 
V.  Garrison,  83  N.  Y.  14,  23  ;  Milliken  v.  W.  U.  T  Co., 
110  K  Y.  403 ;  A.  Co.  v.  Bennett,  73  Hun,  81 ;  TT.  ^.  Co. 
V.  Barlow,  68  N.  Y.  34 ;  Whitney  v.  Cammwnn,  137  N.  Y. 
342 ;  Hirschfeld  v.  i?c>i>i>,  145  IST.  Y.  84,  94.) 

Charles  I.  Avery  for  respondent.  The  demurrer  was  prop- 
erly overruled,  because  it  does  not  appear  on  the  face  of  the 
complaint  that  there  are  any  other  creditors  similarly  situated 
with  the  plaintiff.  (Code  Civ.  Pro.  §§  448, 452, 498  ;  Griffeth 
V.  Green,  129  N.  Y.  517 ;  Straus  v.  Sage,  5  Misc.  Eep.  255 ; 
Austin  V.   Goodrich,  49  N.  Y.  266  ;  Bailey  v.  Briggs,  56  N. 
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Y.  407 ;  Bartlett  v.  Crozier^  17  Johns.  457 ;  Chavihers  v. 
Zewis^  28  N.  Y.  454  ;  Jones  v.  Barlow^  62  N.  Y.  202 ;  Ander- 
ton  V.  Wolfy  41  Hun,  572 ;  Perkins  v.  Church,  31  Barb.  84  ; 
Veeder  v.  Baker,  83  N.  Y.  156 ;  Wiles  v.  Suydam,  64  N.  Y. 
173 ;  Guykendall  v.  Coming,  88  N".  Y.  136.)  The  statute 
creates  an  independent  right  in  certain  individuals.  (Laws  of 
1848,  chap.  40,  §  23 ;  Patterson  v.  ItoUnson,  36  Hun,  622  ; 
37  Hun,  341;  Lovelace  v.  Doran,  15  N.  Y.  Supp.  298;  116 
N.  Y.  193 ;  TT.  A.  Co.  v.  Barlow,  63  K  Y.  62 ;  Weeks  v. 
Love,  50  K  Y.  068;  BiUings  v.  Trask,  30  Hun,  314.)  The 
present  statute,  considered  from  the  view-point  that  it  is 
entirely  new  and  unique,  is  now  to  be  construed  de  novo. 
{People  V.  Da/venport,  91  N.  Y.  574.)  This  statute  is  intended 
to  accomplish  two  beneficent  results :  To  impose  on  directors  of 
corporations  a  conservative  business  policy,  and  to  afford  pro- 
tection to  creditors.  {Ifeal  v.  Griggs,  12  Ga.  104.)  It  was 
unnecessary  to  join  the  Auburn  Woolen  Company  as  a  defend- 
ant. {Lovelace  v.  D,  <&  W.  Co,,  49  N.  Y.  S.  R.  53 ;  Perkins 
V.  Church,  31  Barb.  84 ;  Ki/ngsley  v.  City  of  Brooklyn,  T8 
K  Y.  216;  Hmiting  v.  Blun,  143  K  Y.  511-514;  Ha/rd- 
man  v.  Sage,  124  N".  Y.  32;  Shellington  v.  Howland,hZ  N". 
Y.  372 ;  Heine  v.  Meyer,  61  N.  Y.  171 ;  NMo  v.  Brinsee, 
1  Keyes,  478 ;  Kincaid  v.  Dwindle,  59  N.  Y.  548.)  The 
complaint  sets  forth  a  cause  of  action.  {MiUiken  v.  W.  JJ. 
r.  Cb.rilO'N.  Y.  403 ;  Williams  v.  Ila/yes,  5  How.  Pr.  470  ; 
McMahon  v.  Macy,  51  N.  Y.  155 ;  Miller  v.  White,  50  IST. 
Y.  137  ;  Stephens  v.  Fox,  83  N.  Y.  313 ;  Davidson  y.  G.  Co., 
99  N.  Y.  558 ;  Duncomh  v.  N.  T,,  H.  A  N.  R,  R.  Co,,  88 
N.  Y.  1 ;  Richard  v.  Edick,  17  Barb.  260 ;  Oler  v.  Broton, 
51  How.  Pr.  92 ;  Pierson  v.  McCurdy,  61  How.  Pr.  134 ; 
Butterworth  v.  O^Brien,  39  Barb.  192 ;  Piper  y.  Hoard,  107 
N,  Y.  73.) 

O'Brien,  J.  This  action  was  brought  to  recover  upon  four 
promissory  notes,  aggregating  $20,000,  made  by  the  Auburn 
Woolen  Company,  a  manufacturing  corporation  created  under 
the  act  of  1848.     The  plaintiff  brings  the  action  in  its  own 
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behalf  against  the  defendants,  who  are  the  trustees  of  the  cor- 
poration, and  who,  it  is  claimed,  are  liable  in  an  action  at  law 
for  the  amount  of  the  notes,  upon  the  ground  that,  before 
any  of  them  were  made,  other  debts  had  been  created  by  the 
corporation  which  equaled  and  exceeded  the  amount  of  its 
paid-up  capital  stock,  and  that  the  trustees,  by  assenting  to  the 
making  of  the  notes  in  this  action,  became  liable  under  the 
statute  to  the  plaintiff  for  the  amount  and  interest.  The 
corporation  itself  is  not  made  a  party,  nor  is  it  alleged  that 
any  judgment  has  been  obtained  against  it  on  the  notes, 
or  any  suit  commenced  for  that  purpose,  or  that  it  is  insol- 
vent, or  that  any  proceedings  for  dissolution  had  been  com- 
menced. One  of  the  defendants  demurred  to  the  com- 
plaint on  the  groBuds,  among  others:  (1)  That  there  is  a 
defect  of  parties,  in  that  the  other  creditors  of  the  company. 
And  the  company  itself,  are  not  parties  to  the  action,  and  (2) 
that  the  complaint  does  not  state  facts  suflScient  to  constitute 
a  cause  of  action.  The  courts  below  have  overruled  the 
demurrer  and  held  that  the  action  was  well  brought.  On  the 
argument  in  this  court,  the  learned  counsel  for  the  plaintiff 
has  insisted  upon  some  technical  objections  to  the  consid- 
eration of  the  questions  decided,  based  mainly  upon  the 
contention  that  the  necessary  facts  do  not  appear  upon 
the  face  of  the  complaint  to  enable  the  defendant  to  raise 
the  questions  by  demurrer.  The  courts  below  disposed  of 
the  case  upon  the  merits,  and  we  think  that  the  com- 
plaint was  sufficiently  comprehensive  to  enable  the  defend- 
ant to  present  all  the  questions  by  demurrer.  The  plain- 
tiff's contention  is  that  each  creditor  of  such  a  corporation 
who  holds  a  debt,  created  by  the  trustees  or  with  their 
assent,  in  excess  of  the  paid-up  capital  stock,  may  maintain 
actions  at  law  against  the  trustees  to  recover  such  debt  with- 
out any  recourse  to  the  corporation  itself  and  without  refer- 
ence to  any  other  creditor.  The  original  statute  which 
authorized  the  creation  of  this  class  of  corporations  imposed  a 
liability  upon  the  trustees  in  case  they  assented  to  the  con- 
tracting of  debts  in  excess  of  the  paid-up  capital  stock,  as  will 
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be  Been  from  the  following  provision.     (Laws  of  1848,  chap. 
40,  §  23.) 

"  If  the  indebtedness  of  any  such  company  shall  at  any 
time  exceed  the  amount  of  its  capital  stock,  the  trustees  of 
such  company  assenting  thereto  shall  be  personally  and  indi- 
vidually liable  for  such  excess  to  the.  creditors  of  the 
company." 

In  the  recent  revision  of  the  statute,  now  known  as  the 
Stock  Corporation  Law  (Laws  of  1890,  chap.  564,  as  amended 
by  chap.  688,  Laws  of  1892),  this  provision  was  repealed  and 
the  following  section,  upon  which  this  action  has  been 
brought,  was  substituted  in  its  place : 

"  §  24.  No  stock  corporation,  except  a  moneyed  corporation, 
shall  create  any  debt,  if  thereby  its  total  indebtedness  not 
secured  by  mortgage  shall  exceed  the  amount  of  its  paid-up 
capital  stock,  and  the  directors  creating  or  consenting  to  the 
creation  of  any  such  debt  shall  be  personally  liable  therefor  to 
the  creditors  of  the  corporation.  If  bonds  or  other  obligations 
of  the  corporation,  secured  by  mortgage,  are  issued  in  excess 
of  the  amount  authorized  by  law,  or  in  violation  of  law,  the 
directors  voting  for  such  overissue,  or  unlawful  issue,  shall  be 
personally  liable  to  the  holders  of  the  bonds  or  other  obligsr 
tions  illegally  issued  for  the  amount  held  by  them,  and  to  all 
persons  sustaining  damage  by  such  illegal  issues  for  any  dam- 
age caused  thereby." 

The  demurrer  in  this  case  raises  the  question  as  to  the  trne 
construction  of  this  section,  the  nature  and  extent  of  the  lia- 
bility, the  proper  procedure  for  enforcing  it  and  the  necessary 
parties  to  such  an  action.  It  is  a  fundamental  proposition  in 
the  plaintiffs  contention  that  the  liability  is  primary  and  con- 
tractual, and  that  an  action  may  be  maintained  to  enforce  it 
in  the  same  manner  as  if  the  trustees  themselves  owed  the 
debt  to  the  creditor.  It  is  contended  that  the  liability  is  the 
same  as  that  of  stockholders  for  debts  created  before  the 
capital  stock  is  paid  in.  It  should  be  observed  that  the  lia- 
bility in  that  case  is  treated  as  that  of  partners,  and  that  the 
statute  continues  and  preserves  that  liability,  notwithstanding 
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the  creation  of  the  corporation,  until  the  capital  stock  is  paid 
in.  That  is  the  theory  upon  which  primary  liability  in  that 
class  of  cases  rests.  {Coming  v.  McCuUough^  1  N.  Y.  47  ; 
Rogers  v.  Decker,  131  N.  Y.  490.) 

A  different  kind  of  liability,  however,  arises  when  the  obli- 
gation of  the  members  of  the  corporation  is  determined  hj 
the  perfect  creation  of  an  artificial  person,  capable  in  law  of 
acting  and  contracting  for  itself.  Then  the  primary  or  com- 
mon-law liability  of  persons  associated  together  in  somer 
enterprise  as  partners  is  terminated  and  the  liability  of  the 
trustees  rests  wholly,  upon  the  statute  which  creates  the  liar 
bility,  in  the  nature  of  a  penalty,  for  disobedience  to  its 
commands.  The  neglect  of  the  trustees  to  file  the  report 
required  by  the  statute,  or  the  making  of  a  false  report,  illus- 
trates the  nature  of  this  peculiar  penal  liability.  {Gadsden  v* 
Woodward,  103  N.  Y.  242 ;  Wiles  v.  Suydam,  64  N.  Y.  173 ; 
Merchamts"  Bank  v.  Bliss^  35  N.  Y.  412.) 

While  it  may  not  have  all  the  characteristics  of  a  penalty^ 
as  that  term  is  commonly  understood,  yet  the  liability  is  a 
pure  creation  of  the  statute,  has  no  foundation  in  contract  nor 
any  existence  at  common  law.     (Morawetz  on  Corp.  §  908.) 

That  is  the  nature  of  the  defeniiant's  liability  in  this  case. 
The  notes  set  out  in  the  complaint  are  the  debts  of  the  corpo- 
ration and  not  the  debts  of  the  trustees,  though  the  latter  are 
subjected  to  a  certain  limited  liability  in  regard  to  them,  for 
the  reason  that  they  have  disregarded  the  statute  which  for- 
bids the  creation  of  debts  in  excess  of  capital  stock.  The 
possible  liability  of  the  trustees  is  measured  by  the  excess  of 
debts  over  and  above  capital  stock,  and  until  the  statutory 
limit  is  reached  there  is  no  liability  whatever. 

The  most  important  question,  however,  is  with  respect  to 
the  parties  who  are  entitled,  in  a  proper  case,  to  enforce  this 
liability.  The  learned  counsel  for  the  plaintiff  contends  that  the 
right  of  action  is  given  by  the  statute  to  creditors  holding  debts 
created  in  violation  of  its  provisions  and  to  those  alone.  We 
think  that  this  is  not  the  correct  construction  of  the  statute. 
The  benefit  of  its  provisions  is  given  in  terms  to  the  "  credit- 
77 
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ors  of  the  corporation,"  and  not  to  a  part  of  them.  The  lan- 
guage includes  all  the  creditors.  Moreover,  it  cannot  be  sup- 
posed that  the  legislature  intended  to  give  to  these  words  the 
restricted  meaning  which  would  confine  the  benefits  of  the 
statute  to  such  creditors  only  as  held  debts  created  in  violsr- 
tion  of  the  provisions.  Such  a  result  would  give  to  the  latest 
creditor  practically  a  preference  over  the  earlier  ones,  since 
it  would  give  him  two  funds  to  resort  to.  He  would,  of 
course,  have  the  right  to  resort  to  the  corporation,  whose  obli- 
gation he  held,  and  besides  he  would  have  the  right  to  resort 
to  the  personal  liability  of  the  trustees.  It  was  the  intention 
to  limit  the  amount  of  unsecured  debts  which  such  a  corpora- 
tion might  contract  to  the  amount  of  its  paid-up  capital  stock. 
This  limitation  was  intended  for  the  security  of  all  the  cred- 
itors. The  creation  of  debts  in  excess  of  the  capital  affects 
all  the  creditors  alike.  It  diminishes  the  value  of  every  cred- 
itor's claim  upon  the  corporate  assets.  It  has  precisely  the 
same  effect  upon  the  earlier  as  upon  the  later  creditor,  and  it 
would  be  manifestly  unjust  to  confine  the  benefits  of  the  pen- 
alty which  the  law  imposes  for  disobedience  of  the  statute  to 
a  few  whose  debts  were  contracted  later  in  point  of  time- 
When  the  statute  requires  the  trustees,  creating  or  assenting 
to  debts  in  excess  of  capital,  virtually  to  put  back  into  the 
corporate  treasury  a  sum  equal  to  such  excess  in  certain  con- 
tingencies, all  the  creditors  have  in  equity  and  justice  an 
equal  claim  upon  the  fund.  The  rule  that  in  such  cases 
-equality  is  equity  would  be  violated  by  allowing  the  later  cred- 
itors to  absorb  this  fund  to  the  prejudice  of  the  earlier  ones. 

We  think  that  the  fair  construction  of  the  statute  is  that  it 
imposes  a  liability  upon  the  trustees,  creating  or  assenting  to 
debts  in  excess  of  the  capital,  to  the  extent  of  such  excess, 
not  for  the  benefit  of  any  particular  creditor,  but  for  the 
benefit  of  all,  and  their  liability  is  in  equity  a  fund  to  which 
all  the  creditors  may  resort  for  the  satisfaction  of  such  debts 
as  the  corporation  itself  fails  to  pay,  to  be  shared  in  by  all  in 
proportion  to  the  debt  remaining  unpaid.  It  follows  that  it 
must  be  enforced  in  equity  in  a  suit  where  all  the  creditors 
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and  the  corporation  itself  are  parties,  or  represented,  where 
an  accounting  can  be  had,  all  the  facts  ascertained  and  the 
equities  adjusted.  » 

The  liability  is  secondary,  to  be  resorted  to  only  after  the 
usual  remedies  against  the  corporation  itself  have  been 
exhausted.  While  there  is  no  exprcjBs  direction  to  that  effect 
in  the  stat\ite  it  is  the  general  rule  that  it  is  to  be  implied 
from  the  nature  of  the  liability  (Morawetz  on  Corp.  §  883) 
in  the  absence  of  some  provision  clearly  importing  the  con- 
trary. This  principle  is  clearly  deducible  from  the  cases  in 
this  court  of  which  the  case  of  The  People  ex  rel.  Winchester 
V.  Coleimm  (133  N.  Y.  279)  is  an  example,  where  the  court 
fiaid  :  "  It  is  an  essential  and  inherent  characteristic  of  a  cor- 
poration that  it  alone  is  primarily  liable  for  its  debts,  because 
it  alone  contracts  them,  except  as  that  natural  and  necessary 
<ionsequence  of  its  creation  is  modified  in  the  act  of  its  creation 
by  some  explicit  command  of  the  statute  which  either  imposes 
an  express  liability  upon  the  corporators  in  the  nature  of  a 
penalty,  or  affirmatively  retains  and  preserves  what  would 
have  been  the  common-law  liability  of  the  members  from  the 
■destruction  involved  in  the  corporate  creation.  *  *  * 
The  retained  liability  occasionally  established  is  in  the  nature 
and  a  parcel  of  such  original  liability,  as  we  had  occasion  to 
fihow  in  Rogers  v.  Decker  (131  N.  Y.  490),  but  is  retained  by 
force  of  the  express  command  of  the  statute  and  in  that  man- 
ner saved  from  the  destruction  which  otherwise  would  follow 
the  simple  creation  of  the  corporation.  Ordinarily,  these 
individual  liabilities  exist  upon  other  than  common-law  con- 
ditions, and  make  the  corporators  rather  sureties  or  guarantors 
of  the  corporation  than  original  debtors,  since  in  general  their 
liability  arises  after  tlie  usual  remedies  ^against  the  corporation 
have  been  exhausted." 

In  other  cases  it  has  been  said  that  this  immunity  of  the 
members  of  the  corporation  from  personal  liability,  until  all 
remedies  against  the  corporation  have  been  exhausted,  is 
founded  in  reason  and  justice,  and  a  very  clear  indication 
of  a  legislative  intent  to  disregard  it  must  be  found  before 
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the  liability  is  held  to  be  primary.  {/lirahfeld  v.  jBopp,  145 
N.  Y.  84 ;  Rardman  v.  Sage^  124  N.  Y.  25 ;  Hvm^tvngton  v. 
Attrill,  146  U.  S.  657.) 

The  general  policy  of  the  law  in  this  respect  is  expressed 
in  the  fif ty-fiftli  section  of  the  Stock  Corporation  Law,  which 
provides  that  no  action  shall  be  brought  against  a  stockholder 
for  any  corporate  debt  until  judgment  has  been  obtained 
against  the  corporation  and  an  execution  returned  unsatisfied. 
The  directors  are,  of  course,  stockholders,  and  it  is  reasonable 
to  assume  that  it  was  not  intended  to  cliarge  them  with  per- 
sonal liability  on  any  other  conditions  than  apply  to  all  the 
members  of  the  corporation.  (Thomson  on  Corp.  vol.  Zy 
%  4327 ;  Eandy  v.  Draper,  89  N.  Y.  334.) 

This  view,  with  respect  to  the  meaning  of  the  statute  and 
the  manner  of  enforcing  it,  seems  to  us  not  only  just  and  rea- 
sonable, but  in  accord  w^ith  the  great  weight  of  authority. 
Statutes  substantially  identical  have  received  construction  in 
the  Supreme  Court,  in  the  Federal  courts  and  in  the  courts 
of  sister  states  in  accordance  with  the  views  herein  expressed. 
(Hornor  v.  Herming,  93  U.  S.  228 ;  Stone  v.  Ghiaohn,  113 
U.  S.  302 ;  Merchant^  Bank,  etc.^  v.  Stevenson,  10  Gray, 
233 ;  Anderson  v.  Speers,  21  Hun,  568 ;  McCla/oe  v.  Thomp- 
son, 36  Hun,  365.) 

So  far  as  the  case  of  Patterson  v.  Robinson  (36  Hun, 
622 ;  37  Hun,  341)  sanctions  the  construction  contended  for 
by  the  plaintiff,  it  cannot  be  followed.  With  respect  to  that 
case  it  should,  however,  be  observed  that  the  reasoning  of  the 
learned  judge  is  based  largely  upon  the  fact  that  the  section 
of  the  Manufacturing  Act  which  was  under  consideration  and 
which  is  quoted  above,  contained  no  prohibition  upon 
the  trustees  against  the  creation  of  debts  in  excess 
of  the  capital  stock.  That  is  no  longer  true,  since  the 
section  of  the  Stock  Corporation  Law  involved  here 
does  contain  such  a  prohibition.  That  case  was  an  appeal 
from  a  judgment  against  the  trustees,  and  while  it  waa 
affirmed,  the  decision  was  subsequently  re-considered  on  & 
re-argument  and  a  new  trial  granted  upon  other  groimds,  and 
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when  the  case  was  in  the  Second  Division  of  this  court  (116 
N.  Y.  193)  it  was  disposed  of-  on  grounds  that  did  not  involve 
a  construction  of  tlie  statute.  The  complaint  contains  an 
allegation  that,  prior  to  the  commencement  of  this  action,  the 
plaintiff  was  restrained  by  injunction  from  taking  any  pro- 
ceedings against  the  corporation  for  the  collection  of  the  debt, 
but  there  are  no  allegations  of  fact  which  would  enable  us  to 
say  that  the  injunction  was  a  valid  legal  obstacle  in  the  way 
of  a  suit  against  the  corporation,  or  that  it  was  in  force  at  the 
time  this  action  was  commenced.  The  bare  fact  that,  at 
some  time  before  this  action  had  been  commenced,  an  injunc- 
tion was  granted  upon  some  ground  or  for  some  reason,  as  to 
which  the  complaint  is  silent,  is  not  sufficient  to  excuse  the 
omission  to  proceed  against  the  corporation,  the  principal 
debtor.  Aside  from  this  point,  however,  the  complaint  would 
be  defective  in  that  it  does  not  state  the  facts  necessary  in  an 
action  in  equity  for  an  accounting,  and  the  proper  parties  are 
not  before  the  court  for  that  purpose.  The  allegations  of  the 
complaint  and  the  prayer  for  relief  determine  the  character 
of  the  action  as  one  at  law  by  a  single  creditor  to  recover  its 
own  debt  as  a  primary  liability  of  the  trustees.  We  think 
that  such  an  action  cannot  be  maintained,  and  that  the 
demurrer  should  have  been  sustained. 

The  judgment  of  the  General  and  Special  Terms  should 
be  reversed,  with  costs,  and  the  demurrer  sustained,  with  leave 
to  the  plaintiff,  within  twenty  days  from  the  service  of  the 
order,  to  amend  the  complaint  on  payment  of  costs. 

All  concur. 

Judgment  accordingly. 
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Thomas  H.  O'Connor,  Respondent,  v.  Peter  W.  Felix  et  al.. 
Defendants ;  Michael  H.  Hagerty,  Appellant. 

Mortgage  Forbcix)8X7RE  —  Service  of  Summons  and  Complaint  — 
Compelling  Purchaser  to  Take  Title.  The  purchaser  at  a  mortgage 
foreclosure  sale,  under  a  judgment  regular  upon  its  face,  having  refused 
to  take  title,  on  the  ground  that  the  defendant  owner  of  the  fee  had  not 
been  personally  served  with  the  summons  and  complaint  in  the  foreclosure 
action,  a  reference  on  that  question  was  directed  on  the  plaintiff's  motion, 
which  resulted  in  an  order  compelling  the  purchaser  to  complete  his  pur- 
chase. Held,  on  a  review  of  the  facts,  that  the  conclusion  that  the  defend- 
ant owner  of  the  fee  had  been  personally  served  was  warranted  by  the 
evidence,  and  hence,  Tield  further y  without  expressing  any  opinion  as  to 
the  mode  of  attack  open  to  such  defendant  if  he  should  hereafter  assail  the 
Judgment  in  the  action,  that  the  purchaser  was  properly  compelled  to 
complete  his  purchase,  although  the  defendant  was  not  bound  by  the 
present  proceeding. 

Reported  below,  87  Hun,  179. 

(Argued  Noyember  25,  1895;  decided  December  10,  1895.) 

Appeal  by  the  purchaser  at  a  foreclosure  sale  from  order 
of  the  General  Term  of  the  Supreme  Court,  made  May  17, 
1896,  which  affirmed  an  order  of  the  court  at  Special  Term 
confirming  the  report  of  a  referee  appointed  to  take  testimony 
as  to  the  service  of  the  summons  and  complaint  upon  the 
owner  of  the  fee  and  requiring  the  appellant  to  take  title. 

Tliis  action  was  brought  to  foreclose  a  mortgage  of  $25,000 
made  hy  tlie  defendants  Peter  W.  Felix  and  wife  to  the  plain- 
tiff, covering  eighteen  lots  of  land  in  the  city  of  New  York, 
On  February  10,  1893,  judgment  of  foreclosure  and  sale  was 
made  and  entered  on  the  usual  affidavits  showing  per- 
sonal service  of  the  summons  upon  the  defendant  Peter  W. 
Felix  and  that  all  the  defendants  had  been  served  or  had 
appeared. 

At  the  sale  under  the  judgment  the  defendant  Patrick  Fox 
bid  in  two  of  the  lots  and  afterwards  failed  to  complete  his 
purchase.  A  re-sale  was  ordered  and  Patrick  Fox  again  bid 
in  the  same  two  lots  and  again  failed  to  complete  his  pur- 
chase.    An  order  was  made  requiring  him  to  complete,  which 
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was  not  complied  with,  and  a  third  order  for  a  sale  of.  the  lots^ 
was  made,  at  which  sale  Michael  H.  Hagerty,  a  stranger  to  the 
action,  purchased  but  refused  to  complete,  because  there  was- 
served  upon  him  an  affidavit  of  the  defendant  Peter  W.  Felix 
and  an  affidavit  of  the  defendant  Patrick  Fox  to  the  effect 
that  Felix  had  never  been  served  with  the  summons  in  this- 
action. 

A  motion  was  made  by  the  plaintiff  to  compel  the  pur- 
chaser to  complete,  and  an  order  was  made  (under  section  1015 
of  the  Code)  referring  it  to  a  referee,  to  ascertain  whether  the 
service  had  been  made  on  the  defendant  Felix.  The  referee 
took  the  proofs  offered  and  reported  that  the  service  had  been 
made,  and  an  order  was  made  confirming  the  report  and 
requiring  the  purchaser  to  complete.  On  appeal  to  the  Gen- 
eral Term  this  order  was  affirmed,  and  from  this  order  of 
affirmance  the  present  appeal  is  taken. 

Further  facts  are  stated  in  the  opinion. 

James  A,  Deering  for  appellant.  The  appellant  is  entitled 
to  a  clear  marketable  title,  and  a  title  which  is  exposed  to 
attack  in  any  form  of  suit  or  proceeding,  whether  by  an 
independent  action  or  motion  in  this  action  or  otherwise,  is 
not  a  marketable  title.  {Fleming  v.  Burnham^  100  N.  Y. 
10.)  The  appellant  Hagerty  ought  not  to  be  compelled  to 
complete  his  purchase  because  the  defendant  Felix,  the  owner 
of  the  equity  of  redemption  in  the  premises  foreclosed,  can  in 
a  collateral  action  attack  the  judgment  of  foreclosure. for  want 
of  jurisdiction  because  of  a  failure  to  serve  the  summons  and 
complaint.  {Ferguson  v.  Crawford^  70  N.  Y.  253 ;  Bonnet  v. 
Lachman,  48  N.Y.  S.  E.  749  ;  Havey  v.  ElUott,  145  N.  Y.  126  ; 
Beardslee  v.  Dolge,  143  N.  Y.  160 ;  C,  C.  Bank  v.  Parenty 
134  N.  Y.  527;  Julian  v.  Woolsey,  68  N.  Y.  S.  E.  472.) 
The  party  interested  in  this  contention  is  an  innocent  party, 
who  in  good  faith  and  in  entire  ignorance  of  the  occurrences  bid 
upon  this  property  and  paid  his  ten  per  cent.  (  Williamson  v. 
Field,  2  Sandf.  Ch.  633.)  The  purchaser  at  a  judicial  sale  is 
entitled  to  a  marketable  title.     {Greenblatt  v.  HerwAmn^  144- 
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1^.  T.  20 ;  Moore  v.  Willimns^  115  N.  Y.  592 ;  Swayne  v. 
Lyon,  67  Penn.  St.  436 ;  Dolhs  v.  Norcross,  24  N.  J.  Eq. 
327;  Haherman  v.  Baker,  128  N.  Y.  255;  Vo^ight  v. 
WUliams,  120  N.  Y.  253 ;  i^'^/v^  v.  Sampson,  112  N.  Y. 
415  ;  Ingersoll  v.  Mangan,  84  N.  Y.  622  ;  Verdin  v.  Slocum, 
71  N.  Y.  345;  (9b^*  v.  Farren,  34  Barb.  95;  Jordan  v. 
Poillon,  77  X.  Y.  518 ;  Flemiiig  v.  Burnham,  100  N.  Y. 
1 ;  -4JJo^^  V.  James,  111  N.  Y.  673 ;  Delavan  v.  Duncan,  49 
]Sr.  Y.  485;  McPherson  v.  aSW^JA,  49  How.  Pr.  254; 
Atkinson  on  Mark.  Titles,  2,  3,  379,  632;  Rawle  on  Gov. 
450 ;  People  v.  Board  of  Stock  Brokers,  etc,  92  N.  Y.  98 ; 
Post  V.  Bernheimer,  31  Hun,  247 ;  Shriver  v.  Shriver,  86 
N.  Y.  575 ;  Lockman  v.  Reilly,  29  Hiin,  434 ;  Harris  v. 
>arorfZ,  132  JSr.  Y.  392 ;  J[f.  ^.  CA.  v.  Thompson,  108  X.  Y. 
618 ;  Jfoc>r<?  v.  Appleby,  108  N.  Y.  237 ;  Hellreigel  v.  J/ijrn- 
ning,  97  N.  Y.  56 ;  Walton  v.  TF^d^-*,  120  N.  Y.  79 ;  Kil- 
patrick  v.  Barron,  125  N.  Y.  751 ;  Harriman  v.  Baker^ 
120  N.  Y.  253 ;  Irving  v.  Carnphell,  121  K  Y.  353 ;  Jf??^^ 
-v.  Wright,  109  N.  Y.  194  ;  TooU  v.  T^oZ^,  112  N.  Y.  333.) 
Even  if  there  were  some  ground  to  sustain  the  order  of  the 
Special  Term  confirming  the  referee's  report,  still  that  portion 
of  the  order  which  compels  Hagerty  to  complete  his  purchase 
should  be  reversed.     {Goodwin  v.  Sirrumson,  74  N.  Y.  133.) 

Richard  O^Gormam,  for  respondent.  As  the  fact  of 
service  was  determined  by  the  referee  upon  conflicting  evi- 
dence his  finding  should  not  be  disturbed.  {Grim  v.  Stark- 
weather, 136  K  Y.  635 ;  Code  Civ.  Pro.  §  1337.)  There  is 
a  strong  presumption  that  the  summons  was  properly  served, 
and  this  can  be  overcome  only  by  clear  and  convincing  evi- 
dence. {Murphy  V.  Shea,  143  N.  Y.  78 ;  Sargeant  v.  Mead^ 
17  N.  Y.  S.  E.  996 ;  Annis  v.  Upton,  66  Barb.  370.)  Where 
it  appears  that  the  defendant  has  endeavored  to  avoid  service 
the  court  will  require  strong  proof  that  the  affidavit  of  service 
is  untrue.  {Southwell  v.  Marry att,  1  Abb.  Pr.  218.)  In  so 
far  as  the  order  requiring  the  purchaser  to  complete  was  an 
exercise  of  the  discretion  of  the  court  it  will  not  be  disturbed 
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on  this  appeal.  [Dejinerlein  v.  Dennerlein^  111  N.  Y.  518 ; 
In  re  Boer,  147  N.  Y.  393.)  The  court  at  Special  Term 
properly  exercised  its  discretion  in  requiring  the  purchaser  to 
complete  his  purchase.  {In  re  Baer^  147  N.  Y.  393.)  The 
judgment  caimot  be  attacked  collaterally.  ( CaUen  v.  Ellison^ 
13  Ohio  St.  446  ;  Coit  v.  Haven,  30  Conn.  190  ;  Needham  v. 
Thxiyer,  147  Mass.  536 ;  Farr  v.  Ladd,  37  Vt.  156 ;  P.  B. 
B.  Co.  T.  Weeks,  52  Maine,  456 ;  Hotchkiss  v.  Cutting,  14 
Minn.  537 ;  Ha/rman  v.  Moore,  112  Ind.  221 ;  Pugh  v. 
McCue,  86  Va.  475 ;  People  v.  Harrison,  84  Cal.  607 ;  Bor-, 
den  V.  State,  11  Ark.  519 ;  Miller  v.  Ewing,  8  S.  <fe  M.  421 ; 
PeyrouxY.  Peyroux,  24  La.  175;  Freeman  on  Judgm.  [4th 
ed.]  §  131 ;  Bolton  v.  Schriever,  135  N.  Y.  65  ;  BoderigasY. 
E.  B.  S.  Inst,  76  K  Y.  316 ;  O'Connor  v.  Biggins,  113  N. 
Y.  516.) 

Bartlett,  J.  The  referee  was  directed  to  determine  the 
single  question  whether  the  amended  summons  and  complaint 
were  personally  served  on  the  defendant  Peter  W.  Felix,  the 
owner  of  the  fee. 

Nine  witnesses  were  sworn  on  the  reference,  and  a  large 
amount  of  testimony  taken. 

The  referee,  at  the  close  of  an  exhaustive  report,  stated  that 
he  was  forced  to  conclude  that  the  allegations  contradicting 
the  aflSdavit  of  service  upon  defendant  Felix  of  the  summons 
and  complaint  were  the  result  of  an  afterthought,  and  wholly 
false. 

We  will  not  go  into  the  details  of  this  evidence  although  we 
have  examined  it  with  great  care,  and  are  satisfied  there  is  no 
reasonable  ground  for  believing  that  the  defendant  Felix  was 
not  served. 

A  brief  outline  of  the  material  evidence  before  the  referee 
is  to  the  effect  that  one  Yorke,  a  process  server,  swears  posi- 
tively to  making  service  on  Felix ;  while  he  did  not  know 
Felix  the  latter  had  been  carefully  described  to  him  before 
making  the  effort  to  serve  him,  and  after  service  was  made 
78 
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and  called  in  question  he  identified  Felix  as  the  person  served 
when  pointed  out  to  him  on  the  street^  in  church,  and  in  the 
office  of  the  referee. 

The  service  is  alleged  to  have  been  made  in  Eighty-fifth 
street,  on  the  eighth  day  of  April,  1892. 

Felix  was  engaged  in  putting  marble  work  in  a  new  build- 
ing on  Madison  avenue,  between  Eighty-fourth  and  Eighty- 
fifth  streets,  and  Yorke  had  arranged  with  Colwell,  the  jani- 
tor in  charge  of  the  new  building,  to  point  out  to  him  Felix 
when  leaving  the  building  ;  this  Colwell  did,  and  service  was 
made. 

It  was  afterwards  claimed  by  Colwell  that  he  purposely 
misled  Yorke,  and  pointed  out  to  him  a  painter  who  liap- 
pened  at  that  moment  to  be  leaving  the  building,  named 
Mulligan. 

It  is  not  necessary  to  follow  Colwell  through  the  details 
of  his  testimony,  but  it  is  sufficient  to  say  that  we  agree  with 
tlie  referee  when  he  states  that  because  of  the  open  and 
shameless  mendacity  of  this  witness  and  his  many  contradic- 
tions on  the  stand,  his  testimony  is  entitled  to  little  or  no 
weight. 

Mulligan  testified  that  some  time  during  his  employment 
on  the  new  building  in  question  he  was  served  on  the  street 
by  Yorke  with  papers  in  a  sealed  envelope,  which  he  threw 
away ;  he  could  not  fix  the  date,  not  even  the  month. 

Yorke  swears  positively  that  he  never  served  papers  on 
Mulligan  at  any  time,  and  that  the  papers  served  on  Felix 
were  not  in  a  sealed  envelope. 

Felix  swears  that  he  was  never  served,  and  was  not  at  the 
new  building  on  the  day  of  the  alleged  service ;  that  he  shut 
himself  in  his  house  from  about  the  third  of  April,  1892,  for 
three  weeks,  but  denied  that  ho  knew  this  foreclosure  action 
was  pending,  or  that  an  attempt  was  being  made  to  servo 
him ;  he  af  tenvards  corrected  his  testimony  by  stating  that 
he  did  remain  at  home  to  avoid  service  of  papers  which  his 
brother-in-law.  Fox,  informed  him  were  to  be  served  upon 
him. 
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It  appears  that  Fox  had  twice  bid  in  the  lots  that  were  sub- 
sequently sold  to  Hagei-ty,  the  appellant,  on  the  third  sale, 
and  had  failed  to  complete  his  purchase. 

This  tends  strongly  to  show  that  Felix  knew  of  the  pen- 
dency of  this  action,  and  it  is  not  probable  that  Fox  would 
have  bid  at  the  first  and  second  sales  of  this  property  had  he 
known  that  his  brother-in-law,  who  lived  in  the  same  house 
with  him,  had  not  been  served  with  the  summons  and 
complaint. 

Felix  admits  that  he  went  to  New  Jersey  and  remained 
there  about  two  months  in  order  to  avoid  service  of  sub- 
poena in  this  proceeding. 

As  we  are  convinced  that  the  witnesses  Colwell,  Mulligan 
and  Felix  are  unworthy  of  belief,  it  is  unnecessary  to  examine 
the  evidence  further. 

This  action  involves  the  title  to  eighteen  lots  of  land  in  the 
city  of  New  York,  of  which  the  referee  has  already  conveyed 
sixteen,  and  the  remaining  two  are  involved  in  this  motion. 

While  it  is  true  that  Felix  is  not  bound  by  this  proceeding, 
we  are  satisfied  that  he  was  served  in  this  action  with  the 
amended  summons  and  complaint,  and  that  the  purchaser  and 
appellant,  Michael  H.  Hagerty,  was  properly  required  to  take 
title  of  the  two  lots  in  question. 

Title  to  real  estate  cannot  be  rendered  unmarketable  by 
any  such  state  of  facts  as  is  disclosed  by  this  record. 

The  learned  General  Term  discusses  at  some  length  the 
mode  of  attack  open  to  the  defendant  Felix  if  he  should  here- 
after assail  the  judgment  in  this  action. 

This  question,  in  our  opinion,  is  not  presented  by  this 
motion,  and  we  express  no  opinion  in  regard  to  it. 

The  order  appealed  from  should  be  aflBnned,  with  costs. 

All  concur. 

Order  aflSrmed. 
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Timothy  J.  Kieley,  Respondent,  v.  Central  Complete  Com- 
BrsTioN  Manufacturing  Company,  Appellant. 

Attachment  —  Service  op  Summons.  The  service  of  the  summons 
in  the  action,  required  by  section  638  of  the  Code  of  Civil  Procedure  to 
be  made  personally,  or  begun  by  publication,  upon  a  defendant  against 
whose  property  a  warrant  of  attachment  is  granted,  within  thirty  days 
after  the  granting  thereof,  in  order  to  sustain  the  attachment,  must  be  such 
a  regular  and  formal  service  as  would  sustain  the  entry  of  a  judgment  on 
default. 

Kieley  v.  C.  C.  C  Mfg.  Co,  (13  Misc.  Rep.  85),  reversed. 

(Argued  November  25,  1895;  decided  December  10,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Court  of 
Common  Pleas  for  the  city  and  county  of  New  York,  made 
June  3,  1895,  which  affirmed  an  order  of  the  Special  Term 
denyiog  defendant's  motion  to  vacate  an  attachment. 

The  facts,  so  far  as  material,  are  stated  in  tlie  opinion. 

Melville  Egleston  for  appellant.  The  warrant  of  attach- 
ment is  void  because  of  the  failure  to  serve  the  summons  as 
required  by  law.  (Code  Civ.  Pro.  §  638 ;  Williams  v.  Van 
ValkenbuTffh^  16  How.  Pr.  144.)  The  summons  not  having 
been  served,  nor  publication  commenced  within  the  time 
required  by  law,  the  jurisdiction  of  the  court  ceased  and  the 
warrant  of  attachment  was  inoperative  and  void.  {Blossom 
V.  JSstes,  84  N.  Y.  617;  Taylor  v.  Troncoso,  76  N.  Y.  599; 
Mcjarrieta  v.  Saen2^  80  JST.  Y.  549 ;  Day  v.  Bach^  87  K  T. 
56;  Fisher -v.  Langhein,  103  K  Y.  84;  CassittY.  Winchell^ 
39  Hun,  439;  Kelly  v.  Countryman^  15  Hun,  99;  Betze- 
mann  v.  Brooks,  31  Hun,  271 ;  Waffle  v.  Golle,  53  Barb.  522  ; 
Taddihen  v.  Cantrell,  4  T.  &  C.  222 ;  Ruser  v.  D.  Co.,  7 
Misc.  Rep.  396.)  The  attachment  cannot  be  sustained  upon 
the  ground  that  service  of  the  summons  has  been  defeated  by 
the  disingenuous  artifices  of  persons  in  the  interest  of  defend- 
ant corporation.  {Mojarrieta  v.  Saenz^  80  N.  Y.  547 ;  Catlin 
V.  Ricketts,  91  N.  Y.  668.) 

Cha/rles  J.  Ha/rdy  for  respondent.  It  was  incumbent  upon 
the  defendant,  in  order  to  succeed  upon  its  motion,  to  present 
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proof  satisfactory  to  the  coTirt  that  it  was  not  served  with  pro- 
cess herein.  {Southwell  v.  Marryatt^  1  Abb.  Pr.  218 ;  Doiiadi 
V.  iT.  T.  S.  M.  Ins.  Co,,  2  E.  D.  Smith,  519.)  ColweU  was 
the  agent  of  the  defendant  company  within  the  meaning  of 
the  statute  as  to  service  of  process  upon  a  foreign  corporation. 
(Palmer  v.  P.  Co.,  35  Hun,  369 ;  Tuchband  v.  0.  <&  A.  B. 
JR.  Co.y  115  N.  Y.  437.)  The  service  as  it  was  made  here 
is  entirely  sufficient.  {Gihbs  v.  Ins.  Co.,  63  N.  Y.  227 ;  Pope 
V.  T.  H.  C.  M.  Co.,  87  N.  Y.  140 ;  McCulloch  v.  P.  N.  M. 

W.  Co.,  29  Civ.  Pro.  Kep.  386 ;  Barrett  v.  T.  Co.,  31  K 
Y.  S.  E.  465;  IlilUr  v.  J?.  B.  Co.,  70  N.  Y.  223;  Wallis  v. 
LoU,  15  How.  Pr.  567.)  Under  the  circumstances  disclosed 
in  the  affidavits  the  motion  was  properly  denied.     {P.   C.    C. 

Works  V.  Jochen,  8  Civ.  Pro.  Rep.  424 ;  Hilton  v.  Thurston, 
1  Abb.  Pr.  318 ;  U.  P.  B.  Co.  v.  Novak,  61  Fed.  Eep.  573.) 
It  is  the  absolute  duty  of  a  foreign  corporation  to  take  notice 
of  and  to  appear  in  any  action  brought  against  it  by  a  citizen 
of  this  state  when  it  is  apprised  of  the  beginning  of  that 
action.     {Pojpe  v.  T.  H.  C  M.  Co.,  87  N.  Y.  140.) 

Haight,  J.  The  motion  to  vacate  the  attachment  wa& 
made  upon  the  ground  that  personal  service  of  the  summons 
had  not  been  made,  nor  publication  thereof  commenced, 
within  thirty  days  after  the  granting  of  the  attachment.  The 
Code  of  Civil  Procedure  (§  638)  provides  that  "personal  serv- 
ice of  the  summons  must  be  made  upon  the  defendant,  against 
whose  property  the  warrant  is  granted,  within  thirty  days 
after  the  granting  thereof ;  or  else,  before  the  expiration  of 
the  same  time,  service  of  the  summons  by  publication  nmst 
be  commenced,  or  service  thereof  must  be  made  without  tlie 
state,  pursuant  to  an  order  obtained  therefor,  as  prescribed  in 
this  act ;  and  if  publication  has  been,  or  is  thereafter  com- 
menced, the  service  must  be  made  complete  by  the  continu- 
ance thereof."  It  is  claimed  that  the  service  of  the  summons 
is  sufficient  to  sustain  the  attachment,  if  the  defendant  had 
notice  in  time  to  resist  the  claim  made  against  it,  even  though 
the  service  was  not  such  as  would  sustain  the  entry  of  judg- 
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ment  on  default;  relying  upon  Putnam  County  Chemical 
Works  V.  Jochen  (8  Civ.  Pro.  Hep.  424).  Ought  the  provis- 
ion  of  the  Code  to  receive  such  a  construction  ?  It  will  be 
observed  that  it  states  that  '^personal  service  of  the  summonfi 
must  be  made,"  etc.  This  enactment  has  already  received 
attention  in  several  cases.  In  Blossom  v.  Estes  (84  N.  Y. 
614)  a  motion  veas  made  to  vacate  an  attachment  on  the  ground 
that  the  summons  was  not  personally  served,  nor  publication 
thereof  commenced,  witliin  thirty  days  from  the  issuing  of 
the  warrant.  The  motion  was  denied  at  Special  Term,  but, 
upon  appeal  to  the  General  Term,  the  order  was  reversed  and 
the  motion  granted.  That  order  was  affirmed  in  this  court 
upon  the  ground  that  the  attachment  was  rendered  void  by  a 
failure  to  serve  or  publish  the  summons  within  the  time  speci- 
fied. (See,  also,  Taylor  v.  Troncoso^  76  N.  Y.  599 ;  Mqjar- 
rieta  v.  Saenz^  80  N.  Y.  547 ;  Cossitt  v.  Wine/ieU^  39  Hun, 
439  ;  Waffle  v.  Oobh,  53  Barb.  517,  522.)  It  is  true  that  the 
object  of  service  is  to  give  notice  and  an  opportunity  to 
defend.  But  it  must  be  made  in  the  manner  prescribed  in 
the  statute.  {Gibbs  v.  Ins.  Co,,  63  N.  Y.  114 ;  HiUer  v.  R. 
R.  Co.,  70  N.  Y.  223  ;  Pope  v.  Terre  Haute  C  Mfg.  Co.,  87  K 
Y.  137.)  Service  of  the  summons  is  required  by  the  Code. 
It  can  be  made  personally,  by  publication  or,  in  some  cases, 
by  substituted  service  in  the  manner  pointed  out  by  the  Code. 
Jurisdiction  is  only  acquired  by  service  in  accordance  with 
one  of  the  forms  prescribed.  The  meaning  of  the  language 
quoted  is  quite  apparent.  It  is  clear  and  unequivocal.  It  is 
used  in  the  formation  of  a  system  of  practice  in  connection 
with  other  provisions,  which  are  intended  to  be  in  harmony 
with  it.  We  cannot  believe  that  it  was  contemplated  that  a 
form  of  service  was  intended  to  be  sufficient  to  sustain  the 
attachment  and  not  sufficient  to  support  the  judgment. 

In  this  case  the  attachment  was  levied  upon  money  belong- 
ing to  the  defendant  in  the  hands  of  one  Rutzler,  and  at  the 
same  time  the  sheriff  left  with  him  a  copy  of  the  summons 
and  complaint,  together  with  copies  of  the  attachment  papers. 
A  few  days  thereafter  he  dehvered  the  papers  to  one  Colwell, 
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the  general  manager  of  the  defendant.  Colwell  testified  that 
Rutzler  only  loaned  the  papers  to  him  under  the  promise  that 
he  would  return  them,  and  before  letting  him  have  them 
marked  each  paper  with  his  signature  for  identification,  and 
tliat  shortly  thereafter  he  returned  the  papers  to  Rutzler. 
This  statement  is  not  contradicted,  and  we  must,  therefore, 
take  it  as  true.  It  appears  that  Colwell  communicated  the 
fact  of  the  levy  to  the  directors  of  the  company  and  also  to 
its  attorney,  and  that  he  had  some  talk  with  the  attorney  of 
the  plaintiff  about  the  conipany's  appearing  in  the  action,  or 
that  he  would  let  him  know  when  the  president  of  the  com- 
pany was  to  be  in  town,  so  that  personal  service  of  the  sum- 
mons could  be  made.  But  we  discover  nothing  in  his  failure 
to  disclose  his  own  character,  or  in  what  was  said  about  the 
appearance  or  service  of  the  president,  that  estops  the  defend- 
ant from  insisting  on  its  legal  rights,  or  that  amounts  to  fraud, 
deception  or  an  inducement  to  the  plaintiff  to  allow  the  thirty 
days  to  run  without  service.  We  do  not  understand  him  to 
claim  that  he  was  misled,  for  the  attorney  distinctly  states 
that  the  time  ran  because  of  the  miscalculation  of  the  man- 
aging clerk.  The  case  must,  therefore,  be  regarded  as  nar- 
rowed to  that  of  service,  and  upon  that  we  feel  compelled  to 
hold  that  it  was  not  sufficient.  (  Williams  v.  Van  Valken- 
iuTffj  16  How.  Pr.  144 ;  McNamara  v.  Canada  Steamship 
Co.,  11  Daly,  297,  300;  White  v.  Coulter,  1  Hun,  357; 
Smith  V.  Kerr,  49  Hun,  29.) 

We  are  aware  that  this  conclusion  may  result  in  a  loss  to 
the  plaintiff,  but  the  fault  is  not  with  the  law.  The 
conduct  of  the  officers  of  the  defendant  may  not  have 
been  what  it  should,  but  this  furnishes  no  reason  for  dispens- 
ing with  the  safeguards  with  which  the  statute  surrounds  the 
parties  who  are  brought  into  court  to  answer  charges  made 
against  them,  nor  justifies  us  in  permitting  the  well-settled 
practice  to  be  shaken  or  departed  from. 

The  orders  of  the  General  and  Special  Terms  should  be 
reversed  and  the  motion  granted,  with  costs. 

All  concur. 

Ordered  accordingly. 
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_162_159         BuRB  Mattioe,  Respondent,  v.  Henry  Wiloox,  Appellant. 

1.  Libel  —  Attorney  at  Law  —  Chakge  of  PROPESsiOKAii  Incapac- 
ity. A  publication  which,  in  effect,  charges  an  attorney  at  law  with 
incapacity  to  perform  the  ordinary  duties  of  his  profession  in  a  givea 
class  of  actions  (as,  e.  g.,  with  incapacity  to  defend  actions  of  negligence 
brought  against  a  municipal  corporation),  in  regard  to  which  he  has  held 
himself  out  as  capable  by  accepting  employment  therein,  is  equivalent  to 
a  charge  of  general  incapacity  in  his  profession,  and  so  actionable  as  libel- 
ous per  se,  without  allegation  or  proof  of  special  damage. 

2.  Innuendo  —  Different  Meanings —  Submission  to  Jury.  If  the 
words  constituting  an  alleged  libel  are  in  all  possible  senses  libelous  per 
86,  although  capable  of  different  meanings,  some  of  which  are  graver  in 
their  nature  than  others,  and  the  complaint  contains  an  innuendo  which 
charges  all  the  possible  meanings,  it  is  not  error  of  which  the  defendant 
can  complain  if  the  court  charges  the  jury  that  the  language  has  the 
milder  meaning  only,  and  does  not  include  the  graver  meanings,  instead  of 

^  submitting  to  the  jury  all  the  meanings  charged  by  the  innuendo. 

8.  Mitigating  Circumstances.  To  constitute  mitigating  circum- 
stances, in  an  action  for  libel  (aside  from  the  prior  acts  or  publications  of 
the  plaintiff  tending  to  exasperate  the  feelings  of  the  defendant,  and  which 
do  not  exist  in  this  case),  the  facts,  while  not  proving  the  truth  of  the 
charge,  must  tend  in  some  appreciable  degree  towards  such  proof;  they 
must  be  connected  with  or  bear  upon  the  defamatory  charge,  and  must 
tend  to  disprove  malice  by  showing  that  the  charge  was  made  in  the  hon- 
est belief  that  it  was  true,  with  some  reason  for  such  belief,  and  without 
actual  malice  or  evil  design. 

4.  Privileged  C'ommunication.  A  publication,  open  to  the  meaning 
of  charging  a  village  officer  with  criminality  in  his  office  and  with  incom- 
petency in  his  professional  capacity  as  an  attorney  at  law,  in  which 
capacity  he  had  been  employed  on  behalf  of  the  village,  is  not  rendered  a 
privileged  communication  by  the  fact  that  it  was  contained  in  a  circular 
the  balance  of  which  was  upon  general  village  subjects  which  the  writer 
was  justified  in  referring  to,  written  and  procured  to  be  printed  by  a  tax- 
payer and  distributed  among  the  citizens  of  the  village  just  prior  to  a 
charter  election  for  village  trustees. 

5.  Meaning  of  Libelous  Language  —  Submission  to  Jury.  The 
submission  to  the  jury,  in  an  action  for  libel,  of  the  question  whether  the 
alleged  libelous  language  does  not  have  a  meaning,  of  which  it  is  capable 
and  which  is  not  strained  or  unnatural,  and  which,  if  found,  is  declared 
by  the  court  to  be  actionable,  is  not  rendered  erroneous  by  the  fact  that 
the  language  is,  also,  susceptible  of  an  innocent  meaning,  provided  such 
innocent  meaning  is,  also,  presented  to  the  jury  to  find,  with  the  instruc- 
tion that  if  found  the  language  is  not  actionable. 

Reported  below,  71  Hun,  485. 

(Argued  November  26,  1895;  decided  December  10,  1895.) 
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Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
upon  an  order  made  September  12,  1893,  which  aflSrmed  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict  and  also 
aflSrmed  an  order  denying  defendant's  motion  for  a  new 
trial. 

This  is  an  action  to  recover  damages  for  an  alleged  libel 
published  by  tlie  defendant  of  and  concerning  the  plaintiff. 

The  publication  was  made  by  the  defendant  in  the  form  of 
a  circular  which  he  procured  to  be  printed  and  which  he  caused 
to  be  circulated  among  the  citizens  of  Oneonta  just  prior  to  a 
charter  election  for  trustees  of  the  village.  The  plaintiff  was 
an  assessor  of  the  village,  and  being  an  attorney  at  law  hAd 
been  frequently  employed  by  the  village  authorities  to  attend 
to  its  law  business  and  to  defend  suits  brought  against  it  to 
recover  damages  by  reason  of  the  alleged  negligence  of  the 
village  agents  in  caring  for  the  streets.  Judgments  had  been 
obtained  against  the  village  in  some  such  suits.  The  follow- 
ing is  the  circular.  Paragraphs  two  and  eifi:ht  are  the  only 
ones  which  concern  the  plaintiff. 

"How  TO  Make  Business  Good  in  Oneonta,  N.  Y. 
«Ko.  1.  Oneonta,  N.  Y.,  February  1,  1890. 

"  1st.  Bond  the  town  for  $11,000  to  build  a  bridge  over  the 
river. 

"  2d.  Make  Burr  Mattice  Attorney  for  the  village  so  that 
every  person  that  gets  spanked  on  the  ice  will  be  able  to 
obtain  a  judgment  of  from  $1,000  to  $10,000  against  the 
village. 

"  3d.  Vote  $4,000  every  year  for  31  electric  lights. 

"4th.  Pay  the  Water  Company  $30  each  for  100  or  more 
hydrants,  for  each  and  every  year. 

"  5th.  Bond  the  village  every  year  for  $20,000. 

"  6th.  Vote  to  bond  and  pave. 

"  7th.  Have  the  trustees  levy  the  full  two  per  cent  because 
the  lanv  allows  it, 
79 
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"  8tli.  Elect  Burr  Mattice  and  Henry  Potter  assessors  to  put 
up  the  valuation  so  that  the  trustees  can  rob  the  taxpayers  on 
the  two  per  cent  levy. 

*'  9th.  To  please  the  trustees,  vote  all  the  special  taxes  yon 
can  over  and  above  the  two  per  cent  that  the  charter  permits. 

'*  10th.  Mortgage  the  village  with  six  fool  trustees  to  throw 
away  moneys  extorted  from  the  taxpayers. 

"  lltli.  If  any  man  has  the  manhood  and  courage  to  expose 
the  weakness  or  rascality  of  the  trustees,  or  any  one  in  otface, 
screen,  conceal,  cover  up,  divert  the  attention  of  the  people 
from  the  wrongdoers,  have  him  called  a  crank,  a  chronic 
growler,  and  ^  ought  to  be  despised  by  every  man,  woman 
and  child  in  the  village.' 

"  And  by  the  way,  what  Oneonta  needs  most  at  the  present 
time  is  one  able,  honest,  inde{>endent  newspaj^^er,  that  will 
defend  the  poor  mortgaged  taxpayers  of  this  village. 

"HENRY  WILCOX." 

A  verdict  for  plaintiff  having  been  affirmed  at  the  General 
Term,  the  defendant  has  appealed  here,  and  his  counsel  now 
argues  several  propositions  of  law  which  it  is  claimed  should 
be  decided  in  defendant's  favor  and  which  should  secure  a 
reversal  of  the  judgment  against  him.  Several  of  them  are 
referred  to  in  the  following  opinion. 

Isaac  IL  Maynard  for  appellant.  Whether  the  words  set 
forth  in  the  second  paragraph  of  the  circular  referred  to  were 
libelous  or  not  depended  upon  their  construction  and  mean- 
ing, which  were  questions  for  the  consideration  and  determi- 
nation of  the  jury,  and  tlie  trial  court  erred  in  stating  to  tlie 
jury  that  these  words,  upon  tlieir  face,  charged  the  plaintiff 
with  professional  incompetency  and  incapacity,  and  that  the 
only  question  for  them  to  determine  u{>on  this  branch  of  the 
case  was  the  question  of  damages.  (Townshend  on  Libel  [4th 
ed.J,  486,  §  284 ;  Dolloway  v.  Turrill,  26  Wend.  383 ;  Beir 
terer  v.  Bushhy,  15  Penn.  St.  466 ;  P.  E,  Co,  v.  McCurdy^ 
114  Penn.  St.  554 ;  Regina  v.  Bradlaugh,  L.  R.  [3  Q.  B.  Div.] 
607 ;  Pinrwck  v.  O'JS^eil^  63  Penn.  St.  263  ;  Gregory  v.  Atkins^ 
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42  Vt.  237 ;  Jioffers  v.  Cline,  56  Miss.  808 ;  Doyley  v.  RolerU^ 
3  Bing.  [N.  C]  835 ;  Tomlinson  v.  BritUebank,  1  H.  &  W, 
573 ;  Skinner  v.  Grant,  12  Vt.  456 ;  Sibley  v.  Tomlina,  4 
Tyrw.  90 ;  Thompson  v.  Grimes^  5  Ind.  385 ;  Mosher  v. 
/Sfc«,  20  N.  E.  Rep.  752;  Newell  on  Slander,  628,  §  38; 
Hemmena  v.  Nelson,  138  N.  Y.  530 ;  Walker  v.  T.  6't>.,  29 
Fed.  Rep.  827;  Van  Vechten  v.  Hopkins,  5  Johns.  221; 
King  V.  Home,  Cowper,  184 ;  People  v.  Croswell,  3  Johns, 
Cas.  360 ;  i^0(?^  v.  Brmon,  8  Johns.  63  ;  Xynde  v.  Johnson^ 
39  Hun,  16 ;  Ronnie  v.  Ryder,  8  N.  Y.  Supp.  5 ;  Clarke  v. 
Anderson,  11  N.  Y.  Supp,  729 ;  Sanderson  v.  CaldweU,  45 
N.  Y.  398;  ^ay^  v.  ^a«,  72  N.  Y.  418;  Critikshank  y. 
Gordon,  118  N.  Y.  198 ;  Wood/ruf  v.  Bradst/reet,  116  N. 
Y.  217.)  The  trial  court  erred  in  submitting  to  the  jury 
the  question  whether  the  words  in  the  eighth  paragraph  of 
the  circular  were  libelous.  (Starkie  on  Libel,  482,  §  446 ; 
Newell  on  Defamation,  629,  §  39.)  The  publication  was 
privileged  as  to  both  alleged  charges,  and  the  court  should 
have  so  charged.  {Hamilton  v.  Eno,  81  N.  Y.  124 ;  Klinck 
V.  Colby,  46  N.  Y.  427 ;  Lewis  v.  Chapman,  16  N.  Y.  369 ; 
Van  Wyck  v.  Aspinv)all,  17  N.  Y.  193 ;  Orinsby  v.  Douglass^ 
37  N.  Y.  479 ;  Townshend  on  Slander  &  Libel,  125,  249, 429 ; 
Cooper  V.  Greely,  1  Den.  358.)  The  trial  court  erred  in  its 
charge  to  the  jury  that  the  first  paragraph  complained  of, 
numbered  2  in  the  article,  was  undefended  and  unmitigated, 
and  that  some  damage  should  be  rendered  for  it,  and  that 
plaintiff  was  entitled  to  exemplary  damages  therefor.  {Klinck 
V.  Colby,  46  N.  Y.  431;  Uarailton  y^ Eno,  81  N,  Y.  116; 
People  V.  Seaman,  6  N.  Y.  S.  R.  765.)  If  the  defendant 
wrote  the  article  complained  of  without  any  malicio\\s  intention 
to  injure  the  plaintiff,  then  inasmuch  as  the  article  dealt  with 
matters  of  wide  public  importaiice,  affecting  the  interest  of  the 
defendant  and  other  taxpayers,  the  defendant  had  the  right  to 
criticise  the  acts  and  conduct  of  the  plaintiff,  and  it  was  for  the  ^ 
jury  to  determine  whether  or  not  he  had  in  the  article  com- 
plained of  gone  beyond  the  limitation  of  a  proper  criticism. 
{Ormsby  v.  Douglass,  37  N.  Y.  479  ;  16  N.  Y.  373;  Sta-rkie  on 
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Slander,  242,  §  269 ;  Lewis  v.  ChapiYian,  16  N.  Y.  375.)  It  wa& 
error  to  exclude  the  testimony  of  the  defendant  in  response  to 
the  questions  relating  to  the  general  opinion  of  the  public  as 
to  plaintiff's  official  acts.  (13  Am.  &  Eng.  Ency.  of  Law,  440 ; 
Towrishend  on  Slander  &  Libel,  256 ;  Root  v.  King^ 
7  Cow.  634  ;  Blackingstaff  v.  Pemnn^  27  Ind.  527 ;  Matson 
V.  Buck^  5  Cow.  499;  Cameron  v.  T.  Asm.^  27  N.  Y. 
S.  R.  910 ;  Dolevin  v.  Wilder,  34  How.  Pr.  488.)  It  was  error 
to  exclude  questions  bearing  directly  upon  the  jgood  faith  of 
defendant,  and  as  to  whether  the  publication  was  malicious  or 
was  based  upon  cause  of  complaint,  either  actual  or  supposed* 
{Cameron  v.  T.  Asm.,  27  N.  Y.  S.  E.  910 ;  Townshend  on 
Slander,  256 ;  Dolevin  v.  Wilder,  34  How.  Pr.  488.) 

Alfred  C.  Tennant  and  Douglass  W.  Miller  for  respondent. 
The  words  set  forth  in  the  second  paragraph  of  the  circular 
are  clearly  libelous  ^^  se,  and  the  trial  judge  did  not  err  in  so 
holding.  {Mattice  Y,  Wd€ox,36  N.  Y.  S.  R.  914;  129  N. 
Y.  633;  71  Hun,  485;  Moore  v.  Francis,  121  N.  Y.  190; 
Sanderson  v.  Caldioell,  45  N.  Y.  398 ;  Moore  v.  Bennett,  48- 
N.  Y.  472 ;  Carpenter  v.  Haminond,  1  N.  Y.  S,  R.  551 ; 
Bergniann  v.  Jones,  94  N.  Y.  51 ;  Cramer  v.  RiggSy  IT 
Wend.  209 ;  Croswell  v.  Weed,  25  Wend.  621 ;  FtmUs  v. 
Bowen,  30  N.  Y.  20;  Furdi/  v.  F.  F.  Co.,  26  Hun,  206 ;  4 
Wait's  Act.  &  Del  81 ;  Cruikshank  v.  Gordon,  28  N. 
Y.  S.  R.  784;  Ttirton  v.  JV.  Y.  Recorder,  144  N.  Y. 
144;  Hunt  v.  Bennett,  19  N.  Y.  173;  Holmes  v.  Jones, 
121  N.  Y.  461;  Morey  v.  M.  J.  Assn.,  123  N.  Y.  207; 
Fidler  v.  Delevaii,  20  Wend.  57;  Foot  v.  Brown,  8 
Johns.  6Z\  Lynde  v.  Johnson,  39  Hun,  16;  Townshend  on 
Slander  [4th  ed.],  12  ;  Holt  on  Libel,  21 ;  1  Chitty  Prac.  45- 
Starkie  on  Slander,  89 ;  Brooke  v.  Harrison,  91  N.  Y.  89.) 
The  trial  court  properly  submitted  to  the  jury  for  its  interpi-e- 
tation  the  charge  contained  in  the  eighth  paragraph,  and  left  it  ta 
them  to  say  whether  the  words  used  were  injurious  or  innocent. 
{Sanderson  v.  Caldwell,  45  N.  Y.  401 ;  Brooks  v.  Harrison^  91 
N.  Y.  83.)    The  trial  court  properly  held  as  a  matter  of  law  that 
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the  publication  was  not'privileged.  {Hamilton  v.  Eno^  81 N.  Y. 
117;  By  am  v.  Collins,  111  K  Y.  143;  Wood  v.  Wiman, 
122  ISr.  Y.  449 ;  Hunt  v.  Bennett,  19  N.  Y.  174 ;  Sunderlin 
V.  Bradstreet,  46  N.  Y.  188 ;  Taylor  v.  Church,  8  N.  Y. 
452  ;  TT'^i^/-  v.  Vincent,  29  N.  Y.  S.  R.  603.)  The  trial  court 
properly  charged  the  jury  that  the  paragraph  relating  to  the 
plaintiflF  in  his  professional  capacity  as  an  attorney  being 
libelous  per  se,  and  no  justification  having  been  pleaded,  or 
attempted  upon  the  trial,  the  jury  should  render  some  dam- 
age on  account  of  it.  {Taylor  v.  Church,  8  N.  Y.  452; 
SajniieU  v.  E.  M,  Assn,,  9  Hun,  294 ;  75  N.  Y.  604 ;  Berg- 
mann  v.  Jones,  94  N.  Y.  51  ;  Holmes  v.  Jones,  121  N.  Y.  461 ; 
Warner  v.  P.  P.  Co.,  132  N.  Y.  181 ;  Marks  v.  P.  P.  Co., 
4tl  N.  Y.  S.  R.  775.)  The  paragraph  charging  plaintifE  with 
incompetency  as  an  attorney  was  entirely  undefended.  Not 
a  single  fact  was  pleaded  which  would  tend  to  justify  or  miti- 
gate the  libelous  publication,  and  no  evidence  was  given  upon 
the  trial  tending  to  excuse,  justify  or  mitigate  it.  (Town- 
shend  on  Libel  [4th  ed.],  604;  Fry  v.  Bennett,  5  Sandf. 
54;  Knox  v.  Cornel.  Agency,  40  Ilun,  508;  Ball  v. 
E.  P.  Co,,  38  Hun,  11 ;  Code  Civ.  Pro.  §  536 ;  Wach- 
ter  V.  Quenzer,  29  N.  Y.  547 ;  Hatfield  v.  Lasher,  81  N.  Y. 
246;  Hamilton  v.  Eno,  81  N.  Y.  116;  Turton  v.  iT.  F.  P. 
Co.,  144  N.  Y.  149;  Moore  v.  Francis,  121  N.  Y.  207; 
Marey  v.  Jf.  j;  ^^«/i.,  144  N.  Y.  148.) 

Peckham,  J.  First.  In  our  judgment  the  trial  court  made 
no  mistake  in  charging  the  jury  that  the  words  of  the  second 
paragraph  upon  their  face  were  actionable,  and  that  the  only 
question  for  them  to  determine  upon  that  branch  was  one  of 
damages.  The  learned  judge  said  there  was  no  ambiguity 
about  the  language ;  that  the  meaning  which  everybody  reading 
it  would  draw  from  it  was  the  incompetency  and  incapacity  of 
the  plaintiff  as  an  attorney  to  perform  the  duties  of  the  attor- 
ney to  the  village,  and  that  it  attacked  the  plaintiff  in  liis  pro- 
fessional capacity,  and  nothing  remained  for  the  jury  but  to 
assess  the  damages.     The  counsel  for  the  defendant  argues 
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that  tliis  was  error,  for  the  reason  that  the  language  is,  at 
least,  capable  of  two  different  meanings,  one  of  which  is  not 
actionable,  and  the  question  should  have  been  left  to  the  jury 
to  say  in  which  sense  the  language  w^as  used  by  the  defendant. 
He  says  that  it  was  a  question  for  the  jury  whether  the 
defendant  intended  to  or  did  charge  a  lack  of  professional 
skill  or  ability  generally,  or  only  a  lack  of  it  in  the  particu- 
lar case  or  cases  referred  to. 

The  language  used  by  the  court  in  I^oot  v.  Brown  (8  Johns. 
63)  is  cited,  to  the  effect  that  the  law  only  gives  an  action  for 
words  that  affect  a  man's  credit  in  his  profession  as  charging 
him  generally  in  his  profession  with  ignorance  or  want  of 
skill,  or  a  want  of  integrity,  either  in  general  or  in  particular. 
To  the  same  effect  are  cited  the  cases  of  Lynde  v.  Johnson  (39 
Him,  16),  and  Cruikshank  v.  Gordon  (118  N.  Y.  178.)  The 
last  two  cases  were  those  relating  to  surgeons  in  respect  to 
particular  cases  treated  by  them.  The  case  in  Hun  was  held 
proper  to  be  submitted  to  the  jury  for  its  decision  as  to  the 
meaning  of  the  language  used,  whether  it  meant'  to  charge 
ignorance  in  general,  or  merely  with  a  want  of  that  proper 
care  and  skill  in  ascertaining  the  remedy  required  in  the  par- 
ticular ease.  The  Cruiksfiank  case  was  one  where  it  was 
held  that  the  language  used  did  impute  general  ignorance  of 
medical  science,  and  so  was  actionable  ^er  ae.  Other  cashes  to 
like  effect  were  cited  by  counsel  in  his  exhaustive  brief  in  this 
case.  The  complaint  herein  alleges  no  special  damage  and 
none  was  proven.  If  the  words  used  are  capable  of  the  con- 
struction contended  for  by  counsel  for  the  defendant,  then,  he 
says,  that  as  no  allegation  was  made  and  no  proof  given  of 
any  special  damage,  the  question  as  to  the  sense  to  be  given  to 
the  language  was  for  the  jury. 

The  cases  above  mentioned  and  the  others  cited  by  tlie 
counsel  do  not  as  we  think  cover  this  case. 

The  language  used  by  the  court  must  be  looked  at  with 
reference  to  the  facts  of  the  case  wherein  it  is  employed. 
Thus,  in  the  case  of  Foot  v.  Broion  {s^cprd)  an  action  of  eject- 
ment had  been  brought  by  the  plaintiff,  an  attorney,  for  his 
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client,  and  the  words  used  by  the  defendant  only  charged 
plaintiff  with  negligence  or  want  of  skill  in  the  particular  ' 
ejectment  suit  mentioned,  and  such  a  charge  was  held  to 
necessitate  an  allegation  and  proof  of  special  damage  to  render 
it  actionable.  The  court  said  there  was  not  a  case  in  the 
books  where  an  action  had  been  held  to  lie  for  charging  a 
professional  man  with  ignorance  in  a  particular  case.  Con- 
tinuing, the  learned  court  said  that  "  there  was  no  physician, 
however  eminent,  who  is  not  liable  to  mistake  the  symptoms 
of  a  particular  disease  nor  any  attorney  who  may  not  mis- 
understand the  complicated  nature  and  legal  consequences  of 
a  particular  litigation."  Would  it  not,  however,  be  actionable 
2}er  86  to  say  of  a  physician  to  a  "  lying-in  hospital,"  that  he 
was  ignorant  of  the  first  principles  of  obstetrical  practice  ? 
Or  of  a  medical  superintendent  in  an  insane  hospital,  that  he 
was  entirely  incapable  of  properly  treating  a  case  of  insfinity  ? 
Or  of  a  lawyer  devoting  himself  to  cases  involving  the  law  of 
patents,  that  he  was  an  ignoramus  so  far  as  the  law  of  patents 
was  concerned  ?  True,  the  doctor  or  the  lawyer  might  be 
capable  in  other  branches  of  the  profession,  and  the  words 
suggested  do  not  refer  to  his  general  incompetency  as  a 
physician  or  lawyer  in  all  of  those  branches,  and  yet  it  would 
seem  as  if  there  could  be  no  fair  doubt  that  such  words  would  be 
actionable  2>er  se.  They  refer  to  general  incapacity  or  igno- 
rance in  that  particular  branch  or  sphere  of  professional  labor 
chosen  by  such  doctor  or  lawyer.  The  plaintiff  in  this  case  had 
been  frequently  counsel  for  the  village  of  Oneonta.  In  such 
an  employment  it  would  almost  necessarily  (as  in  fact  it  did) 
happen  that,  among  others,  cases  of  negligence  would  arise  and 
it  would  be  the  duty  of  the  counsel  employed  by  the  village 
to  defend  such  suits.  A  general  incapacity  to  properly  per- 
form the  duties  of  defending  that  class  of  cases  seems  to  be, 
under  such  circumstances,  equivalent  to  a  general  incapacity 
to  properly  discliarge  the  duties  of  his  profession.  Tliose 
duties  are,  in  these  circumstances,  to  try  such  cases,  and  he 
assumes  a  responsibility  in  taking  such  a  general  class  of 
employment  to  discharge  such  duties  with  ordinary  care  and 
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capacity.  A  charge  which  accuses  him  of  incapacity  to  per- 
form tlie  ordinary  duties  appertaining  to  tlie  practice  of  his 
profession  in  such  cases  is  of  so  general  a  nature  as  to  come 
within  the  reason  if  -not  the  very  letter  of  the  rule  as  to 
general  incapacity.  It  is  not  incapacity  as  to  a  single  case  or 
a  single  litigation.  It  is  incapacity  as  to  a  general  class  of 
actions  in  regard  to  which  he  has  assumed  knowledge  and 
capacity  to  a  reasonable  extent  by  taking  such  cases  as  a  class 
and  defending  them  as  part  of  his  professional  duties. 

The  words  actually  used  in  the  so-called  second  paragraph 
of  this  circular  amount  at  the  least  to  a  charge  of  general 
incapacity  to  defend  negligence  cases,  and  it  is  that  very  class, 
among  others,  that  the  plaintiff  had  held  himself  out  as  capable 
of  defending  when  accepting  the  employment  of  the  village 
to  act  as  its  attorney  or  counsel  in  cases  of  this  character  and 
in  defending  such  cases.  The  language  used  in  this  para- 
graph is  of  a  character  to  make  the  inference  a  necessar}-  one 
that  actions  against  the  village  having  no  real  merit  on  the 
part  of  the  plaintiffs  would  end  in  large  verdicts  in  their  favor 
resulting  either  from  incapacity  on  the  part  of  the  counsel  for 
the  village  or  else  from  a  lack  of  integrity  in  making  the 
defense.  The  trial  court  did  not  submit  to  the  'jury  to  find 
the  latter  possible  construction,  but  simply  said  that  the 
language  necessarily  implied  lack  of  capacity.  The  defendant 
has  no  right  of  complaint  if  the  more  serious  construction 
were  not  submitted  to  the  jury  and  it  was  confined  to  the  less 
serious  one.  In  Moore  v.  Francis  (121  X.  Y.  199)  it  is  said 
that  words  that  affect  a  man  in  his  trade  or  occupation  and 
which  tend  to  prejudice  him  therein  are  actionable.  To  con- 
fine an  accusation  of  incapacity  to  a  particular  case,  the  courts 
hold,  does  not  tend  to  prejudice  a  man  in  his  profession  with- 
out proof  of  special  damage,  but  it  surely  must  tend  to  so 
prejudice  him  in  a  case  where  the  accusation  is  a  waftt  of 
capacity  to  defend  a  class  of  cases  which  the  attorney  is  in  the 
habit  of  attempting  to  defend,  of  holding  himself  out  as 
capable  of  defending,  and  where  he  has  accepted  employment 
from  a  client,  many  of  whose  cases  are  of  that  description. 
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It  is  also  alleged  that  the  plaintiff,  in  his  complaint,  set  forth 
the  meaning  of  the  language  in  the  second  paragraph  by 
means  of  an  innuendo,  which  alleged  that  the  defendant 
meant  to  charge  the  plaintiff  with  incapacity,  corruption,  dis- 
honesty and  malpractice  in  his  profession.  The  defendant 
claims  that  the  plaintiff  must  be  held  to  proof  of  the  correct- 
ness of  that  charge,  and  whether  it  was  or  was  not  proved 
was  a  question  for  the  jury,  and  that  the  jury  should  not  have 
been  permitted  to  find  for  the  plaintiff  upon  a  naked  finding 
of  incapacity,  without  the  further  finding  that  the  language 
was  intended  to  and  did  include  a  charge  of  dishonesty.  If 
the  words  actually  used  were  in  all  possible  senses  actionable 
per  se^  although  capable  of  different  constructions,  some  of 
which  were  graver  in  their  nature  than  others,  an  innuendo 
might  be  made  use  of  wlxich  charged  the  graver  meaning,  and 
then  whether  the  language  was  so  used  or  understood  would 
be  a  question  for  the  jury.  It  would  not,  however,  be  error 
of  which  the  defendant  could  complain,  if,  under  such  circum- 
stances where  an  innuendo  had  been  so  used,  the  court  should 
declare  in  its  charge  to  the  jury  that  tlie  language  meant 
incapacity,  and  did  not  include  dishonesty  or  malpractice  or 
corruption.  That  the  jury  was  confined  to  the  milder  mean- 
ing of  the  language  used  is  sureh'  no  ground  of  error  for  the 
defendant.  In  such  case  \\\e  innuendo  may  be  disregarded, 
the  same  as  in  cases  where  the  language  is  plain  and  unam- 
biguous. {Turtofi  V.  Recorder  Co.^  144  N.  T.  144.)  We 
hold  that,  in  any  possible  construction  which  could  properly 
be  given  to  the  words  used,  they  were  actionable  ^^r  se.  The 
court  did  not  err  in  its  charge  to  the  jury  upon  the  point  under 
consideration. 

Second.  The  defendant  also  claims  that  the  court  erred  in 
charging  that  the  second  paragraph  was  undefended  and 
unmitigated  and  in  permitting  the  jury  to  find  exemplary 
damages. 

As  to  being  imdef ended  we  think  the  proof  is  clear  that  no 
justification  was  made  out,  and  there  was  no  denial  of  the 
publication.     There  was  no  error  in  so  charging. 
80 
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Nor  do  we  think  the  court  erred  as  to  mitigation.  The 
defendant's  claim  is  that  tlie  jury  should  have  been  allowed  to 
consider,  in  mitigation  of  the  charge,  that  plaintiff  was  incom- 
petent (as  already  spoken  of),  the  various  facts  set  up  in  tlie 
answer,  and  in  regard  to  which  evidence  had  been  given, 
such  as  the  impending  election  of  trustees  for  the  village ; 
that  plaintiff  hsld  been  an  official  of  the  village  (assessor),  and 
during  his  incumbency  great  extravagance  had  prevailed; 
judgments  had  been  obtained  against  the  village  wliile  plain- 
tiff was  its  attorney ;  that  the  charge  was  but  part  of  a  circular 
distributed  to  the  taxpayers  arraigning  the  plaintiff  and  other 
officials  and  criticising  the  general  conduct  of  affairs  and  pub- 
lished for  the  purpose  of  arousing  public  attention  to  these 
matters,  and  that  defendant  was  himself  a  taxpayer  and  resi- 
dent of  the  village  and  interested  in  the  affairs  thereof. 

Mitigating  circumstances  are  those  which,  while  not  proving 
the  truth  of  the  charge,  do  yet  tend  in  some  appreciable  degree 
towards  such  proof  and  thus  permit  of  an  inference  that 
defendant  was  not  actuated  by  malice  in  his  charge.  They 
must  be  of  such  a  nature  as  to  show  that  defendant,  though 
mistaken,  believed  the  charge  to  be  true  when  it  was  made. 
The  mitigating,  facts  must  be  connected  with  or  bear  upon  the 
defamatory  charge.  {Bush  v.  Prossev^  UN.  Y.  347 ;  Bi^i- 
hey  V.  Shaw,  12  N.  Y.  67;  IlamUton  v.  Eno.,  81  N.  Y.  116.) 
Mitigating  circumstances  under  the  old  system,  when  a  justifi- 
cation was  set  up,  could  not  be  proved  because  they  did  not 
amount  to  a  justification.  The  reasons  are  stated  in  the  cases 
in  11  and  12  N.  Y.  {supi^a).  There  have  been  circum- 
stances admitted  as  mitigating  where  from  prior  acts  or  publi- 
cations of  the  plaintiff  the  feelings  of  defendant  have  been 
exasperated.  They  do  not  apply  here.  The  circumstances 
must  otherwise  be  such  as  tend  to  disprove  malice  by  showing 
that  the  words  were  spoken  in  the  honest  belief  that  they 
were  true,  with  some  reason  for  such  belief  and  without  actual 
malice  or  evil  design.  {Bisheij  v.  Shaio,  supra,)  With  this 
definition  as  to  what  are  mitigating  circumstances,  we  do  not 
perceive  how  they  can  be  claimed  to  have  been  proved  in  this 
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case.  Nothing  that  was  proved  can  be  fairly  or  reasonably 
said  to  tend  to  disprove  malice  by  showing  the  words  wer& 
spoken  in  the  honest  belief  of  their  truth,  or  that  there  was 
the  least  reason  for  such  belief.  In  other  words,  the  facts 
proved  had  no  natural  tendency  to  induce  belief  that  the  plain^ 
tiff  was  incompetent  or  that  defendant  had  reasonable  founda- 
tion for  that  belief  arising  from  those  facts  when  he  wrote  the 
circular,  or  even  that  he  had  such  belief  at  all. 

The  fact  that  defendant  did  not  devote  his  whole  circular 
to  charges  against  the  plaintiff,  and  that  the  balance  of  it  was. 
upon  general  village  subjects  which  he  was  justified  in  refer- 
ring to,  does  not  render  the  whole  publication  proper,  nor  is 
the  whole  publication  thereby  made  a  fact  to  be  taken  into 
consideration  as  a  mitigating  one  in  estimating  the  character 
of  the  charges  against  the  plaintiff.  The  judge  added  to  his 
charge  on  this  subject,  that  as  a  result  of  the  words  being 
undefended  and  unmitigated,  the  jury  must  give  some  damage, 
on  account  of  it,  and  the  amount  thereof,  he  told  them,  rested 
in  their  good  sense  and  discretion.  We  think  he  was  right  in 
his  charge.  He  confined  the  jury  upon  a  question  of  exem- 
plary damages  to  the  consideration  of  facts  showing  the  exist- 
ence of  special  malice  as  distinguished  from  a  mere  presump- 
tion of  malice  arising  from  the  publication,  and  he  said  to  the 
jury  that  the  amount  of  these  exemplary  damages  would  be 
larger  or  smaller  or  not  rendered  at  all  according  as  the  jury 
should  find  the  existence  and  extent  or  absence  of  this 
malice. 

Taking  the  whole  charge,  we  think  the  jury  were  properly 
directed.  They  were  to  give  some  damage  because  the  second* 
article  was  undefended  and  unmitigated ;  the  amount  was 
reasonably  in  their  discretion  as  men  of  good  sense  and  fair- 
ness, and  so  it  was  left.  As  to  the  exemplary  damages,  the 
subject  was  also  submitted  to  them  reasonably  and  with  good 
judgment,  and  we  can  see  no  error  in  the  matter^of^  that 
submission. 

Third,  The  defendant  claims  that  the  whole~communica- 
tion  was  privileged,  as  also  was  each  separate  paragraph  relat* 
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ing  to  the  plaintiff.  Proper  requests  were  made  for  instruc- 
tions to  the  jury  to  that  effect,  and  exceptions  duly  taken  to 
the  refusal  of  the  court  so  to  charge.  The  question  as  to 
when  a  defamatory  article  is  privileged  is  in  the  first  instance 
one  of  law.  {Klinck  v.  Colby ^  46  N.  Y.  427 ;  Hamilton  t. 
Eno,  81  K  Y.  116;  Byain  v.  Collins,  111  K  Y.  143.)  If 
the  court  hold  a  communication  privileged,  then  the  question 
of  good  faith  in  its  publication,  of  actual  malice  as  distinguished 
from  that  which  is  presumed  from  a  defamatory  publication, 
and  also  belief  in  the  truth  of  the  statement,  are  all  matters 
for  the  consideration  of  the  jury.  The  court  is  to  first  judge 
as  to  the  claim  of  a  privileged  publication,  and  the  question  is 
whether  the  circumstances  of  the  publication  were  such  as  to 
repel  the  legal  inference  of  malice  and  to  throw  upon  the 
plaintiff  the  burden  of  offering  some  evidence  of  its  existence 
beyond  the  mere  falsity  of  tlie  charge.  {Lewis  v.  Chxipinan, 
16  N.  Y.  369,  373,  per  Selden,  J.)  Where  one  has  an  inter- 
est in  the  matter  published,  or  a  duty,  even  though  not  of  a 
legal  nature,  but  one  only  of  a  moral  or  social  character  and 
of  imperfect  obligation,  and  there  is  a  propriety  in  the  publi- 
cation, and  the  party  makes  a  statement  in  good  faith  to 
another  who  has  some  similar  duty  or  interest,  or  to  whom  a 
like  propriety  attaches  to  hear  or  I'ead  the  utterance,  such 
a  publication  is  privileged,  and  the  questions  of  actual  malice, 
good  faith,  etc.,  must  then  be  submitted  to  the  jury.  (Cases 
above  cited.)  Privileged  communications  are  the  exception 
to  the  general  rule  as  to  malice,  and  the  burden  rests  with  the 
plaintiff  to  show  tliat  the  communication  in  question  is  within 
the  exception.  {Byam  v.  Collin's,  supra.)  The  defendant 
had  the  right  at  all  times  to  communicate  publicly  by  speech,  or 
in  writing,  with  the  citizens  of  Oneonta  regarding  the  general 
condition  of  municipal  affairs.  Tlie  approaching  election  for 
trustees  was  a  peculiarly  appropriate  occasion  for  it.  But 
the  occasion  did  not  excuse  the  defendant  in  making  a  personal 
and  defamatory  charge  against  the  character  of  the  plaintiff, 
nor  was  such  a  charge  privileged  within  the  meaning  of  the 
term  as  already  defined.    (Ilamilton  v.  Eno^  81  K.  Y.  supra.) 
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Tlie  defendant  could  not  tlius  attack  in  an  aspersive  manner  th& 
private  or  professional  character  of  the  plaintiff ;  certainly  not 
unless  there  were  some  fair  or  plausible  reason  for  thus  includ- 
ing and  attacking  it  in  the  course  of  proper  and  appropriate^ 
criticisms  concerning  tlie  manner  in  which  the  affaire  of  the 
village  had  been  conducted.  We  do  not  think  the  proof  or 
the  circumstances  show  there  was  any  such  reason ;  nor  can 
it  fairly  or  appropriately  be  founded  upon  any  or  all  of  the 
facts  proved  by  the  defendant.  If  an  individual  choose  to 
attack  an  officer  and  charge  him  with  incompetency  in  liis 
professional  character  and  with  criminality  in  his  office  as. 
assessor  (if  the  jury  should  so  construe  his  language),  he  must 
be  prepared,  when  brought  into  court,  to  prove  the  truth  of 
his  charge. 

The  court  committed  no  error  in  its  ruling  on  this  subject. 

Fourth.  We  are  also  of  the  opinion  that  the  court  right- 
fully submitted  the  construction  of  the  eighth  paragraph  to 
the  jury.  The  trial  court  left  to  tlie  jury  the  question 
whether  the  language  did  not  mean  that  plaintiff  as  assessor 
combined  with  other  officers  to  make  an  improper  and  illegal 
valuation  in  order  to  carry  out  an  improper  and  illegal  waste 
of  the  taxes  of  the  people,  and  the  jury  were  instructed  that 
if  such  were  the  meaning  of  the  language  it  was  actionable. 

The  counsel  for  the  defendant  criticises  this  charge  because 
he  says  the  language  is  incapable  of  any  such  meaning,  and 
also  because  the  plaintiff  in  his  complaint,  by  way  of  innuendo, 
alleged  that  defendant  meant  by  this  language  to  charge 
plaintiff  with  corruptly  and  dishonestly  entering  into  an 
unlawful  and  collusive  agreement  with  the  board  of  trustees 
of  the  village  to  unlawfully  and  corruptly  increase  the  assessed 
valuation  of  the  village  for  the  purpose  of  extorting  money 
from  the  taxpayers  of  the  village.  The  defendant's  counsel 
claims  that  the  plaintiff  is  bound  by  the  allegations  in  his  com- 
plaint as  to  the  meaning  of  the  words  and  he  cannot  be  per- 
mitted to  reject  such  meaning  on  the  trial  and  resort  to  another 
one,  and  he  cites  Folkard's  Starkie  on  Libel,  Wood's  notes,  page 
482,  sec.  446 ;  Newell  on  Defamation,  etc.,  page  629,  sec.  39. 
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It  is  then  claimed  that  the  construction  submitted  to  the  jury  is 
wholly  different  from  that  set  out  in  the  complaint,  and  that 
if  by  any  possibility  the  language  could  be  construed  to 
mean  as  the  court  permitted  the  jury  to  find,  it  certainly  could 
not  be  construed  to  mean  any  such  thing  as  alleged  in  the 
complaint,  and,  therefore,  the  submission  of  the  construction 
offered  by  tlie  court  was  error.  In  the  first  place,  we  might 
«ay  this  question  was  not  raised  by  any  exception  to  the  charge 
or  by  any  request  to  charge.  The  exception  raises  the  ques- 
tion generally  as  to  the  propriety  of  submitting  the  construc- 
tion to  the  jury  at  all,  and  the  defendant  requested  a  charge 
that  the  language  used  was  not  actionable.  The  attention  of 
the  court  was  never  drawn  to  the  specific  objection  now  made, 
that  the  judge  was  submitting  a  construction  to  the  jury 
differing  in  its  meaning  from  that  alleged  in  the  complaint. 
The  possible  construction  actually  submitted  to  the  jury  for 
it  to  find  or  not,  while  differing  somewhat  in  language  from 
that  used  in  the  complaint,  is  yet  in  substantial  accord  with  it, 
sufiiciently  so,  at  any  rate,  to  render  it  most  important  to  have 
the  defendant  call  the  attention  of  the  court  to  the  alleged 
difference,  and  thereupon  make  a  request  to  charge  the  jury 
in  accordance  with  the  defendant's  contention,  when  the 
eourt  might  thereupon  alter  or  enlarge  or  limit  the  meaning 
of  the  language  already  used  by  him.  We  think  also  the 
article  is  capable  of  the  construction  submitted  to  the  jury  to 
find.  It  is  not  strained  or  unnatural,  and  tJie  fact  that  another 
and  an  innocent  meaning  might  also  be  attached  to  the 
language  is  not  a  conclusive  answer.  That  innocent  meaning 
was  presented  to  the  jury  to  find,  and  it  was  instructed  that  if  it 
found  such  to  be  the  real  meaning  of  the  article,  it  was  not 
actionable  and  the  plaintiff  was  not  entitled  to  any  damage  by 
reason  of  its  publication.     In  all  this  there  was  no  error. 

Many  other  questions  were  argued  and  we  have  examined 
them,  but  we  do  not  think  there  has  been  any  error  shown,  and 
the  judgment  should,  therefore,  be  affirmed,  with  costs. 

All  concur,  except  O'Brien,  J.,  not  voting. 

Judgment  aflirmed. 
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Mary  M.  H.  Clark,  Respondent,  v,  Augusta  Clark, 
Impleaded,  etc.,  Appellant. 

1.  Will — Termination  op  Trust — Annuity  —  Dower.  Where  the 
evident  intention  of  a  will  is  to  put  all  the  testator's  property  in  trust  to 
secure  an  annuity  to  his  widow  until  his  youngest  child  reaches  his 
majority,  and  then  to  end  the  trust  and  give  the  estate  over  to  the  chil- 
dren, subject  only  to  the  further  payment  of  the  widow's  annuity  for  life, 
with  a  provision  that  the  property  set  apart  to  produce  the  annuity  shall 
be  divided  among  the  children  on  the  widow's  death,  and  the  effect  of  the 
will  is  to  make  the  annuity,  from  the  majority  of  the  youngest  child,  a 
legacy  payable  by  the  executors  as  such,  there  being  sutHcient  personal 
property  for  the  purpose  at  the  testator's  death,  but  secured  by  a  charge 
upon  the  realty  in  case  of  a  deficiency  in  the  personalty,  instead  of  con- 
tinuing the  trust  for  the  widow's  benefit,  or  creating  a  power  in  trust,  the 
realty  so  vests  in  the  children  on  the  termination  of  the  trust  on  the  young- 
est child's  reaching  his  majority,  subject  to  the  charge  upon  it  of  the 
widow's  annuity  in  case  of  deficiency  and  the  necessary  postponement  of 
the  ultimate  possession,  that  the  right  of  dower  of  the  wife  of  a  son  of  the 
testator  in  his  share  of  the  realty  then  devolved  will  become  consummate 
on  such  son's  dying  subsequent  to  such  devolution  of  the  estate  but  dur- 
ing the  lifetime  of  the  testator's  widow. 

2.  Priority  of  Dower  over  Annuity.  In  such  a  case,  where  the 
annuity,  by  reason  of  there  being  sufficient  personal  property  at  the  death 
of  the  testator  to  furnish  it,  did  not  become  a  charge  upon  the  land  by 
force  of  the  original  devise,  the  right  of  dower  of  the  wife  of  a  son  of  the 
testator  in  the  shares  in  the  realty  taken  by  him  through  the  devise  will 
have  a  priority  over  the  right  of  the  annuitant,  which  will  not  be  affected 
by  an  arrangement  made  between  the  annuitant  and  the  devisees  after  the 
right  of  dower  attached,  making  the  annuity  a  charge  upon  the  land. 

3.  Priority  of  Annuity  over  Dower.  Where,  however,  the  son  of 
such  testator  obtained  a  part  of  the  testator's  realty  by  conveyances  made 
between  the  devisees  and  the  annuitant,  by  which  such  part  was  subjected 
to  the  lien  of  the  annuity  on  the  passage  of  the  title  to  him,  the  right  of 
dower  of  his  wife  as  to  such  part  of  the  estate  is  subordinate  to  the  lien  of 
the  annuity. 

(Argued  December  2.  1895;  decided  December  10,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  September  12,  1895,  which  affirmed  a  final  judg- 
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ment  in  favor  of  plaintiff,  rendered  at  Special  Terra,  July  25, 
1895,  awarding  the  plaintiff  dower  and  damages  for  the  with- 
holding of  the  same. 

The  plaintiff  is  the  widow  of  George  II.  Clark,  who  was  a 
son  of  George  Clark.  The  father  died  in  1871,  owning  both 
real  and  personal  property,  and  leaving  a  will,  which  was  duly 
proved.  The  defendant,  Augusta  Clark,  is  the  widow  of  the 
testator. 

The  questions  presented  by  this  appeal,  and  the  facts  con- 
nected therewith,  are  stated  in  the  opinion. 

Walter  C.  Anthony  for  appellant.  The  plaintiff  is  not 
entitled  to  dower  in  the  lands  in  question,  for  the  reason  that 
her  husband  was  never  seized  of  them,  or  of  any  portion  of 
them,  either  in  fact  or  in  law.  (4  Kent's  Com.  §  43  ;  PhelpB 
V.  Phelps,  143  N.  Y.  197 ;  Perry  on  Trusts,  §§  318,  320,  322, 
323;  In  re  Ransom,  17  Fed.  Rep.  331;  In  re  Cregier,  1 
Barb.  Ch.  598 ;  Dunlw/tn  v.  Oshorn,  1  Paige,  634 ;  Reynolds  v. 
Reynolds,  5  Paige,  161  ;  T,  T,  Co.  v.  Chicago,  123  N.  Y.  44 ;  In 
re  Tienken,  131  N.  Y.  391  ;  Toicnsend  v.  Frommer,  125  N.  Y'^ 
446  ;  Leggett  v.  Perkins,  2  N.  Y.  297 ;  4  R.  S.  (8th  ed.)  2438^ 
§§  60,  67 ;  Lahey  v.  Kortrlght,  132  N.  Y.  450  ;  Marx  v.  Mc- 
Olynn,  88  N.  Y.  358  ;  Jarmanon  Wills,  §§  1141,  1142,  1155  ; 
Ward  V.  Ward,  105  N.  Y.  74;  Bradley  v.  Amidvn,  10 
Paige,  235;  In  re  Carpenter^  IZi  N.  Y.  86;  Cochrane  v. 
ScheU,  140  N.  Y.  51 6 ;  Tolias  v.  Ketcham,  32  N.  Y.  319  ;  Kwne 
V.  Astor,  5  Sandf.  467;  Bradstreet  v.  Clark,  12  Wend.  602; 
Cowenhoven  v.  Schuyler,  2  Paige,  122  ;  Wa^er  v.  Wa^er^  96 
N.  Y.  164.)  The  trust  was  not  terminated  by  the  act  of  the 
parties  interested  where  the  estate  was  divided  and  the  annui- 
tant agreed  to  look  to  each  portion  separately  for  half  of  her 
annuity.  Any  act  of  the  trustees  in  contravention  of  the  trust 
is  void.  (4  R.  S.  2439,  §§  63,  65 ;  Smith  v.  Bowen,  35  N.  Y. 
83;  McSorley  v.  Wilson,  4  Sandf.  Ch.  515;  l)ouglas  v. 
Cruger,  80  N.  Y.  15 ;  Cochrane  v.  Schdl,  140  N.  Y.  516.) 
The  admissions  in  the  answer  do  not  estop  the  annuitant  from 
claiming  her  rights  under  this  trust.    {Douglass  v.  Cruger,  80 
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X.  Y.  20 ;  May^in  v.  Smithy  46  N.  Y.  575 ;  People  ex  rd. 
7.  Comrs,  of  Highways^  54  N.  Y.  276.)  The  union  in  the 
annuitant  of  an  interest  as  trustee  and  as  cestui  que  trust 
did  not  extinguish  the  trust.  {In  re  Shepherd^  57  N.  Y.  S.  R. 
562  ;  AscKe  v.  Asohe,  113  N.  Y.  322.)  Even  if  it  should  be 
decided  that  after  the  majority  of  the  testator's  youngest 
child  the  trust  was  ended,  and  nothing  remained  in  the  execu- 
tors but  a  power,  the  plaintiff  would  not  be  entitled  to  dower. 
(4  R.  S.  2447,  §§  94, 95 ;  De  Peyster  v.  Glendenning,  8  Paige, 
295;  DeLafidd  v.  White,  19  Abb.  [N.  C]  104;  4  R.  S.  2448, 
§§  96,  101 ;  IloUy  v.  Ilirsch,  135  N.  Y.  596 ;  Ar?iold  v. 
Gilbert,  6  Barb.  190 ;  Perry  on  Trusts,  §§  249,  322 ;  Lewin  on 
Trusts,  §  938 ;  Savage  v.  Burnham,  17  N.  1 .  561 ;  Lent 
V.  Howard,  89  N.  Y.  169 ;  Moriarta  v.  McRea,  45  Hun,  564 ; 
Durando  v.  Durando,  23  N.  Y.  331 ;  House  v.  Jackson,  50 
X.  Y.  161 ;  Reynolds  v.  Reynolds,  5  Paige,  161 ;  In  re 
Creiger,  1  Barb.  Ch.  598 ;  Leach  v.  Leach,  21  Ilun,  381 ; 
Stafford  v.  Stafford,  7  Paige,  598.)  The  annuity  being  willed 
to  the  testator's  widow  in  lieu  of  dower,  was  not  canceled 
merely  because  the  testator  left  enough  personal  property  to 
have  provided  a  fund  to  yield  such  annuity.  {Arundel  v. 
Arundel,  1  M.  &  Keen,  316 ;  Dames  v.  Wattier,  1  S.  &  S. 
463;  Howard  v.  Francis,  80  N.  J.  Eq.  447;  Merritt  v. 
Merritt,  43  N.  J.  Eq.  11 ;  Stewart  v.  Chavihers,  2  Sandf .  Ch. 
382 ;  Borden  v.  Jenks,  140  Mass.  562 ;  2  Williams  on  Ex. 
1402 ;  Rowe  v.  Laming,  53  Hun,  210 ;  Blauvelt  v.  De  Noy- 
elles,  25  Hun,  590;  Pierrepont  v.  Edwards,  25  N.  Y.  128.) 
The  estate  which  the  defendant  acquired  from  her  daugh- 
ter Martha,  by  descent,  and  from  her  son  Robert  S.,  by 
devise,  has  not  been  properly  recognized  or  protected  by  the 
judgments  herein.  She  had  thus  taken  a  life  estate  in  an 
undivided  one-half  of  said  lands,  and  while  this  continued  it 
would  prevent  plaintiff  from  obtaining  any  dower  right  in 
that  share.  {Durando  v.  Durando,  23  N.  Y.  331.)  The 
error  and  injustice  of  the  decree  in  directing  a  sale  of  the 
lands  in  question  is  shown  by  the  fact  that  the  annuitant  had 
a  right  to  the  income  in  future  years  to  make  good  deticiencies 
81 
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in  her  annuity.  {In  re  Chauncey^  119  N.  Y.  77 ;  Stewart  v. 
Gh<iinber8, 2  Sandf .  Ch.  422  ;  Thurber  v.  GhamherSy  66  N.  Y. 
42 ;  Stirmon  v.  Vroinan^  99  N.  Y.  80.) 

Joseph  M,  Pray  for  respondent.  The  questions  raised  on 
the  part  of  the  appellant  should  not  be  considered  by  this 
court  upon  this  appeal,  because  such  questions  cannot  arise 
upon  the  pleadings.  {People  v.  Bemiyigton^  121  N.  Y.  328 ; 
CuTtiberland  v.  Coddington^  2  Johns.  Ch.  229.)  The  ques- 
tion of  the  existence  of  a  trust  or  of  a  power  in  trust  at  the 
commencement  of  this  action  has  not  been  raised  in  the  plead- 
ings nor  upon  the  trial.  {Post  v.  M,  B.  Co,^  125  N.  Y.  697; 
Varia7i  v.  Johnston,  108  N.  Y.  645-647 ;  Smith  v.  Smith,  125 
K  Y.  224;  Adams  v.  /.  Bam.k,  116  N.  Y.  606.)  The  judg- 
ment as  finally  rendered  at  Special  Term  is  one  that  has  been 
moulded  to  suit  the  parties  to  this  litigation,  and  they  liave 
the  right  to  come  to  such  agreement  in  the  case  as  they  deem 
for  their  best  interest.  {In  re  W,  F.,  Z.  &  W,  li,  R,  Co.,  98 
N,  Y.  447 ;  //.  K.  B,  Co.  v.  Cooper,  114  K  Y.  388 ;  BUakley 
V.  Sullivan,  140  K  Y.  175 ;  Cochrane  v.  Schell,  140  N.  Y. 
526 ;  People  v.  City  of  Troy,  82  N.  Y.  395 ;  Fleischman  v. 
Fhischman,  80  Hun,  90 ;  Grow  v.  Garloch,  29  Hun,  598.) 
If  it  be  held  that  the  executors  took  l.)y  the  will  of  George 
Clark  any  interest  at  all  after  the  time  for  the  division  of  the 
property  had  arrived,  it  could  be  only  a  mere  power,  and  was 
not  a  trust.  {Tucker  v.  Tucker,  5  N.  Y.  408.)  The  well- 
settled  principles  of  equity  providing  for  the  extinguishment 
of  appellant's  claims  dispose  of  the  questions  raised  by  the 
appellant.  (Matthews  on  Pres.  Ev.  107,  108;  WUliams  v. 
Gravy ^  5  Cow.  368  ;  2  Story  Eq.  Juris.  §§  633,  1077 ;  Coates 
V.  Cheever,  1  Cow.  460 ;  Cheesehorough  v.  Millard,  1  Johns. 
685  ;  Asche  v.  Asche,  113  N.  Y.  232 ;  Harris  v.  Ply,  7 
Paige,  421 ;  15  Am.  &  Eng.  Ency.  of  Law,  318,  319 ;  £holU 
y.  Barnhart,  71  N.  Y.  474.) 

Finch,  J.    This  action  was  brought  to  recover  dower  in  the 
premises  described  in  the  complaint.     The  property  passed 
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under  the  will  of  the  father  of  plaintiffs  husband,  and  her 
right  is  first  assailed  upon,  the  ground  that  by  the  true  con- 
struction of  that  will  the  husband  was  never  seized  in  fact  or 
in  law  of  any  estate  in  the  land  to  which  dower  could  attach. 
It  is  claimed  that  under  the  will  a  trust  was  created  which 
vested  title  and  possession  in  the  trustees,  so  continuing 
from  the  death  of  the  father  to  and  beyond  the  decease  of  the 
son,  whereby  seizin  was  denied  to  the  latter,  and,  as  a  conse- 
quence, dower  did  not  attach.  There  was  a  trust  created  by 
the  will,  but  I  think  it  ended  when  the  youngest  of  testator's 
children  became  of  full  age.  That  child  was  Robert  S.  Clark, 
who  reached  his  majority  in  March  of  1876.  The  language 
of  the  will  in  creating  the  trust  is  very  definite  and  explicit, 
and  is  this :  "  I  give,  devise  and  bequeath  unto  my  executrix 
and  executors  all  the  rest,  residue  and  remainder  of  my  estate, 
real  and  personal,  so  long  as  my  youngest  child  shall  live,  but 
not  after  the  majority  of  such  child  shall  be  reached,  upon 
trust  to  take  charge  and  possession  of  the  same,"  etc.  It  not 
only  prescribes  th^  period  during  which  the  trust  shall  con- 
tinue, measuring  it  by  the  minority  of  the  youngest  child,  but 
it  adds  negative  words  forbidding  its  continuance  longer. 
In  the  face  of  these  explicit  provisions  we  are  asked  to 
extend  the  trust  term  for  the  life  of  the  testator's  widow,  by 
an  implication  derived  from  some  further  provisions  of  the 
will.  The  purpose  of  the  trust  was  to  secure  to  the  testator's 
widow  an  annuity  of  $1,500,  and  to  make  needed  advances 
to  the  children.  The  will  added,  upon  the  death  or  majority 
of  the  youngest  child,  the  following  provision :  "  So  much 
of  my  property  shall  be  set  apart  as  will  produce  an  annual 
income  of  $1,500,  which  shall  be  paid  to  my  wife  during  her 
life  in  half-yearly  payments,  and  the  rest,  residue  and 
remainder  shall  be  divided  among  my  children."  There  was 
a  further  provision  that  upon  the  death  of  the  wife  the  prop- 
erty set  apart  to  produce  the  widow's  annuity  should  be 
distributed  in  the  same  manner.  The  evident  scheme  of  the 
will,  therefore,  was  to  put  all  the  property  in  trust  until  the 
youngest  child   should   reach    his    majority,   and   then   end 
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the  trust  and  give  the  estate  over  to  the  children,  subject 
only  to  the  further  payment  of  the  widow's  annuity.  It  may 
be  admitted  that  a  trust  to  secure  that  payment  might  have 
been  convenient,  but  it  was  certainly  not  necessary.  The 
annuity  was  a  legacy,  in  a  possible  contingency  charged  upon 
the  land,  but  still  a  legacy  which  the  executors  could  pay  in 
the  orderly  and  proper  performance  of  their  oflScial  duty,  and 
which  did  not  make  necessary  the  prolongation  of  the  trust. 
There  was  an  abundance  of  personal  property  at  testator's 
death  to  furnish  the  capital  which  would  produce  the  income, 
and  he  deliberately  chose,  by  the  language  he  used,  to  put  the 
widow  at  first  in  the  attitude  of  a  trust  beneficiary  while  a 
trust  was  needed  to  enable  advances  to  be  made  to  the  children, 
but  when  that  necessity  disappeared  through  the  direct  gift  to 
the  children  to  leave  her  a  legatee,  having  for  her  security  a 
charge  upon  the  property.  A  trust  by  implication  involves 
a  supposed  intention  to  create  one  on  the  part  of  the  testator, 
but  I  tliink  cannot  be  raised  where  the  will  expressly  or 
explicitly  negatives  any  such  intention.  At  all  events  there 
is  no  such  necessity  as  would  justify  a  disregard  of  the  testa- 
tor's manifest  purpose  to  end  the  trust  at  the  majority  of  the 
youngest  child. 

It  is  then  said  that  if  there  was  no  trust  there  was  at  least 
a  power  in  trust.  But  no  power  as  such  was  conferred  or 
sought  to  be  conferred.  All  that  we  find  is  a  legacy  of  an 
annuity  and  a  duty  of  paying  it  imposed  upon  executors,  a 
duty  which  they  were  perfectly  able  to  perform  by  force  of 
their  oflBcial  character,  as  they  were  situated  when  the  will 
took  effect.  As  there  was  no  need  to  arm  them  with  any 
additional  power  emanating  from  the  testator,  so  none  was 
created,  and  they  were  left  as  executors  to  pay  the  annuity  to 
the  legatee.  That  legatee  of  course  took  no  life  estate  in  the 
property  held  by  the  executors,  as  the  appellant  further  con- 
tends, but  simply  held  the  right  to  be  paid  the  annuity  out  of 
the  assets  in  their  hands. 

I  see  no  reason,  therefore,  to  doubt  that  when  Robert  came 
of  age  in  1876  the  trust  term  ended,  and  the  property  vested 
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in  the  fonr  children,  subject  to  the  charge  upon  it  of  the 
widow's  annuity  and  the  necessary  postponement  of  the  ulti- 
mate possession.  At  that  date,  therefore,  the  plaintiff's  hus- 
band became  seized  of  an  undivided  fourth  part  of  the  real 
estate,  subject,  it  may  be  coficeded,  to  the  lien  upon  it  of  the 
widow's  annuity  in  case  of  deficiency.  The  plaintiff's  right 
of  dower,  therefore,  attached  and  became  consummate  upon 
the  death  of  her  husband  in  May,  1888. 

Before  that  date  two  of  testator's  children  had  died.  Rob- 
ert S.,  the  youngest  son,  who  came  of  age  in  March  of  1876, 
died  in  August  of  that  year,  leaving  a  last  will  by  which  he 
gave  to  his  sister  Martha  one-fifth  of  all  his  estate  absolutely, 
and  the  remaining  four-fifths  to  his  mother  for  life,  with 
remainder  over  to  his  brother  George.  Martha  died  intestate 
and  without  issue  in  July  of  1877,  and  her  whole  estate  vested 
in  George  and  the  remaining  sister,  Mary  A.  Townsend,  sul> 
ject  to  the  life  estate  of  their  mother.  At  that  date  the 
whole  real  estate  became  vested  in  those  two  children,  subject 
to  the  possible  charge  of  the  widow's  annuity  and  to  her  life 
estate  in  four-fifths  of  one-quarter  which  came  from  Robert, 
and  her  life  estate  by  descent  in  the  property  of  Martha.  To 
the  extent  of  two  shares  or  one-half  of  the  land  any  charge 
of  the  annuity  upon  it  became  necessarily  merged,  since  taking 
the  income  as  owner  she  could  not  have  also  a  lien  upon  it  as 
legatee.  Such  lien  was  lost  in  the  title.  Thereafter  a  new 
arrangement  was  made  in  the  nature  of  a  partition.  The 
widow  conveyed  her  life  estate  to  the  two  surviving  children ; 
they  quit  claimed  to  each  other  a  specific  half  to  be  held  in 
severalty,  and  the  lien  of  the  widow  for  her  legacy  of  $1,500 
was  by  agreement  charged,  one-half  upon  the  lands  of  each, 
she  at  the  same  time  selling  and  conveying  to  the  children  for 
$5,000  her  interests  outside  of  the  annuity.  The  plaintiff's 
husband  thereby  became  seized  of  two  of  the  original  quarter 
shares  which  passed  under  the  will,  but  charged  with  the 
lien  of  the  widow  for  one-half  of  the  annuity.  On  his  death 
the  plaintiff  became  entitled  to  dower  in  both  quarters,  and 
the  only  remaining  question  is  one  of  priority  between  the 
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annuitant  and  the  dowress.  As  to  the  one-quarter  which  the 
son  took  directly  from  his  father,  it  is  to  be  observed  that  the 
findings  show  a  sufficient  amount  of  personal  property  at  the 
death  of  the  testator  to  furnish  the  necessary  income.  The 
annuity  did  not  thus  become  a  charge  upon  the  land  by  force 
of  the  original  devise,  but  gained  its  hold  after  the  dower  had 
attached  in  behalf  of  the  plaintiflE  by  reason  of  the  subse- 
quent stipulation  between  the  parties.  That  arrangement,  of 
course,  could  not  aflEect  the  wife's  right,  and  so  as  to  one- 
quarter  of  the  original  devise,  which  became  one-half  of  her 
husband's  ownership,  her  right  had  priority  and  preference 
over  that  of  the  annuitant.  But  as  to  the  other  quarter 
which  was  acquired  by  the  conveyances  made,  which  by  agree- 
ment subjected  the  title  as  it  passed  to  the  lien  of  a  propor- 
tionate part  of  the  annuity,  the  preference  and  priority 
belong  to  the  legatee.  The  husband  took  the  estate  and  the 
necessary  seizin  incumbered  by  the  annuity  and  the  riglit  of 
the  dowress  was  subordinate  to  the  existing  incumbrances. 
That*was  the  conclusion  of  the  General  Term.  The  attack 
upon  it  now  proceeds  upon  the  theory  that .  the  annuity 
became  a  charge  upon  the  w^hole  real  estate  of  the  testator 
and  followed  it  through  all  its  changes  to  its  ultimate  destina- 
tion and  so  took  precedence  of  the  after  accruing  dower. 
While  it  is  admitted  that  there  was  no  deficiency  of  personal 
assets  for  the  payment  of  the  annuity  at  the  death  of  the  tes- 
tator and  so  no  liability  of  the  land,  it  is  insisted  that  when 
the  trust  ended  and  the  estates  devolved  there  was  such  a 
deficiency  and  the  lien  arose.  There  is  no  finding  of  any 
such  fact  and  no  request  to  find  it,  and  we  are  not  at  liberty 
to  search  the  evidence  to  discover  a  fact  for  the  purpose  of 
reversing  the  judgment.  Indeed,  a  broader  view  of  the  situa- 
tion is  possible.  The  only  definite  complaint  of  the  annui- 
tant is  over  the  alleored  loss  of  some  arrears  of  the  annuitv 
which  her  counsel  would  make  good  at  the  expense  of  plain- 
tiff's dower.  But  tlie  time  to  collect  them  if  they  existed  has 
come  and  gone.  The  voluntary  partition  and  the  contract 
which  followed  it  was  intended  plainly  for  a  final  settlement 
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between* the  parties,  leaving  nothing  at  large  or  undetermined. 
While  the  defendant  in  making  her  conveyance  was  careful 
to  reserve  her  rights  under  the  will,  she  followed  that  by  a  new 
arrangement  which  took  her  annuity  out  of  the  operation  and 
protection  of  the  will  and  furnished  for  it  an  entirely  new 
sanction  dependent  upon  a  voluntary  contract.  When  she 
made  that  agreement,  which  for  the  first  time  divided  the 
annuity  and  charged  it  in  separate  proportions  upon  the  lands 
in  severalty,  she  knew  perfectly  well  whether  or  not  there 
were  any  unpaid  arrears,  and  if  there  were  that  the  occasion 
and  purpose  required  them  to  be  asserted  and  provided  for. 
Either  they  had  no  existence,  or  were  merged  in  the  price 
which  she  received  for  her  life  estates,  or  were  waived  and 
abandoned,  since  the  only  charge  upon  tjie  land  for  wliich  she 
stipulated,  and  which  she  claimed  was  for  the  annuity  thence- 
forward. When  it  is  recalled  that  the  plaintifiPs  husband 
willed  all  his  property  to  the  annuitant,  leaving  the  plaintiflE 
with  no  provision  but  her  dower,  the  demand  that  such  dower 
should  be  diminished  by  past  arrears,  unclaimed  and  unas- 
serted when  the  final  settlement  was  made,  seems  to  me  to 
have  no  equity  behind  it.  On  the  whole  case,  and  taking 
into  view  all  its  complications,  I  think  the  conclusion  of  the 
General  Term  was  right. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Respondent. 

Tbade  Mark — Imitation  of  Wrapper.  An  action  cannot  be  main- 
tained to  restrain,  as  an  infringement  of  a  trade  mark,  the  use  by  another 
of  wrappers  or  forms  of  packages  similar  to  those  used  by  the  plaintifiP, 
where  it  appears  that  the  brands,  marks  and  names  displayed  upon  each  are 
amply  sufficient  to  distinguish  them  in  the  general  market  and  that  noth- 
ing has  been  imitated  which  could  legally  be  appropriated  as  a  trade  mark. 

Reported  below,  78  Hun,  107. 

(Argued  November  27,  1895 ;  decided  December  10,  1895.) 
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Appeal  from  judgment  of  the  General  Term,  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  November  17, 1893,  which  affirmed  a  judg- 
ment in  favor  of  defendant  dismissing  the  complaint  upon 
the  merits  entered  on  a  decision  of  the  court  on  trial  at 
Special  Term. 

This  action  was  brought  to  restrain  the  use  by  defendant  of 
an  alleged  infringement  of  plaintiffs'  trade  mark  and  wrapper 
on  soap. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Rowland  Cox  for  appellants.  On  the  face  of  the  wrappers 
the  plaintiffs  were  entitled  to  an  injunction.  (Z.  M.  Co.  v. 
T.  M.  Co,,  138  U.  S.  537 ;  Mmiro  v.  Tousey,  129  N".  T.  38 ; 
I^ucher  V.  Blank,  138  N.  Y.  244 ;  T.  A,  Vulcan  v.  Myers, 
139  N.  Y.  364  ;  Von  Mumm  v.  Frash,  56  Fed.  Rep.  830  ; 
Coates  v.  Jil.  T.  Co.,  149  U.  S.  562 ;  Reddaway  v.  B.  Co,, 
L.  R.  [2  Q.  B.]  640 ;  A,  Jf.  Co.  v.  Spear,  2  Sandf.  599 ;  138 
N.  Y.  252 ;  139  N.  Y.  367 ;  Higgim  v.  //.  S.  Co.,  144  K  Y. 
462  ;  32  Fed.  Rep.  97  ;  23  Hun,  632 ;  Coleman  v.  Crump,  70 
N.  Y.  573 ;  S.  Co.  v.  Loog,  L.  R.  [8  App.  Cas.]  18 ;  L.  R.  [18 
Ch.  Div.]  612 ;  Lemr  v.  Goodwin,  L.  R.  [36  Ch.  Div.]  1 ; 
Broicn  v.  Mercer,  5  J.  &  S.  285 ;  Read  v.  Richardson,  45 
L.  T.  [N".  S.]  54.)  The  defense  of  alleged  misrepresentation 
cannot  be  sustained.  (Fischer  v.  Blanlc,  138  N.  Y.  244 ; 
Koehler  v.  Sanders,  122  K.  Y.  65;  I.  0.  T.  Co.  v.  Scott,  33 
La.  Ann.  76 ;  Fleischman  v.  SchucTcniann,  52  How.  Pr.  96  ; 
liegeman  v.  liegeman,  8  Daly,  22 ;  Pillshury  v.  P.,  ei-c.,  Co., 
64  Fed.  Rep.  841 ;  Siegert  v.  Ahhott,  Cox's  Manual  of  T.  M. 
Cas.  [2d  ed.]  718 ;  128  U.  S.  520.) 

John  Henry  Hull  for  respondent.  The  plaintiffs  came 
into  court  with  unclean  hands.  The  principle  of  equity  being, 
"  He  that  hath  committed  iniquity  shall  not  have  equity." 
(Biepham's  Principles  of  Equity  [4th  ed.],  §  42.)  Where  a 
plaintiff  seeks  the  aid  and  assistance  of  a  court  of  equity,  he 
must  be  free  from  fraud  or  misrepresentation  in  the  article 
which  is  sought  to  be  protected  against  one  who  unlawfully 
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obtained  possession  of  the  same  and  sells  it  as  the  genuine. 
(Z.  a  Co.  V.  A.  Z.  a  Co,,  n  H.  L.  Cas.  523,  543 ;  Paimer  v. 
Harris,  60  Penn.  St.  156  ;  Fetridge  v.  Wells,  4  Abb.  Pr.  144; 
13  How.  Pr.  385  ;  Morgan  v.  Me  Adam,  36  L.  J.  Cb.  228  ; 
15  L.  T.  [N.  S.]  348  ;  Patridge  v.  Menlc,  1  How.  App.  Cas. 
547 ;  Seabury  v.  Grosmnor,  53  How.  Pr.  192 ;  Heath  v. 
Wright,  3  Wall.  Jr.  141 ;  Hohls  v.  Francais,  19  How.  Pr.  567 ; 
Laird  v.  Wilder,  2  Bush  [Ky.],  131 ;  Helmhold  v.  //.  T.  H. 
M.  Co,,  53  How.  Pr.  453  ;  Cheavin  v.  Walker,  L.  R.  [5  Ch. 
Div.]  850  5  Perry  v.  Truefit,  8  Beav.  66  ;  Holhway  v.  Hoi- 
loway,  13  Beav.  209.)  There  is  no  such  resemblance  in  the 
wrappers  as  is  calculated  to  deceive  even  the  careless  and 
unwary.  {Harrington  v.  Lihby,  12  Official  Gazette,  184; 
Gillott  V.  Easterhrooh,  47  Barb.  455  ;  Faher  v.  Faher,  3  Abb. 
[N.  S.]  115;  Popham  v.  CoU,  66  N.  Y.  74.) 

Bartlett,  J.  Since  1888  the  plaintiffs  have  manufactured 
a  cheap  laundry  soap  in  octagonal  cakes,  put  up  in  an  original 
wrapper  and  called  "  Blizzard  Soap." 

The  defendant  manufactured  a  cheap  laundry  soap  in 
octagonal  cakes,  put  up  in  a  wrapper  and  called  "  Leader 
Soap." 

The  plaintiffs  insist  that  the  defendant  has  been  guilty  of 
an  infringement  of  their  trade  mark  and  wrapper. 

The  General  Term,  after  an  examination  of  the  wrappers 
and  a  review  of  the  evidence,  agreed  with  the  trial  judge  that 
the  defendant's  wrapper  did  not  so  resemble  that  of  the  plain- 
tiffs as  to  deceive  the  ordinary  buyer. 

After  a  careful  examination  of  this  record  and  an  inspection 
of  the  wrappers  and- packages  submitted  by  counsel  we  are  of 
opinion  that  no  infringement  was  established,  and  that  the 
complaint  was  properly  dismissed. 

The  plaintiffs'  wrapper  consists  of  the  words  "Blizzard 
Soap "  in  white  upon  a  dark  ground,  presenting  the  appear- 
ance of  letters  covered  with  snow,  while  preserving  their  gen- 
eral form,  and  the  field  or  ground  represents  the  air  as  filled 
with  falling  snow.  The  words  "  Blizzard  Soap  "  are  displayed 
82 
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within  an  octagonal  figure,  while  within  a  similar  figure  are 
the  firm  name  of  plaintiffs,  stated  to  be  located  in  New  Tork^ 
and  a  reierence  to  the  blizzard  of  March  12th,  1888,  in  the 
following  words,  viz. :  "  New  York  was  visited  by  a  tre- 
mendous blizzard  on  March  12.  1888,  which  was  most  dis- 
astrous to  the  city. 

"  We  hope  the  Blizzard  soap  will  have  the  same  effect  upon 
all  rival  soaps." 

In  the  background  between  these  octagonal  figures  is  a 
representation  of  the  Brooklyn  bridge  covered  with  snow. 

When  the  wrapper  is  folded  about  the  cake  of  soap  the 
first  of  these  octagonal  figures  appears  upon  the  obverse  side, 
and  the  second  upon  the  reverse  side  of  the  package. 

The  defendant's  wrapper,  while  it  presents  a  scene  in  which 
the  air  is  filled  with  falling  snow,  is  in  other  respects  easily 
distinguishable  from  the  wrapper  of  the  plaintiffs. 

It  contains  two  octagonal  figures  which  fold  about  the  cake 
of  soap  as  in  case  of  plaintiffs'  wrapper. 

The  first  figure  contains  the  words  '^  Leader  Soap,"  which 
in  the  original  wrapper  used  by  defendant  were  covered  with 
snow  while  preserving  the  outlines  of  the  letters,  but  in  the 
second  wrapper  the  letters  are  a  clear  cut  block  letter  without 
the  appearance  of  snow. 

The  second  figure  contains  the  defendant's  firm  name  and 
business  together  with  the  address  in  the  city  of  Brooklyn. 

The  firm  name  is  printed  with  great  prominence.  No  ref- 
erenoe  is  made  to  the  blizzard  of  1888. 

In  the  background  of  the  wrapper,  and  outside  of  the  two 
octagonal  figures  already  described,  is  a  representation,  not  of 
the  Brooklyn  bridge,  but  of  defendant's  four-story  factory 
with  a  sign  displaying  in  distinct  letters  the  words  "  Doscher 
&  Co.  National  Soap  Works,"  and  on  the  side  of  a  tall  chim- 
ney, rising  above  the  roof  of  the  building,  appear  the  words, 
in  still  larger  letters,  "  Leader  Soap." 

The  slightest  inspection  discloses  the  difference  between 
these  two  wrappers,  and  there  is  no  reasonable  ground  to  fear 
that  even  the  careless  and  unwary  would  be  misled. 
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Unless  there  was  such  a  close  and  studied  imitation  of 
plaintiffs'  package  in  its  general  appearance  as  to  naturally 
mislead  and  deceive  the  public,  there  is  no  rule  of  law  which 
entitles  plaintiffs  to  the  exclusive  use  of  cakes  of  soap  and . 
labels  octagonal  in  form,  or  to  the  depiction  of  a  scene  in 
which  the  air  is  filled  with  falling  snow. 

This  court  has  held  that  the  law  of  trade  mark  has  not  yet 
gone  so  far  as  to  entitle  a  party  to  appropriate  a  form  of  pack- 
age and  fashion  of  label  and  exclude  every  one  else  from  its 
use  or  from  the  use  of  anything  resembling.it.  {Enoch  Mor- 
gam! 8  Sons  Co.  v.  Troxell  et  aU  89  N.  Y.  292.) 

Judge  Rapallo,  in  delivering  the  opinion  of  the  court,  i^ays 
if  the  law  of  trade  mark  had  gone  that  far,  "  the  different 
forms  and  fashions  of  cigar  boxes,  packages  of  chewing 
tobacco,  perfumery,  canned  goods  and  other  small  articles, 
and  the  color  and  style  of  labels  which  every  dealer,  accord- 
ing to  his  taste,  adopts  or  selects  from  those  in  use,  would 
afford  food  for  litigation,  sufficient  to  give  constant  occupa- 
tion to  the  courts.  All  these  articles  of  each  class  bear  a  gen- 
eral resemblance  to  each  other,  and  the  products  of  the  differ- 
ent dealers  can  be  distinguished  only  by  the  brands,  marks 
or  names  which  they  may  put  upon  them,  and  these  can  be 
protected  as  trade  marks  only  so  far  as  they  are  new  and  com- 
ply with  the  other  conditions  necessary  to  constitute  a  trade 
mark.  When  there  is  a  simulation  of  a  trade  mark,  and  the 
intent  becomes  a  subject  of  inquiry,  the  form,  color  and  gen- 
eral appearance  of  the  packages  may  be  material,  but  to  sus- 
tain an  action  there  must  be  an  imitation  of  something  that 
can  legally  be  appropriated  as  a  trade  mark." 

In  the  case  at  bar,  our  inspection  of  the  rival  packages  sat- 
isfies us  that  the  brands,  marks  and  names  displayed  upon 
each  are  amply  sufficient  to  distinguish  them  in  the  general 
market,  and  that  defendant  has  not  imitated  anything  appear- 
ing on  the  wrapper  of  plaintiffs  that  could  be  legally  appro- 
priated by  them  as  a  trade  mark  under  the  peculiar  circum- 
stances of  this  case. 

We  have  refrained  from  deciding  the  effect  upon  this  cause 
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of  action  of  plaintiffs'  alleged  misleading  statement  found 
on  their  first  wrapper  in  the  printed  words,  "  form  of  cake 
and  title  a  trade  mark  secured,"  when,  as  matter  of  fact,  the 
statement  was  untrue. 

The  use  of  these  words  was  discontinued  just  prior  to  the 
commencement  of  this  action,  although  the  first  wrappers  were 
still  in  the  market. 

If  we  had  reached  the  conclusion  that  the  plaintiffs  were 
entitled  to  judgment,  then  the  legal  question  presented  by  this 
false  statement  would  have  required  careful  examination,  but,  as 
the  case  stands,  we  prefer.to  rest  our  decision  upon  the  merits. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 

8147       728 

(8148     7641       Louise    Caelson,    Respondent,  v.    Mabia    L.   Wintebson, 

Appellant. 

1.  Trial  —  Unanswered  Question  to  Jurors.  A  ruliDg,  excepted 
to,  overruling  an  objection  to  a  party's  asking  the  jurors  called  in  the  case 
whether  the  fact  that  his  principal  witness  had  served  a  term  of  imprison- 
ment would  prejudice  them  against  believing  him,  docs  not  present  any 
question  for  review  where  it  does  not  appear  that  the  jurors,  or  either  of 
them,  made  any  answer  to  the  question,  or  that  any  challenge  was  inter- 
posed in  consequence  of  any  information  derived  from  the  question. 

2.  Evidence  — Repetition  op  Objection.  When,  on  a  trial,  a  ques- 
tion to  a  witness  has  been  excluded  upon  an  objection  of  incompetency, 
which  stated  the  grounds  thereof,  an  objection  interposed  to  a  repetition  of 
the  same  question  will  support  an  exclusion  thereof,  although  it  omitted 
to  re-stnte  the  ground  of  objection,  when  it  is  apparent  that  the  ground 
once  stated  must  have  been  understood  as  applying  to  each  question. 

8.  E\aDENCE  —  Impeachment  op  Witness.  One  called  to  discredit 
a  witness  is  not  competent  to  testify  as  to  his  general  reputation  and 
whether  or  not  he  would  believe  him  under  oath,  without  first  showing 
knowledge  of  such  reputation. 

4.  Evidence  —  Impeachment  op  Witness.  Where,  upon  cross-exami- 
nation of  a  witness,  it  appears  that  he  has  been  confined  in  a  penitentiary, 
it  is  proper  to  show  on  his  re-direct  examination  the  nature  of  the  crime 
for  which  he  was  imprisoned. 

Reported  below,  10  Misc.  Rep.  388. 

(Argued  November  37,  1895;  decided  December  10,  1895.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  for  the  city  and  county  of  New  York, 
entered  npon  an  order  made  December  3,  1894,  which 
affirmed  an  order  and  a  judgment  of  the  General  Term  of 
the  City  Court  of  New  York  affirnxing  a  judgment  in  favor 
of  plaintijBE  entered  upon  a  verdict  and  an  order  denying 
defendant's  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

JS.  F.  BuUa/rd  for  appellant.  The  court  erred  in  allowing 
the  plaintiff's  counsel  to  commit  the  jury  to  believe  his  wit- 
ness, although  he  was  a  criminal.  {Fortune  v.  Trainor^  47 
N.  Y.  S.  E.  58.)  The  court  erred  in  rejecting  the  evidence  of 
the  witness  Forwood  offered  to  impeach  Tengzelius.  {Sleeper 
V.  Van  Middlesworth^  4  Den.  431 ;  Hathbun  v.  lioss^  46 
Barb.  127 ;  N.  Bank  v.  Scriven,4A:  N.  Y.  S.  R.  331 ;  Stevens 
V.  Rodger^  25  Hun,  54 ;  Wright  v.  Page^  3  Keyes,  581 ; 
Wehrkamp  v.  WiOet,  4  Abb.  Ct.  App.  Dec.  548,  556.) 

Hector  M,  Hitchings  for  respondent.  The  trial  court  com- 
mitted no  error  in  allowing  the  question  propounded  to  the 
jury.  (2  R.  S.  701,  §  23 ;  Code  Civ.  Pro.  §§  832, 1180  ;  Penal 
Code,  §  714 ;  People  v.  McGloin,  91  N.  Y.  241 ;  People  v. 
ChapUau,  121  K  Y.  276;  People  v.  O'Neil,  109  N".  Y.  251 ; 
People  V.  CarpenteVy  102  N.  Y.  138  ;  People  v.  Biidderisieck^ 
103  N.  Y.  497.)  No  error  was  made  in  rejecting  the  evidence 
of  the  witness  Forwood.  {Cheritree  v.  Roggen^  58  Barb.  124  ; 
Curtis  V.  Fay,  37  Barb.  64,  69 ;  1  Rice  on  Ev.  626,  629  ;  Healy 
V.  Teri-y,  9  N.  Y.  Snpp.  519 ;  Wright  v.  Paige,  3  Keyes, 
587;  Dilleher  v.  H.  Z.  Ins.  Co.,  69  N.  Y.  260;  Corning  v. 
Corning,  6  N.  Y.  104;  People  v.  Oreenwall,  108  N.  Y.  301.) 
The  court  committed  no  error  in  allowing  Tengzelius  to 
explain  for  what  he  had  been  arrested.  {Kaufman  v. 
Schoeffel,  37  Hun,  143 ;  Simmons  v.  Havens,  101  N.  Y.  427.) 

Haioht,  J.  This  action  was  brought  to  recover  the  amount 
of  a  promissory  note  for  five  hundred  dollars,  with  the  interest 
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that  had  accrued  thereon.     The  defense  is  that  the  note  was 
a  forgery. 

It  is  claimed  on  behalf  of  the  plaintiff  that  the  defendant 
employed  one  E.  O.  Tengzelius  to  investigate  the  financial 
standing  of  one  CoUingwood,  against  whom  the  defendant 
had  a  claim  for  nine  thousand  dollara.  That  she  gave  him 
the  note  in  question  in  advance  of  his  performing  the  services, 
under  an  agreement  that  he  would  return  the  note  in  the 
event  of  his  not  doing  any  work  on  the  case.  He  thereupon 
transferred  the  note  to  the  plaintiff  in  payment  of  an  antece- 
dent indebtedness,  and  subsequently  reported  to  the  defendant 
to  the  effect  that  he  had  made  inquiry  in  reference  to  the 
property  held  by  CoUingwood,  and  that  the  same  was  in  his 
daughter's  name.  The  defendant  denies  that  she  ever  signed 
the  note  in  question,  or  any  other  note,  for  Tengzelius,  but 
that  she  had  a  talk  Avith  him,  and  agreed  if  he  would  collect 
the  claim  against  CoUingwood  she  would  pay  him  five  hun- 
dred dollars  out  of  the  money  collected.  The  jury  found  a 
verdict  for  the  plaintiff,  and  the  judgment  entered  thereon 
lias  been  aflirmed  in  the  General  Terms  of  the  City  Court  and 
of  the  Court  of  Common  Pleas. 

AVe  confess  we  have  grave  doubts  as  to  the  justice  of  this 
claim,  and  we  cannot  escape  the  suspicion  that  an  old  lady- 
has  been  tricked  and  defrauded.  But  we  have  discovered  no 
way  in  which  we  can  interfere.  The  evidence  was  conflicting. 
Tengzelius  swore  that  the  note  was  signed  by  the  defend- 
ant in  his  presence.  She  testified  that  it  was  not.  Questions 
as  to  the  weight  of  evidence  are  with  the  trial  court  and  the 
General  Term,  and  the  responsibility  for  the  correct  deter- 
mination of  the  facts  rests  upon  those  courts.  We  are  limited 
to  a  review  of  the  law- 
After  the  jurors  were  called  the  plaintiff's  counsel  stated 
that  the  plaintiff's  principal  witness  (referring  to  Tengzelius) 
had  served  a  term  in  the  penitentiary,  and  asked  the  jurors 
whether  that  fact  would  prejudice  them  against  believing  him 
if  his  testimony  in  other  respects  appeared  trustworthy,  or  was 
corroborated   by  other   evidence.      The  defendant's  counsel 
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intei-posed  an  objection,  which  was  overruled  and  an  excep- 
tion taken.  We  are  now  asked  to  reverse  the  judgment 
because  of  this  ruling.  But  it  does  not  appear  to  us  to  pre- 
sent any  question  which  we  can  consider,  for  the  reason  that 
it  does  not  appear  that  the  jurors  or  either  of  them  made  any 
answer  to  the  question,  or  that  any  challenges  were  inter- 
posed, either  peremptory  or  otherwise,  in  consequence  of  any 
information  derived  from  such  question. 

One  Forwood  was  sworn  as  a  witness  for  the  defendant, 
and  testified  that  he  was  in  business  with  the  Atlas  steamers 
and  knew  Tengzelius ;  had  seen  him  in  their  company  many 
years  ago,  and  supposed  lie  was  with  them  two  or  three  years. 
He  was  then  asked  to  give  his  general  reputation.  This  was 
objected  to  by  the  plaintiff's  counsel  as  irrelevant,  incompe- 
tent and  immaterial  unless  confined  to  veracity,  and  that  no 
foundation  had  been  laid.  The  court  remarked  that  after 
ascertaining  whether  the  witness  has  knowledge  as  to  Tengze- 
lius' reputation  for  truth  and  veracity  in  the  community 
where  he  resides,  the  defendant  might  ask  him  as  to  such 
reputation,  but  that  the  defendant  must  first  show  that  the 
witness  knows  such  reputation.  The  same  question  was  then 
repeated  by  counsel.  The  plaintiff  still  objecting,  the  objec- 
tion was  sustained  and  an  exception  taken.  When  the  ques- 
tion was  renev/ed  the  plaintiff,  in  interposing  his  objection, 
did  not  repeat  as  a  ground  that  no  foundation  had  been  laid 
showing  the  witness'  competency  to  speak  as  to  character. 
But  this  ground  was  distinctly  stated  in  the  objection  first 
stated,  upon  which  the  court  had  maije  its  ruling  and  under 
which  the  evidence  was  excluded,  and  a  repetition  of  the  ques- 
tion or  the  grounds  of  objections  appear  to  us  to  have  been 
unnecessary. 

The  witness  was  again  asked  whether,  from  the  general 
reputation  of  Tengzelius,  he  would  believe  him  under  oath. 
This  was  objected  to  upon  the  ground  that  no  foundation  had 
been  laid,  and  the  objection  was  sustained.  And  again  he 
was  asked  as  to  what  his  general  reputation  was  as  to  moral 
character.     This  was  again  objected  to,  but  the  afore-men- 
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tioned  ground  was  not  repeated.  The  objection  was  sus- 
tained and  an  exception  taken. 

These  questions  succeeded  each  other  in  the  order  named, 
and  the  ground  of  the  objection,  we  think,  must  have  l)eeii 
understood  as  applying  to  each.  {Dilleher  v.  Home  Zife 
Insurance  Company^  69  N.  Y.  256-260.) 

Forwood  had  not  testified  that  he  knew  the  general  reputa- 
tion of  Tengzelius.  He  liad  not,  therefore,  qualified  liimself 
to  answer  the  question  objected  to,  and  the  court  had  the 
right  to  exclude  his  answers  for  this  reason.  It  is  true  the 
court  in  its  remarks  went  a  step  further  and  stated  that  the 
witness  should  show  his  knowledge  as  to  the  reputation  of 
Tengzelius  for  trxith  and  veracity.  But  this  remark  of  the 
court,  we  think,  did  not  excuse  the  defendant  from  showing 
that  his  witness  was  qualified  to  answer  the  question  pro- 
pounded in  order  to  make  her  exception  available. 

In  2  Phillips  on  Evidence,  432,  it  is  said :  "  The  regular 
mode  of  examining  into  the  general  character  of  a  witness  is 
by  inquiring  of  the  witnesses  who  are  called  to  impeach  it 
whether  they  have  tlie  means  of  knowing  his  general  cliarac- 
ter,  and  whether  with  such  knowledge  they  would  believe 
him  on  his  oath." 

Greenleaf,  in  his  work  upon  Evidence,  in  section  461,  says : 
"  In  impeaching  the  credit  of  a  witness  the  examination  must 
be  confined  to  his  general  reputation.  *  *  *  The  regular 
mode  of  examining  into  the  general  reputation  is  to  inquire  of 
the  witness  whether  he  knows  the  general  reputation  of  the 
person  in  question  among  his  neighbors,  and  what  that  reputa- 
tion is."  (See  Sleeper  v.  Van  Middlesworth^  4  Denio,  431 ; 
Curtis  V.  Fay,  37  Barb.  64-69.) 

Upon  the  cross-examination  of  the  plaintiflF's  witness,  Ten^y- 
zelius,  it  was  made  to  -appear  that  he  had  been  imprisoned  in 
the  penitentiary  of  Kings  county  for  nine  months.  Upon  the 
re-direct  examination,  he  was  permitted  to  testify  as  to  the 
nature  of  the  crime  for  which  he  was  imprisoned.  We  think 
this  was  proper.  No  other  question  is  presented  which  requires 
attention.     It  follows  that  the  judgment  must  be  afiirmed. 
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As  to  the  motion  pending  before  us  to  amend  the  remittitur 
on  a  former  appeal  (146  N.  Y.  345),  it  now  appears  that  tlie 
real  estate  of  the  defendant  lias  been  again  sold  upon  an 
execution  issued  upon  the  judgment  here  under  review.  The 
defendant  should  have  the  statutory  time  to  redeem,  and  she 
ought  not  to  be  deprived  of  that  right  by  reason  of  the  sale 
that  was  made  under  the  former  judgment  which  was  reversed. 
The  remittitur  should,  therefore,  be  amqnded  by^striking  out 
that  portion  which  modified  the  order  of  the  General  Term 
of  the  City  Court,  by  requiring  the  payment  into  court  of  the 
sum  of  $711,  to  abide  the  final  determination  of  the  action. 

All  concur. 

Judgment  affirmed. 


Abu  AH  S.  Wakeman,  Appellant,  v.  Sylvia  A.  Wilbitb  et  al., 
Kespondents. 

1.  Obstruction  op  Highways — Public  Nuisance  —  Pbivatb  Action. 
The  obstruction  of  a  public  highway  is  an  act  which  in  law  amounts  to  a 
public  nuisance,  and  one  who  sustains  a  private  and  peculiar  injury  from 
such  an  act  may  maintain  an  action  to  abate  it  and  recover  the  special 
damages  by  him  sustained;  and,  provided  the  injury  is  substantial,  the 
fact  that  other  persons  have  also  been  injured  by  the  act  is  no  ground  for 
a  denial  of  the  relief. 

2.  Public.  Action.  When,  however,  the  damage  or  injury  caused  by 
the  obstruction  of  a  public  highway  is  common  to  the  public  and  special 
to  no  one,  redress  must  be  obtained  by  some  proceeding  in  behalf  of  the 
public  and  not  by  private  action. 

3.  Private  Action.  The  facts — that  a  person,  who  was  obliged  to  use 
a  highway  in  winter  for  the  purpose  of  drawing  logs,  was  for  several 
days  compelled,  on  account  of.  an  obstrtiction  created  by  a  fence, 
encroaching  upon  the  highway,  to  take  another  and  niuch  longer 
route,  to  his  pecuniary  damage;  that  at  other  times  he  was  obliged  to 
clear  the  road  from  drifts  of  snow  caused  by  the  fence,  which  required 
time  and  labor,  and  that  he  has  sustained  damages  special  and  peculiar  to 
himself,  growing  out  of  the  necessity  on  his  part  of  using  the  road  at  the 
time  of  the  obstruction  more  frequently  than  his  neighbors  —  suffice  to 
bring  him  within  the  principle  which  permits  a  private  person  to  maintain 
an  action  to  abate  a  public  nuisance  and  to  recover  special  damages. 

4.  Remedy  at  Law  —  Objection  Raised  on  Appeal.  The 
defense  of   an  adequate  remedy  at  law,  under  the  statute,  to  remove 
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obstructions  from  a  public  highway,  when  not  interposed  by  answer 
or  raised  at  the  trial,  cannot  be  made  available  by  an  objection  raised  for 
the  first  time  after  judgment,  in  an  action  in  equity  brought  by  a  private 
person  to  compel  the  removal  of  obstructions  and  for  incidental  damages, 
and  is  not  a  good  ground  for  reversing  the  judgment. 
Mem.  of  decision  below,  51  Hun,  638. 

{Argued  November  37,  1895;  decided  December  10,  1896.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an 
order  made  November  13,  1888,  which  reversed  a  judgment 
in  favor  of  plaintiff,  entered  upon  the  report  of  a  referee,  and 
granted  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Isaac  IJ.  Maynard  for  appellant.  The  referee  was  right 
in  holding  that  the  locus  in  quo  is  a  public  highway.  {Sage 
V.  Barnes^  9  Johns.  365  ;  Chapman  v.  Gates^  46  Barb.  319  ; 
In  re  James^  43  Hun,  67 ;  Dougherty  v.  HopCj  1  N.  Y.  79  ; 
People  V.  Carpenter^  24  N.  Y.  86;  Miller  v.  GarlocJc,  8 
Barb.  157 ;  Chapman  v.  Gates^  54  N.  Y.  132 ;  Bergen  v. 
Bennett^  1  Caines  Cas.  18 ;  Jackson  v.  McCaU^  10  Johns. 
377 ;  Leland  v.  Cameron^  31  N.  Y.  115 ;  McCoy  v.  Curtice^ 
9  Wend.  17;  Downing  v.  liugar^  21  Wend.  178;  Tucker  v. 
Rankxn^  15  Barb.  471 ;  Van  Steeribergh  v.  Bigeloio^  3 
Wend.  43;  Barber  \.  Win^lcio,  12  Wend.  102;  Potter  v. 
M.  Bank,  28  N.  Y.  641 ;  Plumh  v.  C,  Ins.  Co,,  18  N.  Y. 
392;  Graser  v.  Stellwa^en,  25  N.  Y.  316;  Vandevmrk  v. 
Porter,  40  Hun,  397;  Porter  v.  Village  of  Attica,  33  Hun, 
605 ;  Cook  v.  Harris,  61  N.  Y.  448  ;  HoUane  v.  TruHees 
of  Cold  Spring,  21  N.  Y.  474;  Thomas  on  Highways, 
53;  McManiiis  v.  Butter,  51  Barb.  436;  2  R.  S.  [7th 
ed.]  1249,  §  150 ;  Davis  v.  Mayor,  14  K  Y.  506 ;  Sny- 
der V.  Plass,  28  N.  Y.  474;  Devenpeck  v.  Lambert,  44 
Barb.  599.)  Upon  the  proof  and  findings  the  plaintiff  was 
entitled  to  maintain  the  action.  {Clifford  v.  Dam,  81  N. 
Y.  56 ;   People  v.  Kerr,  27  N.  Y.  193 ;   Davis  v.  Mayor^ 
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14  N.  Y.  506 ;  Van  Brtmt  v.  Ahearn,  13  Hun,  388 ;  MiUmm 
V.  Fowler,  27  Hun,  568 ;  People  v.  VcmderhUt,  38  Barb.  286 ; 
Ddaney  v.  Blizzard^  7  Hun,  7;  Croohe  v.  Anderson^  23 
Ilun,  268;  GiUespie  v.  .Forrest,  18  Hun,  110;  Rnox  v. 
Mayor,  55   Barb.  404;    (?r^€7i<2  v.  iT.    T.   ^  ^.  ^.   Cb.,  ^ 

12  Abb.  [N.  C]   124,  153;    Chipman  v.  Palmer,  77  N.  ' 
Y.  51;   Adams  v.   Popham,  76    N.  Y.  412;  jFrancis  v. 
Schoellkopf,  53  N.  Y.  162;  Hardy  v.  (7il5y  ^  Brooklyn, 

7  Abb.  [N.  C]  403;  Boolittle  v.  Supervisors,  18  N.  Y. 
155;  Lansing  v.  Smith,  4  Wend.  9;  Pierce  v.  i?ar^,  7 
Cow.  609;  Jf/ZAaw  v,  aSYw?;-^,  27  K  Y.  611;  i>^  TTi^ 
V.  FaTj,  &Ac?y>fc,  35  Hun,  103 ;  Porth  v.  M.  R,  R.  Go,,  16 
J.  &  S.  Z^^\  Callam^oAi  v.  Gil?nan,  107  K  Y.  360;  Broion 
V.  TFtjfe(?/i5  47  Maine,  161 ;  Powers  v.  /W^A,  23  Mich.  429 ; 
Walsh  V.  Mead,  8  Hun,  387 ;  Michel  v.  5c?.  Suprs.  Goimty  of 
Monroe,  39  Hun,  47 ;  Dennis  v.  Sipperly,  17  Hun,  69.)  This 
court  cannot  review  the  facts.  (JJudahy  v.  Rhvnehart,  133  N. 
Y.  248 ;  Kane  v.  Gortesy,  100  N.  Y.  132 ;  Waite  v.  ^.  /;w.  6b., 

13  Hun,  371 ;  Poioell  v.  Powell,  71  N.  Y.  71 ;  Hart  v.  ^.  R.  B, 
Co.,  80  N.  Y.  622 ;  S.  S,  N.  Bank  v.  Sloam£,  134  N.  Y.  371.) 
The  defendant  cannot  raise  the  objection  that  the  plaintiff  has 
an  adequate  remedy  at  law.  {TruscottY.  King,  6  N.  Y.  147 ; 
Cox  V.  James,  A^  N.  T.  557;  Town  of  Mentz  v.  Co^A, 
108  IS\  Y.  504;  ^are^/i  v.  Korn,  51  Hiin,  401;  127  K 
Y.  224;  GrisfieU  v.  Murdoch,  127  K  Y.  315;  Walls  v. 
^<^fe7',  130  N.  Y.  646;  CVw«  v.  Ca^«,  61  Hun,  460; 
Wood  on  Nuisance,  §  801 ;  McKeon  v.  See,  51  N.  Y.  30 ; 
GilUspieY,  Forrest,lS  Hun,  110;  Williams  v.  iT.  Z.  G  R. 
R,  Co.,  16  N.  Y.  97;  2  Story's  Eq.  Juris.  [10th  ed.]  §§915, 
917;  Pom.  Eq.  Juris.  §§  183,  231,  242.) 

Alexander  Neish  for  respondents.  The  referee  erred  in 
holding  that  the  locus  in  quo  is  a  highway.  (2  R.  S.  [7th  ed.] 
1248,  §  99 ;  People  ex  rel.  v.  Osborn,  32  N.  Y.  Supp.  358,  860 ; 
Barriman  v.  How,  78  Hun,  280 ;  Rozell  v.  Andrews,  103  N. 
Y.  150,  152;  Speir  v.  Town  of  New  Utrecht,  121  K  Y.  420; 
City  of  Cohoes  v.  D,  <&  H  G    Go,,  134  K  Y.  402;  Tal. 
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madge  v.  Huntrng,  29  N.  T.  452 ;  Bj/att  v.  Bates,  40  N.  Y. 
167 ;  Walker  v.  Caywood,  31  N.  Y.  51-63 ;  CurviriY.  R.  Cb., 
78  Hun,  559 ;  Jfc  J/i'^n  V.  Gronin,1&  K  Y.  474-477;  2 
Wait's  Act.  &  Def.  685  ;  2  R.  S.  1254,  §§  103, 105-109.)  The 
referee  erred  in  his  conclusions  of  law,  that  the  plaintiff  had  sus- 
tained special  damage  by  reason  of  this  fence.  {CaUcmcun  v. 
Oilman,  107  N.  Y.  370  ;V.  P.  B.  Co,  v.  Smith,  30  N.  Y.  44 ; 
9  Am.  &  Eng.  Ency.  of  Law,  414;  Rogers  v.  Rogers,  14 
Wend.  131 ;  High  on  Inj.  §  816 ;  1  Add.  on  Torts,  241 ;  Pierce 
V.  Dart,  7  Cow.  609 ;  Anderson  v.  Doty,  33  Hun,  160 ;  Lansing 
V.  Smith,  8  Cow.  146 ;  Winterhottom  v.  Derby,  L.  R.  [2  Exch.] 
316 ;  Yanderslice  v.  Newton,  4  N.  Y.  130 ;  Bristol  v.  Chndley^ 
28  Conn.  201 ;  Roberts  v.  Oraham,  6  Wall.  578 ;  2  Greenl.  on 
Ev.  254;  2  Wait's  Act.  &  Def.  434;  Ryan  v.  JT.  F.  CI 
^.  ^.  Ci>.,  35  N.  Y.  210 ;  Jex  v.  Strause,  122  N.  Y.  301  ; 
drain  v.  Petrie,  6  Hill,  524.)  The  negligence  of  the  plain- 
tiff not  only  contributed  to,  but  was  the  sole  cause  of  the 
damage  the  referee  finds  he  sustained.  (2  B.  S.  1214,  §  6 ;  3 
E.  S.  1216,  §  16;  Laws  of  1869,  chap.  593;  Robinson  v. 
Gha/mberlain,  34  N.  Y.  389 ;  Weed  v.  VUlage  of  BaUston 
Spa,  76  N.  Y.  329.)  The  plaintiff  had  ample  remedies  out- 
side an  injunction  for  all  the  evils  of  which  he  complains,  and, 
therefore,  equity  will  not  assist  him.  {Sa/va^e  v.  Allen,  54 
N.  Y.  463;  Lutes  v.  Briggs,  64  K  Y.  404;  Coulter  v.  Mur- 
ray,  15  Abb.  [N.  S.]  129 ;  Ward  v.  KeUey,  14  Abb.  Pr.  106  ; 
Ma/rks  v.  Wilson,  11  Abb.  Pr.  87 ;  Wheeloch  v.  Noonan,  108 
N.  Y.  183;  Wetmore  v.  Traoey,  14  Wend.  250;  31  N.  Y.. 
61.)  The  plaintiff  having  set  the  commissioner  in  motion 
should  be  confined  to  that  remedy,  so  far  as  equitable  relief 
was  concerned,  particularly  when  his  proceedings  before  the 
commissioner  secured  all  the  relief  asked  for.  (Peck  v.  Oood- 
berleU,  109  N.  Y.  189.) 

O'Brien,  J.  The  court  below  has  reversed  a  judgment 
recovered  by  the  plaintiff  on  the  report  of  a  referee.  It  does 
not  appear  from  the  order  that  the  reversal  was  upon  the  facts, 
and  we  must,  therefore,  assume  that  it  was  upon  some  question 
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of  law.  The  action  was  brought  to  compel  the  defendant  to 
remove  obstrnctions  from  a  public  highway  and  for  damages 
which  it  was  alleged  that  the  plaintiff  had  sustained  in  conse- 
quence of  the  unlawful  obstruction.  It  was  claimed  that  the 
invasion  of  the  highway  by  the  defendant  amounted  to  a 
public  nuisance,  and  that  the  plaintiflE,  by  reason  thereof,  had 
suifered  such  special  and  particular  damage  and  injury  as 
enabled  him  to  bring  and  maintain  the  action  in  his  own  name. 
The  facts  found  by  the  referee  sustain  the  judgment,  and  the 
only  question,  for  this  court  to  consider  is  whether  any  of  them 
are  without  any  sufficient  basis  in  the  proofs,  and  whether 
any  of  the  exceptions  taken  were  of  such  a  character  as  to 
require  a  reversal  of  the  judgment. 

The  important  facts  found  are,  firet,  that  the  defendants  did 
place  obstructions  in  a  public  highway,  and,  secondly,  that  this 
unlawful  act  resulted  in  damages  to  the  plaintiff,  special  and 
peculiar  to  hhn,  and  not  of  a  character  common  to  the  whole 
public.  It  appeared  that,  on  the  27th  day  of  June,  1851,  the 
commissioners  of  highways  of  the  town  laid  out  the  road  in 
question  by  an  order,  signed  by  two  of  them,  in  which  the 
center  line  of  the  road,  to  be  three  rods  in  width,  is  described 
by  courses,  distances  and  monuments.  This  order  was  duly 
recorded  as  required  by  law,  and  recites  the  fact  that  it  was 
made  at  a  meeting  of  all  the  commissioners  called  for  that 
purpose,  and  after  full  deliberation  and  with  the  consent  of 
the  jiroperty  owners  through  whose  lands  the  road  passed.  It 
further  appeared  that  the  road  was  thereafter  included  by  the 
public  authorities  in  one  of  the  road  districts  of  the  town. 
The  road  at  the  point  in  question  was  laid  out  through  a  forest, 
and  for  some  years  afterwards  it  was  opened  and  used  only  for 
the  purpose  of  drawing  loads  upon  sleds  in  the  winter  or  the 
passage  of  sleighs.  The  road  as  opened  at  the  point  in  ques- 
tion did  not  follow  the  survey  indicated  in  the  order  in  all 
respects,  but  there  were  deviations  therefrom.  The  limited 
use  of  the  place  as  a  highway  for  some  years  thereafter  was 
sufficient  to  give  to  it  the  character  of  a  public  road.  It  was 
a  place  over  which  the  public  had  the  right  to  pass  and  repass. 
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and  the  fact  that  it  was  not  sufficiently  improved  for  some 
time  to  permit  the  passage  of  wagons  or  carriages  upon  wheels 
did  not  aJBfect  the  public  right.  About  ten  years  afterwards^ 
however,  the  road  was  so  opened,  widened  and  improved  tliat 
thereafter  it  was  used  and  traveled  by  the  public  generally 
with  wagons  and  carriages,  still  following  tlie  old  line  of  the 
sled  road  as  originally  cut  out  and  opened  through  the  woods 
on  the  premises  now  owned  by  the  defendant.  About  1809 
this  road,  at  the  point  in  question,  was  changed  for  a  distance 
of  ten  or  twelve  rods  through  the  lands  now  owned  by  the 
defendant,  the  new  or  substituted  road  being  located  or 
placed  a  few  rods  easterly  of  the  old  road.  The  then  owner 
of  the  land,  one  of  the  defendants'  grantors,  consented  to  tljis 
change  and  thereupon  the  road  was  located  where  it  now  is 
by  the  public  authorities  and  the  persons  then  owning  the 
defendants'  farm.  It  must,  of  course,  be  assumed  to  be  the 
same  width  as  the  original  road,  namely,  three  rods.  The 
referee  was,  therefore,  warranted  in  finding  that  the  loeus  ht 
quo,  was  a  public  highway  three  rods  wide.  He  has  also 
found  that  for  the  past  twenty-six  years  this  highway  had 
been  included  in  one  of  the  road  districts  of  the  town,  and 
has  been  in  charge  of  overseers  duly  appointed,  and  that  the 
inhabitants,  including  the  defendants,  have  been  assessed  for 
its  maintenance  and  repair.  The  evidence  certainly  warranted 
these  findings.  It  is  quite  true  that  he  has  also  found  tliat  at 
the  time  this  action  was  commenced  the  boundaries  of  this 
road  as  traveled,  used  and  worked,  had  not  been  ascertained 
or  determined  by  the  commissioners  of  highways  of  the  town. 
But  tlie  place  was  still  a  highway,  although  its  exterior  lines 
had  not  been  marked  out  or  deUneated.  The  recording  of 
the  order,  the  opening  of  the  road  for  use  in  winter,  the  act 
of  the  authorities  in  including  it  in  one  of  the  i^oad  districts, 
and  the  agreement  between  them  and  the  defendants'  prede- 
cessors in  title  changing  the  location  and  establishing  the 
road  as  now  used,  were  all  acts  which  could  be  considered 
in  determining  the  fact  as  to  the  existence  at  the  place  ia 
question  of  a  public  highway.     There  was  also  evidence  from 


1895.]  Wakeman  v.  Wilbur.  6(>3 

N.  Y.  Rep.]         Opinion  of  the  Court,  per  O'Brien,  J. 

which  the  referee  could  have  found  that  the  defendants 
obstructed  this  highway,  and  he  did  iind  that,  on  several  occa- 
sions prior  to  the  commencement  of  this  action,  the  defend- 
ants placed  fences  within  a  foot  and  a  half  or  two  feet  of  the 
wagon  track,  and  so  near  to  the  same  as  to  obstruct  the  higli- 
way  and  to  hinder  and  prevent  the  free  use  of  the  same. 
That  in  the  winter  season  these  fences,  so  placed,  caused  tlie 
snow  to  drift  in  upon  the  track  and  fill  the  same,  rendering  it 
difficult  and  sometimes  impossible  to  travel  thereon.  It  was 
not  important  that  the  exterior  lines  of  this  road,  three  rods 
in  width,  had  not  been  ascertained  or  designated  with 
accuracy  by  the  public  authorities.  The  finding  that  the 
defendants  obstructed  the  highway  necessarily  implies  that 
the  fencfe  was  placed  within  the  limits  of  the  road.  The 
existence  of  the  road  as  such  and  the  obstruction  of  it  by  the 
defendants  presented  to  the  referee  a  mixed  question  of  law 
and  fact,  and,  while  the  proofs  upon  which  the  findings  of  the 
referee  were  based  were  open  to  review  in  the  court  below,  it 
cannot  be  said  that  these  conclusions  were  erroneous  as  matter 
of  law.  {D(nighty  v.  TTope^  1  N".  Y.  79 ;  Chapman  v.  Gaten^ 
54:  N.  Y.  132 ;  Doioning  v.  Rtt^ar,  21  Wend.  178  ;  Matter 
ofJamea^  43  Hun,  67;  Potter  v.  Merchants'  Bank,  28  X.  Y. 
641 ;  Vam,  Steeribergh  v.  Bigelmo,  3  Wend.  43 ;  Barher  v. 
Winslow^  12  Wend.  102 ;  Vandeinark  v.  Porter,  40  Ilun, 
397.) 

The  obstruction  of  a  public  highway  is  an  act  which  in  law 
amounts  to  a  public  nuisance,  and  a  perscm  who  sustains  a 
private  and  peculiar  injury  from  such  an  act  may  maintain 
an  action  to  abate  the  nuisance  and  to  recover  the  special 
damages  by  him  sustained.  {People  v.  Kerr,  27  N.  Y.  193 ; 
Dams  V.  Mayor,  14  N.  Y.  506;  Adatns  v.  Popharn,  76  X. 
Y.  410 ;  Chipman  v.  Palmer,  77  N.  Y.  51.)  The  extent  of 
the  injury  is  not  generally  considered  very  important.  It 
should  be  substantial,  of  course,  and  not  merely  nominal,  and 
the  fact  that  numerous  other  persons  have  been  injured  by 
the  act  is  no  ground  for  a  denial  of  the  relief.  When  the 
damage  or  injury  is  common  to  the  public  and  special  to  no 


(>(>4  Wakeman  v.  Wilbck.  [Dec., 


Opinion  of  ihe  Court,  per  O'Bbien,  J.  [Vol.  147. 

uue,  then  redress  must  be  obtained  by  some  proceeding  in 
behalf  of  the  public  and  not  by  a  private  action.  {Francis  v. 
jSehoellkopf,  53  N.  Y.  152;  DoolitUe  v.  Supervisa7's  of 
Broorrie  Co.^  18  N.  Y.  155 ;  Lanaiiig  v.  Smithy  4  Wend.  9 ; 
Callanan  v.  Gilman,  107  N.  Y.  360.) 

The  referee  found  from  evidence  entirely  sufficient  that 
the  plaintiff  was  obliged  to  use  the  road  in  the  winter  for  the 
purpose  of  drawing  logs,  but  on  account  of  the  obstruction  he 
was  for  several  days  compelled  to  take  another  and'  much 
longer  route,  to  his  pecuniary  damage  ;  that  at  other  times  he 
was  obliged  t6  clear  the  road  from  the  drifts  of  snow  that 
had  accumulated  in  consequence  of  the  fence,  wliich  required 
time  and  labor,  and  that  in  some  other  respects  he  was  put  to 
expense  in  the  use  of  the  road  for  his  lawful  business,  by 
reason  of  the  defendants'  acts.  The  total  damage  peculiar  to 
tlie  plaintiff  the  referee  found  upon  the  proofs  to  be  $35. 
These  findings  bring  the  case  within  the  principle  which  per- 
mits a  private  person  to  maintain  an  action  to  abate  a  public 
nuisance,  and  to  recover  the  damages  wliich  he  sustained  and 
which  were  special  and  peculiar  to  himself,  growing  out  of 
the  necessity  on  bis  part  to  use  the  road  at  the  time  of  the 
o])struction  more  frequently,  perliaps,  than  his  neighbors. 
The  obstruction  was,  no  doubt,  an  offense  against  the  public, 
but  it  was  none  the  less,  in  a  special  and  peculiar  sense,  an 
injury  to  the  plaintiff.  The  defendants  urge  that  the  plaintiff 
had  an  adequate  remedy  at  law  under  the  statute  for  the 
removal  of  such  obstructions  in  public  highways.  Without 
inquiring  whether  this  be  so  or  not,  it  is  quite  sufficient  to 
say  that  no  such  defense  was  interposed  by  answer  or  raised 
at  the  trial,  and  such  an  objection  raised  for  the  first  time 
after  judgment  is  not  good  ground  for  reversing  a  judgment. 
(Lough  V.  Outerhridge^  143  X.  Y.  271.)  There  are  some 
exceptions  in  the  record  taken  by  the  defendants  at  and  after 
the  trial  to  rulings  of  the  referee.  Xone  of  them  were  con- 
sidered in  the  opinion  of  the  court  below.  We  have  examined 
them  all,  and  are  of  opinion  that  none  of  them  are  sufficient 
to  support  the  judgment  of  reversal. 
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For  these  reasons  we  think  that  the  order  of  the  General 
Term  should  be  reversed  and  the  judgment  entered  on  the 
report  of  the  referee  affirmed,  with  costs. 

All  concur. 

Ordered  accordingly. 


The  Faneuil  Hall  National  Bank,  PlaintifE,  v.  John  Bus- 
sing, Impleaded,  etc.,  Defendant. 
John  H.  Kogan,  Receiver,  etc.,  Respondent;  William  D. 
^  Beck,  Appellant. 

1.  Supplementary  Proceedings  —  Title  op  RECBn^BR  to  Real 
Estate  —  Code  of  Civil  Procedure,  §  2468.  A  receiver  appointed  in 
proceedings  supplementary  to  execution  acquires  no  title  to  real  estate 
situated  in  another  county  by  filing  the  order  appointing  him  or  a  certified 
copy  thereof  in  such  county  as  provided  by  the  Code  of  Civil  Procedure 
(^  2468),  unless  the  judgment  creditor  has  obtained  a  lien  thereon  by  dock- 
eting the  judgment  in  such  county  and  has  exhausted  his  legal  remedy 
by  execution  against  the  property. 

2.  Conveyance  by  Judgment  Debtor.  A  conveyance  made  by  a 
judgment  debtor  of  real  estate  situated  in  another  county  than  that  iu 
which  a  receiver  in  supplementary  proceedings  against  him  has  been 
appointed,  after  the  order  appointing  the  receiver  has  been  filed  in  such 
county,  will  vest  a  good  title  in  the  grantee  as  against  the  receiver,  unless 
the  judgment  has  been  docketed  in  that  county. 

8.  Order  for  Receiver  to  Sell  —  Motion  to  Vacate.  If  a  receiver 
appointed  in  supplementary  proceedings  is  ordered  by  the  court  to  sell 
property  which  has  been  conveyed  by  the  judgment  debtor,  situated  in 
another  county,  in  which  a  copy  of  the  order  appointing  the  receiver  has 
been  filed,  but  in  which  the  judgment  has  not  been  docketed  nor  execution 
issued,  the  judgment  debtor's  grantee  or  his  successor  in  title  may  move 
to  vacate  the  order  although  not  a  party  to  the  action  in  which  the  judg- 
ment was  recovered. 

4.  Lapse  of  Legal  Remedy.  When  a  judgment  creditor  suffers  his 
remedy  at  law  against  the  realty  of  the  judgment  debtor  to  lapse  by  fail- 
ing to  docket  the  judgment  in  the  county  in  which  the  realty  is  situated 
and  issuing  execution  thereon,  within  ten  years  after  the  filing  of  the  judg- 
ment roll  (Code  Civ.  Pro.  §  1251),  his  equitable  remedies  in  respect  to  such 
realty  are  also  cut  off. 
84 
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5.  Motion —  Collateral  Attack  on  Deed.  A  deed  of  a  judgment 
debtor's  realty,  and  a  partition  suit  based  thereon,  cannot  be  collaterally 
attacked  on  a  motion  made  by  a  person  claiming  under  such  deed  and  suit, 
to  set  aside  an  order,  directing  a  receiver  appointed  in  supplementaiy 
proceedings  in  another  county  to  sell  the  realty,  on  the  ground  that  the 
judgment  creditor  had  not  dock-eted  his  judgment  in  the  county  where 
the  realty  was  situated  and  issued  execution  thereon. 

Mem.  of  decision  below,  84  Hun,  615. 

(Argued  November  25,  1895;  decided  December  10,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  April  11,  1895, 
which  affirmed  an  order  of  the  court  at  Special  Term  deny- 
ing a  motion  made  by  one  William  D.  Beck,  the  appellant, 
who  was  not  a  party  to  the  action,  to  set  aside  an  order 
granted  at  Special  Term  directing  a  receiver  in  supplementary 
proceedings  of  the  property  of  tlie  defendant,  John  Bussing, 
the  judgment  debtor  of  the  plaintiff,  to  sell  certain  real  estate 
of  which  the  appellant  was  then  the  owner. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Isacu)  If.  Maynard  for  appellant.  The  order  authorizing 
and  directing  the  receiver  to  sell  the  real  property  in  question 
of  which  the  judgment  debtor  was  seized  of  an  unincumbered 
title  in  fee  at  the  time  of  the  appointment  of  the  receiver, 
was  made  without  authority  of  law,  for  the  reason  that  such 
property  being  subject  to  the  lien  of  the  judgments  under 
which  the  receiver  was  appointed,  and  liable  to  be  sold  on 
execution  upon  the  judgments,  could  not  be  taken  summarily 
by  the  receiver,  even  by  order  of  the  court,  and  sold,  and  the 
proceeds  applied  in  payment  of  a  judgment  recovered  eighteeu 
years  previously,  and  which,  at  the  expiration  of  ten  years, 
ceased  to  be  a  lien  upon  or  bind  the  real  property,  the  title 
of  the  judgment  debtor  having  meanwhile  become  vested  in 
tlie  appellant,  (i^.  J\^,  Bank  v.  Martin^  49  Hun,  571 ;  Bunn 
V.  Daly,  24  Hun,  526 ;  In  re  Inglehart,  1  Sheld.  514 ;  A,  C. 
iV^.  Baiik  V.  Gaynor^  67  How.  Pr.  421 ;  Pfluger  v.  Cornell^ 
2  C.  C.  Rep.  145 ;  Tinhsy  v.  Langdon,  13  Wkly.  Dig.  385 ; 
F.  M,   Co.  V.  Wilkes,  30  N.  Y.  Supp.  381 ;  Goodman  v. 
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StiUs,  90  N.  T.  199;  Moore  v.  D^lffy,  74  Hun,  Y8.)  The 
receiver  in  supplementary  proceedings  can  have  no  greater 
authority  over  the  real  property  of  the  judgment  debtor  than 
that  conferred  by  law  upon  the  receiver  under  a  judgment 
obtained  by  the  same  creditor  in  a  judgment  creditor's  action. 
{Driggs  v.  Williams^  15  Abb.  Pr.  477 ;  Dnffy  v.  DawsoUy 
2  Misc.  Rep.  601;  Allen  v.  Starring,  26  How.  Pr.  57; 
Lynch  V.  Johnson^  48  N.  Y.  33 ;  Code  Civ.  Pro. 
§§  1871-1879;  Congden  v.  Lee,  3  Edw.  Ch.  304.)  The 
judgment  having  ceased  to  be  a  lien  upon  this  real 
property,  and  the  right  to  issue  execution  and  enforce  the 
collection  of  the  judgment  out  of  this  property  being  barred 
by  the  provisions  of  the  Code,  and  the  title  of  the  judgment 
debtor  having  become  vested  in  the  appellant,  the  court  had 
no  authority  to  order  the  appellant's  property  to  be  sold  to 
satisfy  the  judgment  debt.  (Code  Civ.  Pro.  §§  414,  1251, 
1252 ;  Ln  re  Harmon,  79  Hun,  226 ;  Borst  v.  Corey,  15  N. 
Y.  505 ;  Bundle  v.  Allison,  34  N.  Y.  180 ;  In  re  Neilly,  94 
N.  Y.  382 ;  De  Pew  v.  Dewey,  2  T.  &  C.  515 ;  56  N.  Y.  67 ; 
L&  T,  N.  Bank  v.  Quackenbuah,  143  N.  Y.  567.)  The 
appellant's  standing  as  the  grantee  of  the  judgment  debtor's 
title  was  sufficiently  established  to  entitle  him  to  make  the 
motion,  and  it  is  not  affected  by  the  claim  made  in  the 
respondent's  papers  that  Benjamin  Valentine  never  accepted 
of  the  deed  from  the  executrix  of  the  judgment  debtor,  and 
never  instituted  or  authorized  the  institution  of  the  partition 
action.  {Moore  v.  Duffy,  74  Hun,  78  ;  DuBois  v.  Ca^sidy, 
75  N.  Y.  298 ;  A.  Ins.  Co.  v.  OaMey,  9  Paige,  486 ;  Watrmi^ 
V.  Kearney,  11  Hun,  584;  Vilas  v.  P.  <&  M.  R.  B.  Co.,  123 
N.  Y.  440 ;  Wing  v.  Bionda,  125  N.  Y.  678.) 

Frederick  Stnyih  for  respondent.  The  appellant  Beck  has 
no  standing  in  court  to  move  to  vacate  the  orders  made 
herein.  The  judgment  debtor  is  the  only  person  who  can 
avail  himself  of  any  irregularity  in  the  appointment  of  a 
receiver,  but  in  the  case  at  bar  no  irregularity  exists.  (  Under- 
wood v.  Sutcliffe,  10  Hun,  453 ;  77  N.   Y.   58 ;  Powell  \\ 
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Waldron,  89  N.  Y.  328  ;  Wright  v.  Noatrand,  94  N.  T.  31 ; 
Darroio  v.  RiUy^  5  Misc.  Rep.  363 ;  Stanley  v.  U.  N.  Banh 
115  N.  Y.  122.)  The  title  of  the  judgment  debtor  to  the  real 
property  in  question  vested  in  the  receiver  on  the  24th  day 
of  November,  18Y6,  upon  the  recording  of  the  order  of  the 
receivership  in  the  office  of  the  clerk  of  Westchester  county, 
under  section  298  of  the  Code  of  Procedure  and  the  cor- 
responding section  (2468)  of  the  Code  of  Civil  Procedure. 
(JSricoll  V.  Boyd,  90  N.  Y.  516  ;  J)u  Bois  v.  Cassidy,  75  N. 
Y.  298;  SayUs  v.  Naylor,  5  N.  Y.  S.  R  816;  KhnbaU  v. 
Burrill,  14  N.  Y.  S.  R.  536  ;  Well  v.  Osbonxe,  27  N.  Y.  S. 
R.  792 ;  Fredericks  v.  Niver,  28  Hun,  417 ;  F.  M.  Co.  v. 
Wilkes,  30  N.  Y.  Supp.  381.)  Where  all  the  parties  are 
before  the  court,  and  the  sale  is  to  be  made  pursuant  to  its 
decree  and  by  an  officer  appointed  by  it  for  that  purpose,  the 
right  of  redemption  will  not  be  allowed,  except  by  command 
of  the  statutes.  {Crisfield  v.  Murdock,  38  N.  Y.  S.  R.  828.) 
The  notice  to  creditors  in  the  action  of  Valentine  v.  Yalen- 
tine,  to  which  tlie  receiver  was  not  a  party,  was  a  delusion 
and  insufficient  to  bar  the  receiver's  title  to  the  real  property. 
Such  publication  bars  general  liens  only,  and  the  receiver's 
specific  title  is  not  aflEected  by  it.  {Doremus  v.  Doremus,  66 
Hun,  111.) 

Bartlett,  J.  On  the  5th  of  April,  1876,  the  plaintiff 
recovered  two  judgments  against  the  defendant,  John  Bus- 
sing, aggregating  $2,400.  On  the  8th  of  July,  1876,  the 
First  National  Bank  of  Port  Chester  also  recovered  a  judg- 
ment against  the  defendant  for  $829.30. 

A  receiver  was  appointed  in  supplementary  proceedings 
under  all  the  judgments  in  the  city  and  county  of  New  York 
and  the  orders  filed  and  recorded  in  Westchester  county  in 
the  autumn  of  1876. 

At  that  time  the  judgment  debtor  owned  a  quarter  interest 
in  fourteen  and  a  half  acres  of  land  at  Rye  Beach  in  West- 
chester county. 

John  Bussing,  the  judgment  debtor,  died  January  8th,  1877, 
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leaving  a  will  and  making  his  wife  executrix  with  full  power 
to  sell  his  real  estate,  and  in  pursuance  thereof  she  conveyed 
testator's  interest  in  the  Rye  Beach  property  to  her  brother, 
Ebenezer  Valentine,  but  the  deed  was  not  recorded  until 
February  10th,  1885. 

Prior  to  1884,  William  D.  Beck,  the  appellant,  had  become 
the  owner  of  the  Rye  Beach  property  with  the  exception  of 
the  judgment  debtor's  interest,  and  during  that  year  Valen- 
tine, the  grantee  of  Bussing's  share  of  the  property,  com- 
menced an  action  in  partition  against  Beck,  which  proceeded 
to  judgment  and  sale,  and  Beck,  the  appellant,  purchased  the 
entire  property. 

For  about  ten  yeats  thereafter  Beck  remained  in  undis- 
turbed possession  until  motion  was  made  in  the  spring  of 
1894  for  an  order  requiring  the  receiver  in  supplementary 
proceedings  to  sell  the  right,  title  and  interest  of  the  judg- 
ment debtor,  Bussing,  in  the  property.  This  order  was  granted 
and  Beck  moved  to  vacate  it,  to  set  aside  the  receivership  and 
for  other  relief ;  this  motion  was  denied  without  opinion  in 
the  court  below  either  at  Special  or  General  Term,  and  the 
correctness  of  that  decision  is  now  to  be  considered. 

It  is  to  be  remarked  that  Amanda  Bussing,  the  executrix 
of  the  judgment  debtor,  consented  to  the  order  of  sale  not- 
withstanding the  fact  that  eighteen  years  before  she  had  con- 
veyed to  the  grantor  of  the  appellant  the  judgment  debtor's 
interest  in  the  Rye  Beacli  property. 

It  also  appears  that  tlie  original  receiver  in  supplementary 
proceedings,  appointed  in  1876,  was  discharged  without  notice 
to  any  one  March  20th,  1894,  and  John  H.  Rogan,  the  present 
receiver,  was  appointed  in  his  place,  gave  bond  and  entered 
upon  the  discharge  of  his  duties.  The  material  facts  are  not 
disputed.  The  position  of  the  present  receiver  is  that  filing 
and  recording  in  Westchester  county,  in  the  autumn  of  1876, 
the  orders  appointing  the  original  receiver  vested  in  the  latter 
the  legal  title  of  the  judgment  debtor,  and  that  the  subsequent 
sale  by  the  executrix  of  the  judgment  debtor  of  his  interest 
in  the  property  to  Valentine  was  a  nullity ;  that  the  legal  title 
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passed  from  the  original  receiver  to  the  present  receiver  by 
virtue  of  the  order  of  March  20th,  1894,  to  which  reference 
has  ah'eady  been  made. 

We  think  this  position  is  unsound  and  arises  from  a  failure 
to  apprehend  the  proper  functions  of  a  receiver  appointed  in 
proceedings  supplementary  to  the  execution. 

It  is  true  the  Code  of  Civil  Procedure  (§  2468)  provides 
that  on  filing  the  order  appointing  the  receiver,  or  a  certified 
copy,  in  the  county  where  the  property  is.  situated,  the  real 
property  is  vested  in  the  receiver.  This  section,  however,  is 
to  be  read  and  construed  in  connection  with  the  other  pro- 
visions of  the  statute  and  cannot  be  taken  literally. 

It  must  be  constantly  kept  in  mind  that  the  receiver  is 
appointed  in  proceedings  supplementary  to  the  execution  and 
takes  no  such  absolute  title  to  reaL estate  as  would  enable  him 
to  sell  it  when  it  is  subject  to  the- lien  of  judgments  and  can 
be  sold  under  executions  issued  thereon  in  the  manner  pointed 
out  by  statute  and  subject  to  all  rights  of  redemption.  The 
receiver's  title  to  the  real  estate  is  a  qualified  one  in  the 
nature  of  a  security  for  the  plaintiff  in  the  judgment ;  it  does 
not  divest  the  debtor  of  the  legal  title,  but  the  latter's'  con- 
veyance of  the  premises  would  be  subject  to  the  claim  of  the 
receiver. 

The  proceedings  supplementary  to  the  execution,  as  pro- 
vided by  the  Code  of  Civil  Procedure,  are  a  substitute  for  the 
former  creditors'  bill  in  chancery  and  are  a  summary  mode  of 
ascertaining  the  judgment  debtor's  property  interests  of  every 
kind.  It  is  only  when  the  remedy  at  law  has  been  invoked 
and  exhausted  that  tlie  creditor  may  avail  himself  of  those 
more  effective  remedies  which  are  to  be  found  in  a  court  of 
equity. 

Applying  these  principles  to  the  situation  presented  in  the 
case  at  bar  when  the  original  receiver  was  appointed-in  1876, 
we  find,  so  far  as  this  record  discloses,  that  the  judgments  of 
the  two  banks,  under  which  supplementary  proceedings  were 
instituted  in  the  city  and  county  of  New  York,  were  not 
docketed  in  "Westchester  county;    that  no  executions  have 
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ever  been  issued  to  the  sheriff  of  Westchester  county ;  that  no 
effort  lias  been  made  to  exhaust  the  remedy  at  law  as  to  this 
property. 

So  far  as  relates  to  the  Westchester  real  estate  the  judgment 
creditors  did  not  require  the  aid  of  a  receiver,  or  of  a  court 
of  equity  to  sell  the  interest  of  the  judgment  debtor  therein ; 
it  was  only  necessary  to  sell  under  execution  at  law  in  the 
manner  provided  by  the  statute. 

It,  therefore,  follows  that  the  supplementary  proceedings 
instituted  in  the  city  and  county  of  New  York  in  1876,  and 
the  filing  of  orders  in  Westchester  county  were  ineffectual  to 
vest  in  the  receiver  appointed  therein  any  interest  whatevei: 
in  the  Westchester  real  estate. 

The  issuing  of  executions  to  the  sheriff  of  the  city  and 
county  of  New  York,  and  the  return  thereof  unsatisfied,  did 
not  tend  in  any  way  to  show  that  the  remedy  at  law  had 
been  exhausted  as  against  the  Westchester  real  estate. 

This  court  has  recently  construed  the  Code  of  Civil  Pro- 
cedure (§  2468)  as  to  vesting  the  debtor's  real  property  in  a 
receiver  appointed  in  supplementary  i)roceedings.  {Import' 
ers  and  Traders^  Natloiial  Bank  y.  Quackenhush^  143  N.  Y. 
667,  and  cases  cited.)  Judge  O'Brien  says :  "  But  this  pro- 
vision cannot  refer  to  real  estate  which  is  not  bound  by  the 
lien  of  any  judgment,  or  against  which  no  execution  lias  been 
issued  upon  which  it  could  be  sold.  As  to  real  estate  so 
situated,  the  creditor  does  not  need  a  receiver  or  any  other 
equitable  relief.  A  court  of  equity  will  never  appoint  a 
receiver  for  the  purpose  of  doing  for  the  creditor  what  he 
may  do  for  himself." 

Under  the  rule  as  thus  laid  down  the  conveyance  made  to 
Valentine  by  the .  executrix  of  the  judgment  debtor  in  1878 
of  his  interest  in  the  Westchester  real  estate  vested  a  good 
title  free  from  the  liens  of  the  judgments  of  the  two  banks  or 
•f  any  claim  of  the  receiver. 

If  we  assume,  for  the  argument's  sake,  that  the  judgments 
■were  docketed  in  Westchester  county,  they  ceased  to  be  liens 
after  ten  years  from  the  filing  of  the  judgment  roll,  so  that 
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since  1886  tlie  property  has  not  been  subject  to  execution  and 
sale  under  the  judgments.  (Code,  §  1251.)  The  appellant 
became  the  owner  of  the  entire  property  in  18j85  nnder  the 
sale  in  partition. 

It  also  appears  that  no  liens  were  established  before  tlie 
referee  in  the  partition  action,  although  opportunity  was  duly 
afforded  as  provided  by  law. 

The  judgment  creditors  had,  for  ten  years  from  the  filing 
of  the  judgment  rolls,  an  ample  remedy  at  law  against  this 
property  which  they  failed  to  invoke,  and  if  they  were  dam- 
aged by  the  conveyance  of  the  executrix  of  the  judgment 
debtor  to  Valentine  during  that  period,  it  was  due  to  their 
failure  to  at  once  docket  the  judgments  in  Westchester  county 
and  proceed  to  sale  thereunder. 

Having  suffered  their  remedy  at  law  to  lapse,  all  equitable 
remedies  are  also  cat  off.  {Borst  v.  Corey^  15  N.  Y.  505.) 
The  attempt  to  break  the  force  of  the  deed  from  the  execu- 
trix to  Valentine,  and  the  partition  suit  based  thereon,  by  the 
affidavit  of  Valentine,  to  the  effect  that  he  never  accepted  the 
deed  and  did  not  institute  the  partition  action,  must  fail  for 
two  reasons,  viz. :  First,  the  collateral  attack  on  the  deed  and 
partition  suit  cannot  be  entertained  on  this  motion ;  and, 
second,  the  affidavit  is  wholly  discredited  by  the  complaint 
verified  by  Valentine  in  an  earlier  partition  suit  relating  to 
the  same  premises,  but  which  did  not  proceed  to  judgment, 
wherein  he  alleges  that  he  had  an  estate  of  inheritance  in  the 
property  consisting  of  an  undivided  fourth  interest. 

We  are  of  opinion  that  the  appellant,  as  the  grantee  of  the 
judgment  debtor's  title,  had  a  standing  in  court,  was  entitled 
to  make  this  motion,  and  that  it  should  have  been  granted. 

The  orders  of  the  Special  and  General  Terms  should  be 
reversed,  with  costs  to  the  appellant  in  all  the  courts,  and 
the  order  entered  at  Special  Term  May  10th,  1894,  authoriz- 
ing and  directing  the  receiver  to  sell  the  real  property  in 
question  should  be  vacated. 

All  concur.  -^ 

Ordered  accordingly. 
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John  A.  Fowler  et  al.  v.  Theodore  Fowler  et  al. 
James    A.    Merritt,    Respondent,    v.    John    A.    Fowler, 
Impleaded,  etc.,  et  al.,  Appellants. 

Costs  —  Distribution  op  Moneys  in  Partition  Action.  Motion 
costs  and  disbursements,  and  not  costs  as  in  an  action,  are  allowable  in  a 
proceeding  for  the  distribution,  among  lienors,  of  moneys  in  the  hands  of  a 
referee  arising  from  a  sale  in  an  action  of  partition. 

Mem.  of  decision  below,  86  Hun,  619. 

(Argued  November  25,  1895;  decided  December  10,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  April  11,  1895, 
which  aflSrmed  an  order  of  Special  Term  denying  a  motion  to 
vacate  an  order  directing  the  payment  of  certain  moneys  in 
the  hands  of  a  referee  to  the  respondent,  James  A.  Merritt. 

The  material  facts  are  stated  in  the  opinion.  * 

Isaac  iT.  Miller  for  appellants.  The  court  had  no  power  to 
award  costs  as  in  an  action.  (Code  Civ.  Pro.  §§  1015,  3236, 
3251 ;  Concklin  v.  Taylor,  68  N.  Y.  221 ;  Bishop  v.  Jlen- 
drich,  82  Hun,  324.) 

Williain  IL  Beam  for  respondent.  The  referee  awarded 
costs  to  all  attorneys  who  appeared,  whether  their  claims  were 
successful  or  not.  The  costs  to  the  respondent  included  the 
fees  of  the  referee.  In  the  disposition  of  the  fund  in  its 
custody  the  court  had  a  right  to  impose  the  expense  of  ascer- 
taining the  proper  claimants  upon  the  fund.  Had  no  costs 
or  disbursements  been  awarded  the  respondent  would  have 
had  the  benefit,  and  any  surplus  would  have  gone  to  the 
claimant  Balet,  adjudged  to  be  entitled  to  be  paid  secondly. 
Neither  respondent  nor  Balet  complain,  and  in  no  possible 
event  could  the  appellants  be  benefited.  As  to  them  this 
award  is  entirely  immaterial.  (F.  L.  <j&  T.  Co,  v.  B,  (&  M,  T, 
Co,^  119  N.  Y.  15.)  If  the  referee  erred  in  awarding  costs 
his  decision  and  that  of  the  Special  Term  in  confirming  the 
85 
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report  could  not  be  cured  by  a  motion,  but  can  only  be  reached 
by  an  appeal  from  the  report  and  order  of  confirmation. 
(Losee  v.  Ellis^  13  Hnn,  655 ;  Glarh  v.  City  of  Rochester^ 
34:  N.  Y.  355  ;  McGregor  v,  McGregor,  32  N.  Y.  479 ;  Rosa 
V.  Jenkins,  31  Hun,  384.)  This  proceeding  was  in  the  nature 
of  a  special  proceeding,  and,  under  section  3240  of  tlie  Code 
of  Civil  Procedure,  the  court  had  discretion  to  award  costs  as 
in  an  action.  (Greason  v.  Keteltds,  17  N.  Y.  498;  McKeon 
V.  See,  51  N.  Y.  300.) 

Haight,  J.  The  appeal  book  in  this  case  is  improperly 
entitled :  In  the  action  of  Merritt  v.  Fowler,  The  order 
appealed  from  is  entitled  as  above  indicated  in  both  actions. 
The  order,  however,  pertains  to  the  action  of  Fowler  v. 
Fowler,  which  is  the  proper  title. 

That  action  was  for  the  partition  of  real  estate  in  which  a 
judgment  had  been  entered  appointing  one  Wilbur  Larremore 
referee  to  make  a  sale.  A  sale  had  been  made  and  a  portion 
of  the  purchase  price  paid  over  to  the  referee  when  Merritt, 
i\\Q  respondent,  in  an  action  brought  by  him  against  Fowler, 
procured  an  attachment  and  caused  the  same  to  be  levied 
upon  Fowler's  interest  in  the  hands  of  the  referee  or  under 
his  control,  and  to  which  he  was  entitled.  The  action  of 
Merritt  v.  Fowler  then  proceeded  to  judgment,  after  which 
an  execution  was  issued  to  the  sheriff,  who  made  a  demand 
upon  the  referee  to  pay  over  the  amount  in  his  hands  l)elong- 
ing  to  Fowler,  or  sufficient  thereof  to  satisfy  the  execution. 
This  the  referee  refused  to  do  without  an  order  of  the  court. 
Thereupon  motion  was  made  for  such  order,  notice  thereof 
being  given  to  Fowler  and  all  persons  having  or  claiming  a 
lien  upon  the  funds.  The  usual  order  of  reference  was  had. 
The  referee  made  his  report  and  the  same  remained  on  file  in 
the  clerk's  office  for  the  period  of  eight  days ;  it  was  then  con- 
firmed and  the  order  sought  to  be  set  aside  made  without  fur- 
ther notice  to  the  appellants.  No  exceptions  were  filed  to 
the  referee's  report  by  either  of  the  appellants.  Some  irregu- 
larities are  complained  of,  but  we  think  they  were  properly 
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disposed  of  in  the  courts  below.  The  only  error  discovered 
by  us  pertains  to  the  allowance  of  costs  as  in  an  action.  In 
reference  to  this  it  is  urged  that  the  order  does  the  appellants 
no  harm  upon  the  ground  that  if  a  surplus  should  remain 
after  payment  of  the  respondent's  claim  it  would  go  to  another 
lienor  who  has  not  appealed.  But  we  think  this  court  ought 
not  to  permit  the  order  to  stand  and  thus  become  a  precedent 
which  may  be  misleading  in  the  future.  This  is  a  proceeding 
in  an  action  and  not  a  special  proceeding.  It  is  a  motion  to 
distribute  moneys  in  court  in  the  hands  of  its  referee,  and  the 
practice  pertaining  thereto  is  analogous  to  that  of  the  distri- 
bution of  surplus  funds  in  foreclosure  actions.  Costs  allow- 
able in  such  proceedings  are  motion  costs  and  disbursements, 
and  not  costs  as  in  an  action.  {McDermott  v.  JSenneay^  9 
Hun,  59  ;  German  Samngs  Ba/nJc  v.  Shan^er^  25  Hun,  409.) 

The  order  appealed  from  should  be  modified  as  to  the  allow- 
ance of  costs  so  as  to  conform  to  the  views  herein  expressed, 
and  as  so  modified  aflBrmed,  without  costs  of  this  appeal  to 
either  party.  If  the  parties  are  unable  to  agree  as  to  the 
amount  of  the  costs  and  disbursements  that  should  be  inserted 
in  the  order,  the  same  may  be  fixed  by  the  Special  Term. 

All  concur. 

Ordered  accordingly. 


The  People  of  the  State  of  New  Tobk  ex  rel.  The  Lehigh 
Valley  Railway  Company,  Appellant,  'V.  The  City  of 
Buffalo,  Eespondent. 

1.  City  OP  Buffalo — Local  Assessments.  The  provision  of  section 
145  of  the  charter  of  the  city  of  Buffalo  (Chap.  105,  Laws  of  1891)  which 
declares  that  the  board  of  assessors  shall  assess  the  amount  ordered  to  be 
assessed  for  local  improvements  upon  the  parcels  of  land  benefited  by  the 
improvement,  in  proportion  to  such  benefit,  has  the  effect  of  making  the 
board  of  assessors  the  proper  body  to  fix  the  district  of  assessment  for 
local  improvements. 

2.  Corbection  of  Absbssment.  When,  on  a  proceeding  by  certiorari, 
under  section  101  of  the  charter  of  the  city  of  Buffalo,  to  review  an  assess- 
ment for  a  local  improvement,  it  appears  that  through  inadvertence  or  an 
error  of  judgment  on  the  part  of  the  assessors  property  of  the  relator  not 
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benefited  by  the  proposed  improvement,  and,  therefore,  not  assessable, 
had  been  included  in  the  assessment  with  benefited  property  belonging  to 
him  which  was  properly  assessable,  and  no  illegality  is  found  going  to  the 
jurisdiction  of  the  assessors  to  assess  the  benefited  property,  such  inclusion 
is  to  be  deemed  a  defect  which  will  warrant  the  court  in  sending  the 
assessment  roll  back  to  the  common  council  "to  amend  or  correct  it 
according  to  law,"  as  provided  by  subdivision  5  of  said  section,  instead  of 
ordering  it  to  be  canceled  as  illegal. 

3.  Local  lMPRo\rEMENT  —  Property  Benefited.  On  the  review  of 
a  local  assessment  for  the  improvement  of  a  stream  it  cannot  be  said  as 
matter  of  law  that  land  abutting  on  the  stream,  although  above  the  point 
where  the  improvement  terminates,  is  not  benefited  thereby,  when  by  the 
removal  of  obstructions  below,  at  a  comparatively  small  expense,  the 
extension  of  navigation  along  the  land  above  is  rendered  possible. 

Mem.  of  decision  below,  86  Hun,  618. 

(Submitted  November  25,  1895;  decided  December  10,  18d5.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  ill  the  fifth  judicial  department,  made  March  26,  1895, 
which  affirmed  an  order  of  the  Special  Term,  made  in  certiorari 
proceedings,  declaring  a  local  assessment  for  the  dredging  of 
Buffalo  river,  so  far  as  it  related  to  relator's  land,  illegal  and 
void,  and  directing  that  the  assessment  roll  be  returned  by  the 
comptroller  to  the  common  council  of  the  city  of  Buffalo,  to 
annul  or  correct  the  same  according  to  law. 

The  relator,  appellant,  contends  on  this  appeal,  in  addition 
to  its  objections  to  the  assessment  roll,  that,  as  the  trial  court 
found  and  decided  that  the  assessment,  in  so  far  as  it  related 
to  the  relator's  lands,  was  illegal,  the  same  should  have  been 
canceled  and  annulled  on  such  decision,  and  that  the  order 
made  by  the  court  returning  the  assessment  roll  to  the  com- 
mon council  to  be  corrected  or  annulled  was  improperly  and 
irregularly  made  and  should  have  been  reversed. 

The  facts  material  to  the  questions  discussed  are  stated  in 
the  opinion. 

Herbert  P,  Bissell  for  appellant.  In  the  levying  of  local 
assessments  the  only  power  possessed  by  the  assessors  is  to 
determine  the  value  of  the  property  and  then  assess  the  amount 
directed  by  the  council  upon  tl>e  lands  which  it  has  deter- 
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mined  will  be  benefited  by  the  improvement,  in  fhe  proportion 
designated  by  the  council.  (Laws  of  1891,  chap.  105, 
§§  4,  65-76,  93,  143,  145,  404,  405,  407-409.)  A  certiorari  to 
review  such  an  assessment  is  not  confined  to  the  grounds  of 
complaint  or  objection  which  were  presented  to  the  board  of 
assessors,  or  in  the  objections  filed  with  the  city  clerk,  and 
the  court  is  authorized  to  take  testimony  upon  the  question  of 
the  relator's  property  being  benefited  by  the  improvement. 
(Laws  of  1891,  chap.  105,  §§  93,  101;  Laws  of  1880,  chap. 
269 ;  Code  Civ.  Pro.  §§  2120,  2140,  2148  ;  Kennedy  v.  City 
of  Tray^  77  N.  T.  493.)  The  common  council  had  no 
authority  to  direct  the  board  of  public  works  to  enter  into  a  con- 
tract for  the  doing  of  the  work  until  the  assessment  therefor  had 
been  confirmed  and  delivered  to  the  treasurer,  which  has  never 
been  done,  the  proceedings  upon  the  assessment  having  been 
stayed  by  order  of  the  court  while  the  assessment  roll  was  in 
the  hands  of  the  comptroller.  (Laws  of  1891,  chap.  105,  §  408.) 
The  undisputed  evidence  shows  that  the  relator's  property 
is  not  benefited  by  the  improvement.  (63  K.  Y.  300.) 
Even  if  the  assessors  had  the  right  to  speculate  as  to  future 
benefits  to  be  derived  from  the  improvement,  they  are  con- 
fined to  that  portion  of  relator's  property  adjacent  to  the 
Buffalo  river  lying  between  it  and  the  Buffalo'creek.  {People 
V.  City  of  Broohlyny  23  Barb.  166 ;  Leray  v.  May  or  ^  etc., 
20  Johns.  429  ;  Clark  v.  Village  of  Dunhirh^  12  Hun,  181 
75  N.  T.  612 ;  Ellwood  v.  City  of  Rochester,  ^3  Hun,  114 
122  ]Sr.  Y.  229  ;  Hassan  v.  City  of  lioohester,  67  N".  Y.  529 
Kmnedy  v.  City  of  Troy,  77  N.  Y.  493.)  The  court  having 
determined  that  the  action  of  the  assessors  in  assessing  all  of 
relator's  property  was  illegal,  so  far  as  this  particular  improve- 
ment is  concerned,  an  order  in  accordance  with  the  decision 
should  have  been  made  that  the  said  assessment  of  relator's 
property  be  canceled  and  annulled.  (Laws  of  1891,  chap. 
105,  §  101,  sub.  5.) 

Framk  C  Laughlin  for  respondent.     The  court  had  power 
to  make  the  order  appealed  from,  and  it  was  all  the  relief 
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that  the  relator  was  entitled  to.  (Laws  of  1891,  chap.  105, 
§  101,  sub.  5  ;  Laws  of  1891,  chap.  105,  §  409 ;  Trimmer  v. 
City  of  Rochester,  130  N.  T.  401.)  The  relator's  lands  are 
so  located  with  reference  to  this  improvement  that  they  not 
only  can  be,  but  it  is  quite  evident  that  they  are,  benefited 
thereby.  {In  re  William  Street,  19  Wend.  690 ;  Z.,  etc.,  R, 
R.  Co,  V.  Lee,  13  Barb.  169;  In  re  Furman  Street,  17  Wend. 
649 ;  People  v.  City  of  Syracuse,  2  Hun,  433 ;  People 
ex  rel,  v.  Mayor,  etc.,  63  -N".  Y.  291 ;  Dickson  v.  Racine, 
65  Wis.  306 ;  Chainberlain  v.  Cleveland,  34  Ohio  St.  551.) 
The  fact  that  the  relator's  lands  may  be  benefited  by  the 
improvement  was  sufficient  to  give  the  assessors  jurisdiction, 
and  their  determination  that  the  same  was  benefited,  and  the 
extent  of  benefits,  is  not  reviewable  and  their  return  asserts 
the  benefits  and  must  be  taken  as  true.  {People  ex  rel.  v. 
Haines,  3  T.  &  C.  225 ;  State  of  Minnesota  v.  Board  of 
Public  Works,  27  Minn.  442-448;  Owners  of  Ground  v. 
Mayor,  etc.,  15  Wend.  374,  377;  Le  Roy  v.  Mayor,  etc.,  4 
Johns.  Ch.  352 ;  Le  Roy  v.  Mayor,  20  Johns.  430 ;  2  Hill,  9  ; 
Ex  parte  Mayor  of  Alham^y,  23  Wend.  282,  283;  People  ex 
rel.  V.  Mayor,  etc.,  63  N.  T.  300 ;  People  ex  rel.  v.  GUroy,  126 
N.  Y.  147-157;  People  ex  rel.  v.  Lohnas,  54  Hun,  608;  In 
re  Amsterdam,  126  N.  Y.  158 ;  In  re  Mount  Morris  Square, 
2  Hill,  14 ;  In  re  Cruger,  84  ^.  Y.  621 ;  T.,  etc.,  R.  R.  Co. 
V.  Kams,  9  Hun,  508 ;  Lyon  v.  City  of  Brooklyn,  28  Barb. 
609 ;  Hassan  v.  City  of  Rochester,  67  N.  Y.  536 ;  In  re 
Broadway,  63  Barb.  575  ;  YogU  v.  City  of  Buffalo,  133  N.  Y. 
463 ;  Genet  v.  City  of  Brooklyn,  99  N.  Y.  306 ;  Bouton  v. 
President,  etc.,  2  Wend.  395,  398 ;  Spencer  v.  Merchant,  100 
N.  Y.  585 ;  Cooley  on  Tax.  [2d  ed.]  775 ;  Osterhout  v.  High- 
Icmd,  27  Hun,  170.)  The  court  could  have  denied  the  relator's 
petition  without  granting  any  relief.  (Laws  of  1891,  §§  75, 98, 
102, 104, 116 ;  Yoght  v.  City  of  Buffalo,  133  N.  Y.  463 ;  Morse 
V.  City  of  Buffalo,  35  Hun,  613 ;  Lythe  v.  City  of  Buffalo,  48 
Hun,  175.)  The  assessment  proceedings  stand  by  themselves, 
and  there  was  no  irregularity  or  invalidity  with  respect  to  order- 
ing or  making  the  contract,  but  if  there  had  been  it  would  not 
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affect  them.  {Bark  v.  (7%  of  Buffalo,  18  N.  Y.  S.  E.  458-462.) 
The  relator  also,  without  previously  raising  the  objection,  con- 
tended on  the  argument  that  the  common  council  should  have 
determined  what  lands  were  benefited.  This  is  untenable. 
(Laws  of  1891,  chap.  105,  §§  143,  144,  145 ;  Broezd  v.  City 
of  Buffalo,  6  N.  Y.  Supp.  723 ;  Boston  v.  Picker%gUl,  55 
N.  Y.  310 ;  In  re  W.  S.  A.  cfe  P.  B.  B.  Co.,  115  N.  Y.  442; 
Bennessy  v.  Volkening,  30  Abb.  [N.  C]  100 ;  People  ex  rel, 
V.  Lohnas,  54  Hun,  604-608;  Voght  v.  Cily  of  Buffalo,  133 
K  Y.  463 ;  DaA)ies  v.  City  ofSaghum,  87  Mich.  439.) 

Andrews,  Ch.  J.  We  think  the  order  in  this  case  should 
be  affirmed,  and  we  shall  briefly  consider  some  of  the  ques- 
tions not  referred  to  in  the  elaborate  opinion  of  Judge  Gbeen 
at  Special  Tenn. 

(1)  The  claim  that  the  district  of  assessment  should  have 
been  fixed  by  the  common  council,  and  not  by  the  assessors, 
depends  upon  the  provisions  of  the  charter.  It  was  compe- 
tent for  the  legislature  to  prescribe  the  public  agency  to 
which  this  power  should  be  committed.  It  could  have 
imposed  this  duty  upon  the  common  council,  or  on  a  board  of 
commissioners,  or  on  the  assessors.  {Spencer  v.  MeroJiant, 
100  N.  Y.  585.)  The  charter  does  not  in  direct  terras  declare 
that  the  assessors  are  to  determine  the  district  of  assessment. 
But  we  think  this  is  the  clear  implication  from  its  provisions. 
By  section  405  of  the  charter  (Chap.  105,  Laws  of  1891)  the 
city  is  authorized  to  dredge,  deepen  and  maintain  the  Buffalo 
river  and  to  defray  the  expense  out  of  the  general  fund  or 
by  local  assessment.  Section  143  provides  that  the  common 
council  shall  estimate  and  fix  the  amount  of  money  to  be 
raised  by  local  assessment.  There  is  no  provision  that  the 
common  council  shall  fix  the  assessment  district.  In  the 
absence  of  any  indication  that  the  assessors  or  other  body 
should  possess  this  power,  it  might  very  well  be  that  it  would 
reside  with  the  common  council  under  the  grant  of  legislative 
power.  But  section  145  declares  that  the  board  ^of  assessors 
shall  assess  the   amount   ordered    to   be  assessed  for  local 
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improvements  upon  the  parcels  of  land  benefited  by  the 
work,  act  or  improvement  in  proportion  to  such  benefit.  The 
common  council  under  the  charter  are  to  determine  what 
local  improvenxents  shall  be  made  and  the  amount  to  be 
locally  assessed  therefor.  But  the  clear  implication  from  sec- 
tion 145,  in  the  absence  of  any  other  charter  provision  on  the 
subject,  is  that  the  assessors  are  both  to  fix  the  district  of 
assessment  and  distribute  the  tax.  The  parties  interested  are 
authorized  to  file  objections  to  the  assessment  when  made,  and 
are  entitled  to  a  hearing  before  the  common  council,  and 
they  have  an  opportunity  in  this  way  of  hr-ving  the  common 
council  pass  upon  the  question  whether  the  assessors  erred  in 
fixing  the  assessment  district. 

(2)  The  order  directed  that  the  assessment  roll  should  be 
returned  by  the  comptroller  of  the  city  to  the  common  coun- 
cil to  amend  or  correct  the  same  according  to  law.  The  order 
sending  back  the  assessment  to  the  common  council  for 
amendment  or  correction  was  based  on  the  finding  of  the 
court  that  the  assessment  of  the  relator's  property  was  unau- 
thorized and  illegal  in  so  far  as  it  included  the  portion  of  its 
land  not  abutting  on  Buffalo  river  and  lying  south  of  the 
Buffalo  Creek  railroad,  which  portion,  consisting  of  more 
than  two  hundred  acres  of  land,  was  separated  by  the  road- 
way of  the  Buffalo  Creek  Railroad  Company  from  the  por- 
tion of  the  relator's  land,  comprising  about  thirty  acres,  abut- 
ting on  the  Buffalo  river.  The  court  reached  the  conclusion 
that  the  portion  of  relator's  land  south  of  the  Buffalo  Creek 
railroad  was  so  situated  that  it  could  not  be  benefited  by  the 
proposed  improvement,  and  was,  therefore,  illegally  embraced 
in  the  assessment.  But  the  court  decided  that  the  thirty 
acres  was  properly  assessable.  There  is  in  the  evidence  some 
color  for  the  claim  made  in  behalf  of  the  city  that  the  assess- 
ors in  making  the  assessment  considered  only  the  benefit  to 
the  thirty  acres,  but  included  the  whole  tract  in  the  assess- 
ment by  inadvertence.  It  is  contended  in  behalf  of  the  relator 
that  the  council  having  decided  that  the  assessment  was  illegal 
as  to  the  larger  portion  of  the  land  included  therein,  it  was 
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the  duty  of  the  court  to  cancel  and  annul  the  assessment,  and 
that  it  had  no  power  to  send  it  back  for  correction. 

This  question  also  depends  upon  the  provisions  of  the 
charter.  Section  101  regulates  the  review  on  certiorari  of 
the  legality  of  assessments  for  local  improvement*.  The  fifth 
subdivision  of  the  section  declares  that  if  it  is  established  in 
such  proceeding  that  the  assessment  is  illegal  for  any  reason 
"  the  court  may  order  that  said  assessment  be  canceled,  and 
the  same  shall,  therefore,  be  canceled  by  the  comptroller  or 
other  proper  ofiicer  of  the  city,"  and  that  "  when  it  is  alleged 
or  established  that  the  said  assessment  is  irregular  or  defective 
on  account  of  any  imperfect  description  of  the  land  sought  to 
be  assessed,  or  any  defect  or  irregularity  which  can  be  cor- 
rected without  prejudice  to  any  of  the  parties  interested 
therein  or  affected  thereby,  the  court  may  order  the  assess- 
ment roll  so  corrected  or  amended,  or  may  order  that  the 
assessment  roll  be  returned  to  the  common  council  to  amend 
or  correct  it  pursuant  to  law."  The  illegality  found  by  the 
court  did  not  go  to  the  jurisdiction  of  the  assessors  to  assess 
the  thirty  acres  abutting  on  the  river  included  with  the  other 
property  of  the  relator.  The  so-called  illegality  was  at  most  an 
error  in  judgment  on  the  part  of  the  assessors  in  including  prop- 
erty of  the  relator  in  the  assessment  not  benefited  by  the  pro- 
posed improvement  in  connection  with  property  belonging  to 
the  relator  which  was  assessable.  The  absolute  annullment  and 
cancellation  of  the  assessment  by  reason  of  this  mistake  would 
relieve  the  relator's  land  which  was  subject  to  assessment  from 
bearing  its  proper  share  of  the  burden.  This  inequitable  result 
is  prevented  by  construing  the  inclusion  in  the  assessment  of 
non -assessable  with  assessable  land  as  a  defect,  subject  to  correc- 
tion under  the  fifth  subdivision  of  section  101,  and  this  construc- 
tion should,  we  think,  be  given. 

The  court  is  authorized  to  send  back  an  assessment  roll, 

which  is  defective  or  irregular,  to   the  common  council  to 

"  amend  or  correct  it  pursuant  to  law."     The  only  authority 

of  the  common  council  on  the  subject  of  annulling  or  cor- 
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recting  an  assessment  roll  is  contained  in  section  154  of  the 
charter,  which  relates  to  the  ordinary  jurisdiction  of  the  com- 
mon council  on  the  hearing  of  objections  in  the  first  instance. 
The  common  council  are  to  "  hear  the  objections  and  confirm 
the  roll  or  amend  it,  or  refer  it  back  to  the  board  of  assessors 
to  make  a  new  assessment,"  and,  by  section  155,  the  board  of 
asflessors,  on  an  assessment  being  sent  back  by  the  common 
council  to  make  a  new  assessment,  are  required  to  "  forthwith 
proceed  to  make  a  new  assessment  in  the  same  manner  as  is 
provided  for  original  assessments."  We  think  these  provis- 
ions by  analogy  regulate  the  action  of  the  common  council  in 
case  an  assessment  roll  is  returned  by  order  of  the  court  under 
section  101.  It  may  annul  the  whole  assessment,  or  send  it 
back  for  a  new  assessment  of  the  relatoi''s  land.  It  does  not 
appear  what  has  been  done,  if  anything,  since  the  making  of 
the  order  appealed  from. 

(3)  The  alleged  irregularity  in  the  resolution  of  the  com- 
mon council  (subsequently  rescinded)  to  let  the  contract  for 
the  work  at  a  gross  sum  (the  aggregate  of  the  itemized  bid 
based  upon  the  plans  and  specifications  for  the  work)  did  not 
affect  the  validity  of  the  assessment.  The  assessment  is,  under 
the  charter,  to  precede  the  contract  for  the  work.  (Section 
408.)  The  original  resolution  for  letting  the  contract  was 
rescinded,  and  a  new  contract  was  authorized  for  the  work  at 
a  specified  price  per  yard  for  rock  and  earth  excavation  in 
accordance  with  the  bid. 

(4)  The  opinion  below  contains  an  elaborate  and  able  review 
of  the  question  whether  the  land  of  the  relator  abutting  on 
the  river,  although  above  the  point  where  the  improvement 
terminates,  could  be  deemed  benefited  by  the  improvement. 
The  rock  in  the  bed  of  the  river,  below  the  relator's  land, 
prevented  its  navigation.  Above  the  improvement  along  the 
relator's  water  front  on  the  river  there  was  little  if  any  rock, 
and  at  a  comparatively  small  expense  the  channel  can  be 
made  navigable  by  dredging.  It  certainly  cannot  be  said  as 
matter  of  law  that  the  removal  of  the  rock  below  the  plain- 
tiff's land,  which  makes  it  possible  for  the  extension  of  navi- 
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gation  of  the  river,  at  small  expense,  along  the  relator's  land, 
will  not  add  to  its  value.  We  concur  with  the  reasons  of  the 
court  at  Special  Term  on  this  question. 

There  are  some  minor  points  raised  in  the  brief  of  relator's 
counsel.  We  have  examined  them  and  are  satisfied  that  thej 
are  without  merit. 

The  order  should  he  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 
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The  Town  of  Wkstohbstee,  Appellant,  v,  Louis  F.  Haffbh 
et  al.,  Bespondents. 

The  Yillaob  of  Williamsbbidgb,  Appellant,  v.  Louis  F. 
Haffen  et  al.,  Bespondents. 

The  People  of  the  State  of  New  Yokk  ex  rel.  Augustus 
M.  Field,  Appellant,  v.  The  Boabd  of  Aldesmen  of  the 
City  of  New  York,  Bespondent. 

These  eases  presented  the  same  questions  and  were  argued 
and  decided  with  Ths  People  ex  rd,  Henry  C,  Henderson  v. 
The  Board  of  Supervisors  of  the  County  of  Westchester^ 
ante,  page  1. 

Judgment  and  orders  affirmed,  with  costs. 

All  concur. 


Augustus  D.  Shbpard,  Bespondent,  v.  The  Metropoltfaii  1^7   es5 

Elevated  Bailwat   Company   et  al..   Defendants ;   The        ]  169    183' 
Western  Union  Telegraph  Company,  Appellant. 

Reported  below,  82  Hun,  627. 

(Argued  Febiuary  25,  1895;  decided  October  8,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  December  14, 
1894,  which  affirmed  an  order  of  Special  Term  denying  a 
petition  by  appellant  to  be  made  a  party  to  the  action. 

Braina/rd  Tolles^  for  appellant. 

William  G,  Peckharn  for  respondent. 
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Order  affirmed,  with  costs,  on  the  authority  of  Pegrcm,  v. 
Nmo  York  Elevated  Ba4lu)ay  Com^pcmj  et  al.^  arUe^  page 
135. 

All  concur,  except  Gbay,  J.,  taking  no  part. 


Eyblena  Dunning,  Bespondent,  v.  Edgab  F.  Dunning  and 
LiLLiE  E.  Henderson  (Impleaded  with  Joseph  M.  Db 
Yeau  et  al.,  as  Executors,  etc.),  Appellants. 

Reported  below,  82  Hun,  462. 

(Argued  June  14,  1895;  decided  October  8,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  November  13,  1894,  which  modified  and  affirmed  as 
modified  a  judgment  in  favor  of  plaintiff  entered  upon  a 
decision  of  the  court  on  trial  at  Special  Term. 

Henry  A.  Brcmn  and  A.  BriUon  Hwoena  for  appellants. 

WiUia/m  G.  Buesey  and  Dcmiel  Whitford  for  respondent. 

Judgment  affirmed,  wi&  costs,  on  opinion  below. 
All  concur. 


Ella  D.  Geobge,  Appellant,  v.  Josephine  E.  Cabpentkb 
et  al.,  as  Executors,  etc.,  Bespondents. 

Reported  below,  73  Hun,  221. 

(Argued  June  7,  1895;  decided  October  8,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  the  first  Monday  of  October,  1893,  which  afiirmed  a 
judgment  entered  upon  the  report  of  a  referee  diRTni««ifig 
plaintiff's  complaint  upon  the  merits. 

Edward  B.  Whitney  for  appellant. 

Howard  Vam,  Smderen  for  respondents. 

Judgment  affirmed,  on  opinion  below,  with  costs. 
All  concur. 
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May  Ensign,  Individually  and  as  Administratrix  with  the 
Will  Annexed  of  Charles  Ensign,  Deceased,  Appellant,  v. 
Nathaniel  Jarvis,  Jr.,  and  Cornelia  Hamilton,  Individ- 
ually and  as  Administratrix  with  the  Will  Annexed  of 
EusHA  W.  Ensign,  Deceased,  Respondents. 

Mem.  of  decision  below,  66  Hud,  634. 

(Argued  June  10,  18^;  decided  October  8,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  fifth  judicial  department,  entered 
upon  an  order  made  January  18, 1893,  which  affirmed  a  judg- 
ment in  favor  of  defendants  entered  upon  a  decision  of  the 
court  dismissing  the  complaint  upon  the  merits  on  trial  at 
Special  Term. 

The  following  is  the  opinion : 

"  The  complaint  was  dismissed  by  the  Special  Term  in  Erie 
county,  and  the  judgment  affirmed  by  the  General  Term  of 
the  fifth  department. 

"  This  action  was  brought  to  compel  defendants  to  account 
for  the  proceeds  of  the  sale  of  certain  real  estate  situated  at 
Fremont,  Ohio,  alleged  to  have  been  held  in  trust  for  plain- 
tiff's testator,  Charles  Ensign. 

"The  facts  are  admitted  and  this  appeal  presents  only 
questions  of  law. 

"Elisha  W.  Ensign  (whose  administratrix  with  the  will 
annexed  is  a  party  defendant)  and  his  wife  Jennie,  prior  to 
December,  1875,  resided  in  the  city  of  New  York  at  No.  357 
West  34th  street. 

"  The  title  of  these  premises,  as  well  also  of  those  located 
at  Fremont,  Ohio,  was  vested  in  Jennie  Ensign,  the  wife  of 
Elisha. 

"  On  the  13th  of  December,  1875,  the  Court  of  Common 
Pleas  for  the  city  and  county  of  New  York  granted  a  judg- 
ment of  absolute  divorce  in  favor  of  Jennie  Ensign  against 
Elisha  W.  Ensign,  and  it  was  further  adjudged  that  the 
defendant  pay  to  the  plaintiff  as  alimony  twenty-five  thou- 
sand dollars  as  follows,  viz. :  Twenty-five  hundred  dollars  on 
entry  of  judgment,  and  twenty-five  hundred  dollars  and  inter- 
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est  semi-annually  until  the  whole  amount  was  paid  ;  and  that 
he  also  pay  and  discharge  of  record,  within  five  years  from 
date  of  judgment,  a  mortgage  covering  the  premises  No. 
367  West  34th  street,  on  which  there  was  due  and  unpaid  the 
sum  of  thirteen  thousand  five  hundred  dollars,  and  that  he 
also  give  to  the  plaintiff  his  bond,  with  security,  for  the  per- 
formance of  the  judgment. 

"  Thereupon  the  defendant  and  his  brother,  Charles  Ensign, 
executed  and  delivered  to  the  plaintiff  the  bond  required  by 
the  judgment. 

"  A  few  days  before  the  judgment  for  divorce  was  entered, 
and  in  anticipation  of  it,  Elisha  W.  Ensign  and  wife  conveyed 
to  William  C.  Traphagen  of  the  city  of  New  York,  the  attor- 
ney for  plaintiff  in  the  divorce  suit,  the  premises  situated  at 
Fremont,  Ohio. 

"  After  the  judgment  for  divorce  was  entered,  Traphagen 
conveyed  the  premises  to  Nathaniel  Jarvis,  Jr.,  and  the  latter 
executed  a  declaration  of  trust  December  15th,  1875,  acknowl- 
edging that  he  held  the  premises  as  security  for  the  fulfillment 
of  the  bond  given  in  pursuance  of  the  judgment  for  divorce, 
and  agreeing  to  sell  the  property  so  soon  as  he  deemed  it  pru- 
dent and  practicable  ;  if  at  the  time  of  the  sale  there  was  less 
due  on  the  bond  than  the  amount  realized  he  was  to  pay  the 
balance  to  Charles  Ensign,  and  if  the  bond  had  been  paid  he 
was  to  pay  to  Charles  Ensign  the  net  proceeds  of  the  sale. 
The  trustee  also  agreed  that  if  at  any  time  before  sale  Elisha 
W.  Ensign  or  Charles  Ensign  paid  or  fulfilled  the  bond  he 
would  convey  the  premises  to  Charles  Ensign,  or  to  his  repre- 
sentatives or  assigns. 

"  Elisha  W.  Ensign  died  in  Octol)er,  1877,  in  possession  of 
the  Fremont  premises,  leaving  a  will,  upon  which  letters  tes- 
tamentary issued  to  his  brother,  Charles  Ensign. 

"  Elisha  W,  Ensign,  in  his  lifetime,  and  Charles  Ensign,  as 
his  executor,  made  various  payments  to  Jennie  Ensign  on 
account  of  her  alimony,  and  on  the  30th  of  December,  1878, 
the  full  amount  of  $25,000  and  interest  had  been  paid. 

"  Charles  Ensign  died  on  the  3rd  of  December,  1880,  in  pos- 
session of  the  Fremont  property  as  Elisha's  executor. 

"  On  the  7th  of  January,  1881,  the  defendant  Cornelia  Ham- 
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ilton  was  appointed  administratrix  with  the  will  annexed  of 
the  estate  of  Elisha  W.  Ensign. 

"  On  the  21st  of  February,  1882,  Sherman  S.  Rogers,  the 
attorney  for  Cornelia  Hamilton,  purchased  and  took  an  assign- 
ment of  the  bond  and  mortgage  covering  tlie  34th  street  prem- 
ises in  the  city  of  New  York,  tliere  being  then  due  thereon 
$7,298.81. 

"On  the  18th  of  March,  1888,  the  defendant  Cornelia  Ham- 
ilton entered  into  a  contract  for  the  sale  of  the  Fremont  prop- 
erty for  $7,000,  and  prior  to  that  time  Mr.  Rogers,  or  his 
partner,  had  secured  from  'Mr,  Jarvis,  the  trustee,  and  one 
Holt,  as  executor  and  trustee  of  the  estate  of  CJiarles  Ensign, 
quit-claim  deeds  of  the  premises  to  Mrs.  Hamilton,  which 
were  to  be  held  in  escrow  until  the  mortgage  on  the  New  York 
property  was  paid  and  discharged. 

"  In  order  to  carry  out  the  sale  of  the  Fremont  property  by 
conveying  the  title  to  Mrs.  Hamilton,  Mr.  Rogers,  by  special 
agreement,  on  the  31st  of  March,  1888,  caused  the  New  York 
mortgage  to  be  discharged  of  record,  although  it  was  not  in 
fact  paid  and  could  not  be  paid  until  the  proceeds  were 
received  from  the  sale  of  the  property. 

"  On  the  same  day  Jennie  Ensign,  the  plaintiff  in  the  divorce 
suit,  delivei'ed  to  Mr.  Jarvis,  the  trustee,  her  consent  to  the 
cancellation  of  the  bond  given  to  her  by  Elisha  W.  Ensign 
and  Charles  Ensign,  and  its  delivery  to  Cornelia  Hamilton  as 
administratrix  of  the  estate  of  Elisha. 

"On  the  5th  of  April,  18S8,  the  sale  of  the  Fremont  prop- 
erty was  consummated,  Mrs.  Hamilton  made  her  deed  to  the 
purchaser,  and  the  $7,000,  proceeds  of  the  sale,  which  was 
the  full  value  of  the  premises,  were  received  by  Mr.  Rogers 
and  applied  by  him  according  to  the  previous  agreement  in 
payment  of  the  New  York  mortgage. 

"  It  was  after  this  transaction  had  been  thus  construed  and 
closed  by  the  immediate  parties  in  interest,  or  their  legal  rep- 
resentatives, that  the  administratrix  of  the  estate  of  Charles 
Ensign,  the  surety  on  the  bond,  sought  to  compel  Mr.  Jarvis, 
the  trustee,  and  Mrs.  Hamilton  individually  and  as  adminis- 
tratrix of  Elisha  W.  Ensign's  estate,  to  account  to  her  for  the 
entire  proceeds  realized  on  the  sale  of  the  Fremont  property. 
87 
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"  The  plaintiiFs  main  contention  is  based  upon  the  proposi- 
tion that  Elisha  W.  Ensign  and  his  estate  rested  under  the 
obligation  to  extinguish  the  New  York  mortgage  for  the  bene- 
fit of  the  Fremont  property.  The  facts  in  this  case  create  no 
such  obligation ;  it  is  clear  from  the  acts  of  the  parties  that 
Jennie  Ensign,  having  secured  an  absolute  divorce  from  her 
husl)and,  was  satisfied  to  receive  825,000  as  alimony  and  the 
discharge  of  the  mortgage  covering  her  residence  in  the  city 
of  New  York,  on  which  there  was  unpaid  the  sum  of 
$13,500. 

"  It  is  evident  that  the  provisions  of  the  judgment  were  well 
understood  before  it  was  actually  entered,  and  that  Jennij 
Ensign  was  willing  to  devote  her  Fremont  property  to  secur- 
ing the  performance  of  the  judgment  in  her  favor.  To  this  end 
she  placed  the  title  in  her  attorney,  and  immediately  after 
entry  of  judgment  it  Wiis  conveyed  to  the  trustee  as  security 
for  the  fulfillment  of  the  bond  given  under  the  judgment. 
Charles  Ensign  had  no  interest  in  the  Fremont  real  estate,  and 
he  appeared  on  the  scene  only  as  the  surety  of  his  brother, 
undertaking  that  the  latter  would  obey  the  decree  of  the  court 
as  to  alimony  and  the  payment  of  the  mortgagp  on  ^he  New 
York  property. 

"It  is  evident  that  Jennie  Ensign  intended  to  constitute  her 
Fremont  property  a  primary  fund  to  secure  the  performance 
of  the  bond  executed  to  her  by  her  husband  and  Charles 
Ensign.  What  her  motives  may  have  been  is  not  disclosed 
by  this  record,  but  it  is  clear  that  she  fully  understood  tlie 
situation,  and  consented  that  her  Fremont  property  might  be 
used  in  carrying  out  the  provisions  of  the  judgment.  This 
purpose  is  evidenced  by  the  fact  that  she  reserved  no  residu- 
ary interest  under  the  declaration  of  trust. 

"This  action  on  the  part  of  Jennie  Ensign  was  in  the 
interest  of  Charles  Ensign  in  the  event  Elisha  W.  Ensign 
failed  to  perform  in  full  the  covenants  of  his  bond. 

"  This  anticipated  event  happened,  and  the  estate  of  Charles 
Ensign  was  relieved  from  liability  to  pay  the  balance  due  on 
the  New  York  mortgage,  and  it  was  paid  w^ith  the  proceeds 
realized  on  the  sale  of  the  Fremont  property. 

"  The  only  interest  that  Charles  Ensign  ever  had  in  the  Fre- 
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raont  property  was  of  an  equitable  nature  to  protect  him  aa 
surety  against  the  liabiHty  assumed  by  him  when  he  signed 
his  brother's  bond,  and  that  protection  his  estate  has  enjoyed. 
It  is  true  that  the  declaration  of  trust  provided  that  if  the 
trustee  sold  the  property  and  realized  more  than  was  due  upon 
the  bond  the  balance  should  be  paid  to  Charles  Ensign.  It 
also  provided,  in  case  of  sale,  if  the  bond  had  been  paid  the 
net  proceeds  should  go  to  Charles ;  also,  if  the  bond  was  paid 
before  sale  by  Elisha  or  Charles  the  property  should  be  con- 
veyed to  Charles. 

"  It  suiRces  to  say  that  neither  of  these  contingencies  hap- 
pened, nor  does  the  record  disclose  why  these  remote  resid- 
uary interests  were  vested  in  Charles.  It  is  apparent  that 
Elisha's  arrangement  with  his  divorced  wife  contemplated  that 
she  should  be  satisfied  with  the  provisions  of  the  judgment, 
and  that  he  was  to  have  what  remained  of  the  Fremont  prop- 
erty after  its  use  as  a  primary  fund  under  the  surety  trust. 

"  The  residuary  interest  vested  in  Charles  was  evidently  a 
private  arrangement  between  the  brothers,  but  there  is  noth- 
ing in  the  facts  of  this  case  to  justify  the  appellant's  conten- 
tion that  Elisha  in  entering  into  a  transaction  to  secure  the 
performance  of  his  obligations  to  his  divorced  wife,  as  required 
by  the  judgmelit,  at  the  same  time  made  an  agreement  with 
Charles  which  would  secure  to  the  latter  the  Fremont  prop- 
erty free  and  clear. 

"  There  is  no  phase  of  this  case  that  directly  or  indirectly 
suggests  such  a  result,  but,  on  the  contrary,  everytliing  points 
to  the  use  of  the  Fremont  property  as  a  primary  fund. 

"  Charles  Ensign  never  paid  anything  as  surety,  and  his  equi- 
table rights  in  the  property  were  extinguished  when  the  trustee 
sold  realizing  no  surplus. 

It  is  suggested  by  the  appellant  that  the  quit-claim  deed  of 
the  Fremont  property  given  by  Holt,  the  executor  and  trus- 
tee of  the  estate  of  Charles  Ensign,  to  Mrs.  Hamilton  and 
held  by  Mr.  Rogers,  or  his  partner  in  escrow,  until  the  satis- 
faction of  the  New  York  mortgage,  was  void  for  the  reason 
that  Holt  had  been  removed  as  executor  before  the  final 
delivery  of  the  deed  to  Mrs.  Hamilton. 
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"Charles  Ensign  had  no  legal  title  in  the  property,  ana 
his  deed,  or  that  of  his  trustee,  was  not  required  to  convey 
the  fee. 

"  It  is  not  necessary  to  pass  upon  the  validity  of  this  deed. 

"  The  legal  title  rested  in  Mr.  Jarvis  as  trustee,  and  his  deed 
to  Mrs.  Hamilton  was  authorized  bv  the  declaration  of  trust 
and  vested  the  fee  hi  her. 

"  The  appellant  makes  the  further  point  that  Mr.  Rogers^ 
having  satisfied  the  New  York  mortgage  while  the  deeds  of 
Holt  and  Jarvis  were  still  in  escrow,  and  while  he  was  acting 
as  counsel  for  Mrs.  Hamilton,  the  payment  of  the  mortgage 
must  be  deemed  as  made  at  the  request  of  Mrs.  Hamilton  aa 
administratrix  of  Elisha  Ensign's  estate,  and  thereupon  the 
contingency  arose  which  bound  the  trustee  to  convey  the 
Fremont  property  to  the  plaintiff  or  account  to  her  for  the 
proceeds. 

"  The  trial  court  found  that  imtil  Mr.  Rogers  received  the 
proceeds  of  sale  the  mortgage  in  fact  had  not  been  paid 
although  the  satisfaction  piece  was  recorded. 

"  The  evidence  sustains  this  finding  and  shows  that  the  satis- 
faction of  the  mortgage,  the  cancellation  and  surrender  of  the 
bond,  the  vesting  of  the  title  in  Mrs.  Hamilton,  the  sale  of 
the  property  and  the  payment  of  the  proceeds  ito  Mr.  Rogera 
and  his  application  of  the  same  were  all  parts  of  one 
transaction. 

"  The  trust  seems  to  have  been  properly  administered  in  an 
open  and  honorable  manner  by  all  concerned,  and  the  pro- 
visions of  the  divorce  judgment  have  been  fully  carried  out. 

"The  judgment  dismissing  the  complaint  on  the  merits 
should  be  affirmed,  with  costs." 

Adelhert  Moot  for  appellant. 

Sherman  S,  Roaera  for  respondents. 

Eajrtlett,  J.,  reads  for  aflirmance  of  judgment,  with  costs* 
All  concur. 
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The  People's  Trust  Company,  as  Executor,  etc.,  Appellant, 
^^  John  J.  Smith  et  al..  Respondents ;  The  Fbe:sbyterian 
Home  for  Aged  Women,  Appellant. 

Reported  below,  82  Hun,  494. 

(Submitted  June  11,  1895;  decided  October  8,  1895.) 

Appeals  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  December  19,  1S94:,  which  modified  and  affirmed  as 
modified  a  judgment  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term  rendered  in  an  action  for  the  construc- 
tion of  a  will. 

George  W,  Wingate  and  A,  R,  Dyett  for  appellants. 

J.  Warren  Greene^  John  M.  SJiedd  and  W.  F,  Dunning 
for  respondents. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
All  concur. 


Frances  E.  Williams,  Respondent,  v.  The  United  States 
Mutual  Accident  Association  of  the  City  of  New  York, 
Appellant. 

Reported  below,  82  Ilun,  268. 

(Argued  June  11,  1895;  decided  October  8,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  December  4,  1894,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict.  • 

Richard  L,  Hand  for  appellant. 

Edgar  T.  Brackett  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
All  concur. 
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The  Nassau  Bank,  Appellant,  v.  Joseph  Campbell  et  al.,  as 
Executors  of  William  Campbell,  Deceased,  Respondents, 

The  Xassaii  Bank  v.  CampMl  (74  Hun,  616),  reversed. 
(Argued  June  18,  1895;  decided  October  8,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  lirst  judicial  department,  entered  upon 
an  order  made  December  15,  1893,  which  affirmed  a  judgment 
in  favor  of  defendants,  dismissing  plaintiffs  complaint,  entered 
upon  a  non-suit  directed  by  the  court  on  trial  at  Circuit. 

The  following  is  the  opinion  : 

"This  action  was  brought  to  recover  the  amount  of 
two  promissory  notes,  dated  April  12,  1886,  one  for 
$5,000.00  and  the  other  for  $4,810.00,  drawn  by  Pliyfe  & 
Campbell  to  the  order  of  William  Campbell,  payable  on 
demand,  with  interest,  and  indorsed  by  the  defendants'  tes- 
tator. The  live  thousand  dollar  note  contained  the  following 
clause  at  the  end  thereof :  '  Having  deposited  with  this  note 
as  collateral  security,  with  authority  to  sell  the  same  at  public* 
or  private  sale  on  the  non-performance  of  this  promise  with- 
out notice,  live  Fifth  Avenue  Plaza  bonds  for  one  thousand 
dollars  each  with  accrued  interest  on  the  same  from  October 
1st,  1884.'  The  other  note  contained  the  same  clause,  with  the 
exception  that  four  bonds  only  were  mentioned  instead  of 
live. 

"The  trial  court  and  the  General  Term  appear  to  have 
reached  the  conclusion  that  the  plaintiflE  failed  to  establish  a 
cause  of  action  for  the  reason  that  the  defendants'  testator,  as 
indorser,  had  the  right  to  depend  largely  upon  the  value  of 
the  securities  pledged  for  the  payment  of  the  notes,  and  that 
the  subsequent  postponing  of  the  bonds  pledged  as  security 
to  the  payment  of  other  bonds  diminished  their  value  and 
operated  to  relieve  the  surety.  {Xaasau  Bank  v.  Cauxphell^ 
63  Hun,  229.) 

"  We  have  carefully  read  and  re-read  the  evidence,  and  have 
failed  to  find  any  such  question  presented.  The  evidence  is 
exceedingly  meagre  and  the  meaning  of  the  witness  is  not  in 
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every  instance  made  clear,  but  tlie  facts  disclosed,  as  we  under- 
stand them,  are  substantially  as  follows :  Pliyfe  &  Campbell 
were  owners  of  what  is  known  as  the  Plaza  Hotel  property, 
and,  at  the  time  of  the  making  of  the  notes  in  question,  were 
engaged  in  tlie  construction  of  irliat  building.  They  had 
already  mortgaged  the  property  to  the  Xew  York  Life  Insur- 
ance Company  for  the  sum  of  $600,000.00,  and  again  by  second 
mortgage,  ruiming  to  Charles  A.  Peabody,  Jr.,  as  trustee,  for 
$200,000.00,  upon  which  bonds  had  been  issued,  secured  by 
the  mortgage.  Twenty-two  of  these  bonds  had  been  issued  to 
one  Jacob  F.  Wyckoff,  some  of  wliich,  if  not  all,  had  by  him 
been  pledged  to  the  plaintiff  as  security  for  a  loan  made  to 
him.  Phyfe  &  Campbell  were  desirous  of  procuring  another 
loan  upon  the  property,  and  the  New  York  Life  Insurance  Com- 
pany had  offered  to  make  a  further  loan  of  $200,000.00,  pro- 
vided the  bondholders  of  the  second  mortgage  would  consent  to 
have  their  bonds  postponed  and  made  a  subsequent  lien  to  the 
new  loan.  Most  of  the  bondholders  had  consented,  but  Wyckoff 
having  pledged  his  bonds  to  the  Nassau  Bank  for  money 
loaned,  was  unable  to  procure  them  to  have  them  indorsed  or 
stamped  as  postponed  and  made  a  subsequent  lien  to  the  new 
loan.  To  accomplish  this  it  was  arranged  that  Phyfe  & 
Campbell  should  make  the  notes  in  suit  and  procure  the 
indorsement  thereof  of  William  Campbell ;  that  such  notes 
should  be  delivered  to  Wyckoff,  who  should  take  them  to  the 
bank  and  procure  the  surrender  of  the  bonds  held  by  it  as  col- 
lateral for  his  loan.  Tiie  notes  were  accordingly  executed, 
taken  to  William  Campbell,  who  indorsed  them,  and  then 
they  were  delivered  to  Wyckoff.  What  he  did  with  the  notes 
does  not  clearly  appear.  Two  days  later  we  find  him  at  the 
oflBce  of  the  attorney  for  the  insurance  company  stating  that 
he  could  not  get  the  bonds  out  of  the  bank  without  paying 
nine  thousand  dollars,  and  that  for  that  sum  he  would  get  the 
bonds  and  have  them  stamped.  It  does  not  aj)pear  whether 
any  one  agreed  to  pay  him  that  sum  or  not,  but  that  he  then 
said  he  was  going  to  the  Nassau  Bank  to  get  the  bonds  and 
thereafter  returned  with  nine,  thousand  dollar  bonds,  which 
he  delivered  up  in  lieu  of  the  notes,  and  at  that  time  ho 
received  a  check  from  Mr.  Peabody  for  the  notes.     Whether 
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Peabody  purchased  the  notes  on  his  own  account  or  whether 
he  advanced  the  money  for  Phyfe  &  Campbell  does  not 
appear.  The  notes  upon  the  trial  were  produced  by  tha plain- 
tiff. At  the  time  the  notes  ^vere  indorsed  and  delivered  to 
Wyckoff  there  were  no  bonds  or  otlier  securities  attached  to 
or  accompanying  them.  It  does  not  appear  that  any  bonds 
had  ever  been  deposited  in  any  place  as  collateral  security  for 
their  payment.  They  describe  five  and  four  '  Fifth  Avenue 
Plaza  bonds  for  one  tliousand  dollars  each,'  making  nine  in 
all.  There  were  two  hundred  like  bonds  that  had  been  issued. 
The  General  Term  appears  to  have  been  of  the  impression 
that  the  bonds  held  by  the  plaintiff  were  the  ones  that  were 
intended  to  be  pledged  as  security  for  the  payment  of  the 
notes,  but  they  say  tliere  were  fifteen  of  these  bonds  and  they 
were  held  by  the  bank  as  collateral  for  tlie  payment  of 
"Wyckoff's  notes.  They  w^ere  his  bonds,  pledged  by  him,  and 
not  bonds  owned  by  or  under  the  control  and  management  of 
Phyfe  &  Campbell,  so  that  they  could  be  pledged  by  them 
for  the  payment  of  their  debts.  It  will  thus  be  seen  tliat  the 
evidence  fails  to  establish  the  defense  alluded  to. 

"  It  is  further  urged  that  the  notes  had  been  paid.  The  only 
evidence  upon  that  su])ject  is  the  response  made  by  Mr.  Phyfe 
in  answer  to  the  question  as  to  whether  any  demand  was 
made  on  Iiim  '  after  the  payment  of  the  notes  in  the  lifetime 
of  William  Campbell.'  His  answer  was  '  that  there  was  not 
except  on  the  date  of  the  stamping  of  the  bonds.  They 
demanded  payment  then  and  we  paid  them.'  By  referring 
back  to  the  time  alluded  to  Ave  find  that  Peabody  delivered 
his  check  to  Wyckoff  for  the  notes.  This  evidence  has 
already  been  referred  to  and  attention  called  to  the  fact  that 
the  nature  of  that  transaction  is  not  disclosed.  Under  the 
circumstances  the  court  could  not  hold  as  matter  of  law 
that  the  notes  had  been  paid.  The  most  that  could  be  claimed 
for  the  evidence  was  that  it  presented  a  questicm  of  fact  for 
the  jury. 

''  No  other  question  is  presented  that  requires  consideration 
here. 

"  The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event." 
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-^1.  P.  Whitehead  for  appellant. 

William  IL  Amcnvx  for  respondents. 

Haight,  J.,  reads  for  reversal  and  new  trial,  costs  to  abide 
event. 

All  concur. 

Margaret    M.   Wendt,    Respondent,    v.    Patrick    Craig, 

Appellant. 

Wendt  V.  Craig  (63  Hun,  627).  reversed. 

(Argued  October  8,  1895;  decided  October  15,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  Febniary  9,  1892,  which  affirmed  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  verdict,  and  also 
affirmed  an  order  denying  defendant's  motion  for  a  new  trial 
in  an  action  for  slander. 

The  following  is  the  opinion: 

'  We  are  of  tlie  opinion  that  the  learnea  judge  errea  m  his 
cliarge  to  the  jury,  that  the  second  affidavit  of  Eliza  Flynn 
does  not  contradict  the  first.  It  was  so  worded  that  the  jury 
might  well  have  come  to  the  conclusion  that  it  did  con- 
tradict and  was  so  intended.  In  that  way  her  credibility  was 
impugned  and  the  effect  was  for  the  jury. 

"  In  the  second  affidavit  she  says  she  made  the  first  through 
fear,  and  that  slie  did  not  want  to  make  it  as  she  had  nothing 
against  Mr.  Craig.  Also,  that  she  wanted  to  withdraw  what- 
ever charge  she  made. 

"  The  expression  of  her  desire  to  withdraw  the  cliarge  might 
he  interpreted  as  a  desire  to  withdraw  because  she  did  not 
wish  to  pro&ecute  or  because  it  was  not  true.  And  again, 
when  she  said  that  she  had  nothing  against  Mr.  Craig,  it  might 
naturally  be  construed  as  meaning  she  had  no  ground  of  com- 
plaint against  him. 

'*  It  cannot  be  said,  as  matter  of  law,  that  there  is  no  contra- 
diction between  the  two  affidavits,  and  their  effect  upon  the 
•  88 
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credibility  of  the  witness  should  have  been  left  to  the  jury 
without  the  statement  of  the  court  that  there  was  no  contra- 
diction in  them. 

"  The  verdict  was  quite  a  large  one  and  the  case  closely  con- 
tested, and  an  error  of  this  kind  may  have  been  quite  preju- 
dicial to  the  defendant's  case. 

"  The  judgment  must  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event." 

J,  Newton  Fiero  for  appellant. 

James  M,  Seaman  for  respondent. 

Peckham,  J.,  reads  for  reversal  and  new  trial,  costs  to  abide 
event. 

All  concur. 


Clara  H.  Pbice,  Respondent,  ^.  Stephen  M.  Ga  Nun  et  al. 

a4.ppellants. 

(Argued  October  7,  1895;  decided  October  15,  1895.) 

Motion  to  open  default  in  tiling  the  return  herein  and  per- 
mitting the  tiling  of  such  return. 

Brainard  Tolles  for  motion. 

George  D,  Beattys  opposed. 

Ordered,  if  defendants  pay  plaintiff's  attorney  the  ordinary 
costs  of  appeal  in  this  court  on  or  before  the  18th  day  of 
October,  1895,  the  order  dismissing  the  appeal  herein  is 
vacated  and  defendants  are  at  liberty  to  tile  return  with  the 
clerk  of  this  court  on  or  before  October  25,  1895,  nunc  pro 
tunc  as  of  the  time  default  was  made  in  tiling  same.  If  costs 
are  not  paid  as  above  required  this  motion  is  denied,  with  ten 
dollars  costs. 
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In  the  Matter  ot  the  Application  for  the  Probate  of  the  Last,     jg  161*4311 
"Will  and  Testament  of  Kate  L.  Laudy,  Deceased ;  Kate. 
P.  U.  Elliott,  Appellant ;  The  Peter  Coopeb  Union  et 
al.,  Respondents. 

Reported  below,  78  Hun,  479. 

Argued  March  18,  1895;  decided  October  15,  1895;  motion  for  reargu- 
ment  granted  December  3,  1895.     See  page  721.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  the  first  Monday  of  April,  1894,  which  reversed  a  decree 
of  the  surrogate  of  the  county  of  New  York  refusing  probate 
of  a  will,  and  directed  the  surrogate  to  admit  the  will  to- 
probate. 

Daniel  G,  Rollins  for  appellant. 

H,  B.  Closaon  and  P,  II,  Vernon  for  respondents. 

Motion  denied  and  the  judgment  in  the  case  aflirmed  on 
the  opinion  in  General  Term,  with  costs. 
All  concur  except  Bartlett,  J.,  not  sitting. 


The  People  of  the  State  of  New  York  ex  rel.  The  Amer- 
ican Axe  and  Tool  Company,  Appellant,  v,  James  A.  Rob- 
erts, as  Comptroller  of  the  State  of  New  York,  Respondent. 

Reported  below,  82  Hun,  313. 

(Argued  October  7,  1895;  decided  October  22,  1696.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme^ 
Court  in  the  third  judicial  department,  made  September  11, 
1894,  which  affirmed,  on  certiorari,  a  determination  of  the 
comptroller  of  the  state  of  New  York,  made  upon  an  appli- 
cation to  revise  the  account  for  taxes  against  the  relator,  under 
chapter  542,  Laws  of  1880. 
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Frederic  O,  Dow  for  appellant. 

T.  JE,  Hancock^  Attorney- Gerieral^  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
All  concnr. 


James  W.  McDERMorr,  Appellant,  v.  The  Nassau  Electbio 
Eailroad  Company,  Respondent. 

Reported  below,  85  Hun,  422. 

(Argued  October  7,  1895;  decided  October  22,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  March  6, 1895, 
which  affirmed  an  order  of  the  Special  Term  denying  a  motion 
for  an  injunction. 

E.  C.  Boardman  for  appellant. 

John  J,  Allen  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
All  concur. 


William  Kessler  et  ah,  Appellants,  v,  Berthold  Levy  et 
al..  Respondents. 

Reported  below,  11  Misc.  Rep.  275.  \ 

(Argued  October  7,  1895;  decided  October  22,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Court  of 
Common  Pleas  for  the  city  and  county  of  New  York,  made 
April  11,  1895,  which  reversed  an  order  of  the  Special  Term 
denying  a  motion  to  vacate  an  order  of  arrest  and  vacated 
said,  order. 

Simon  Sultan  for  appellants. 

B.  F.  Einstein  for  respondents. 

Order  affirmed,  with  costs ;  no  opinion. 
All  concur. 


MEMOKANDA.  701 

The  United  Glass  Company,  Appellant,  v.  Peter  R.  Sleight,^ 
as  Receiver  of  the  Trotter  Refrigerator  Company, 
Impleaded,  Respondent. 

Mem.  of  decision  below,  86  Hun,  617. 

(Argued  October  7,  1895;  decided  October  22,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Suprema 
Court  in  the  fifth  judicial  department,  made  March  26,  1895^ 
which  affirmed  an  order  of  Special  Term  denying  a  motion 
to  remove  the  receiver  herein  and  for  other  and  further 
relief. 

Charles  /S.  Kent  for  appellant. 

Horace  McGuire  for  respondent. 

Appeal  dismissed,  with  costs ;  no  opinion. 
All  concur. 
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In  the  Matter  of  the  Application  of  Lemon  Thomson  et  al.,.      ilfbToi 
Appellants,  to  Float  Logs  on  Moose  River,  etc.,  v,  Julia  L. 
DeCamp  et  al.,  Respondents. 

Reported  below,  86  Ilun,  405. 

(Argued  October  7, 1895;  decided  October  22,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme- 
Court  in  the  fourth  judicial  department,  made  April  23, 1895, 
which  reversed  an  order  of  the  Special  Term  denying  defend- 
ants' motion  to  dismiss  plaintiffs'  petition  in  condemnation 
proceedings  and  dismissed  the  petition. 

Charles  E,  Snyder  for  appellants. 

C.  D.  Adamia  for  respondents. 

Order  affirmed,  with  costs,  on  opinion  below. 
All  concur. 
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James  H.  Perkins,  Respondent,  v.  James  Gordon  Bennett, 

Appellant. 

Mem.  of  decision  below,  88  Hun,  617. 

(Argued  October  7,  1895;  decided  October  22.  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  June  14, 
1805,  which  affirmed  an  order  of  the  Special  Term  denying  a 
motion  bv  defendant  to  vacate  an  order  for  substituted  service 
of  a  summons  and  to  set  aside  the  service  thereunder. 

John  Towns/tend  for  appellant. 

Joseph  Fitch  for  respondent. 

Order  affirmed,  with  costs  ;  no  opinion. 
All  concur. 


Martha  IIaines  et  al..  Respondents ;  James  M.  Gano  et  al. 

Appellants,  v,  William  A.  Patterson  et  al.,  Respondents. 

Elizabeth  Patterson  v,  Jane  W.  McCunn  et  al. 

James  M.  Gano,  as  Executor,  etc.,  v,  Thomas  MoCunn,  as 
Executor,  etc.,  et  al. 

Reported  below.  87  Hun,  109. 

(Argued  October  7,  1895;  decided  October  22.  1895.) 

Appeals  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  May  lY,  1895, 
which  affirmed  an  order  of  the  Special  Term  denying  application 
for  relief  in  respect  to  costs  awarded  in  above-entitled  actions. 

Preston  Stevenson  for  appellants. 

CharUs  Fox  for  respondents. 

Order  affirmed,  with  costs ;  no  opinion. 
All  concur. 
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Egbert  Fitch  Shepard  et  al.,  Respondents,  v.  The  Metro- 
politan Elevated  Railway  Company  et  al.,  Appellants. 

Mem.  of  decision  below,  9  Misc.  Rep.  727. 
(Argued  October  8,  1895;  decided  October  22,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Superior  Court  of  the  city  of  New  York,  entered  upon  an 
order  made  July  10,  1894,  which  affirmed  a  judgment  in 
favor  of  plaintiffs  entered  upon  a  decision  of  the  court  on 
*,rial  at  an  Equity  Term.  • 

Brainard  Tolles  for  appellants. 

JE.  W.  Tyler  for  respondents. 

.    Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 


Emily  J.  Charde  et  al.,  Respondents,  v.  The  City  of  Brook- 
lyn, Appellant. 
Charde  v.  City  of  Brooklyn  (8  Misc.  Rep.  598),  reversed. 

Maria  O.  Simms,  as  Executrix,  Respondent,  v.  The  City  of 
Brooklyn,  Appellant. 

Reported  below,  87  Hun,  35. 

(Argued  October  8,  1895;  decided  October  22,  1895.) 

Appeal  in  the  Charde  case  from  judgment  of  the  General 
Term  of  the  City  Court  of  Brooklyn,  entered  upon  an  order 
made  May  28,  1894,  which  affirmed  a  judgment  in  favor  of 
plaintiffs  entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

Albert  G,  McDonald  and  li,  B,  Greenwood^  Jr,^  for 
appellant. 

Oscar  Frishie  for  respondents. 

Appeal  in  the  Simms  case  from  judgment  of  the  General 
Term  of  the  Supreme  Court  in  the  second  judicial  depart- 
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ment,  entered  upon  an  order  made  May  13,  1895,  which 
reversed  a  judgment  in  favor  of  defendant  entered  upon  a 
decision  of  the  court  on  trial  at  Special  Term  and  ordered  a 
new  trial. 

Albert   G.   McDonald  and   i?.   B,  Greenwood^  Jr,^  for 
appellant. 

Eseh  Cowen  for  respondent. 

Judgment  affirmed  in  Simms  case. 

Judgment  reversed  in  Charde  case  on  the  opinions  of  Gen- 
eral Term  in  the  Simms  case,  with  costs. 
AH  concur. 


Charles  A.  Joslyn,  as  Administrator,  etc.,  Appellant,  v,  Ida 
G.  Raymond  et  al.,  as  Administrators,  etc..  Respondents. 

Mem.  of  decision  below,  40  Hun,  633. 

(Argued  October  8,  1895;  decided  October  22,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon 
an  order  made  April  17,  1886,  which  affirmed  a  judgment  in 
favor  of  defendant  entered  upon  the  report  of  a  referee. 

John  B.  Ahbott  for  appellant. 

8,  D,  Benfley  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur  except  Haight,  J.,  not  sitting. 


ffi6i  628|        Abthur  W.   Shultes,  Appellant,  v,  Nicholas  A.  Sickles, 

Respondent. 

Reported  below,  70  Hun,  479. 

(Argued  October  9,  1895;  decided  October  22,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
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made  July  8,  1893,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  a  verdict  directed  by  the  court  and 
dismissed  plaintiff's  complaint  upon  the  merits. 

The  following  is  the  opinion : 

"This  was  an  action  of  ejectment,  in  which  the  plaintiflF 
claimed  to  recover  the  possession  from  the  defendant  of  a 
parcel  of  land  containing  about  one  hundred  and  twenty-three^ 
acres,  situated  in  the  county  of  Albany.  At  the  close  of  the 
trial  both  parties  requested  the  trial  judge  to  direct  a  verdict, 
each  in  his  own  favor.  A  verdict  was  directed  in  favor  of  the 
defendant.  The  plaintiff  having  excepted  to  this  ruling,  then 
requested  the  court  to  submit  the  case  to  the  jury  upon  all 
the  questions  of  fact.  This  request  was  denied  and  the  plain- 
tiff excepted. 

"  While  it  is  true  that  in  a  case  where  both  parties  request 
the  court  to  direct  a  verdict,  the  court  is  thereby  clothed  with 
the  functions  of  the  jury,  with  respect  to  any  questions  of 
fact  in  the  case,  and  in  the  absence  of  a  request  to  go  to  the 
juiy  by  the  party  against  whom  the  verdict  is  directed  the 
decision  stands  in  the  place  of  a  verdict,  yet  in  this  case  the 
plaintiff,  upon  a  denial  of  his  motion,  made  the  request  to 
liave  the  case  submitted  to  the  jury.  He  was  not  precluded 
from  making  this  motion  by  his  previous  request  to  have  a 
verdict  directed  in  his  favor,  and  if  there  was  any  evidence 
competent  to  submit  to  the  jury  upon  tlie  disputed  questions 
of  fact  the  denial  of  his  motion  would  probably  be  error. 
{IloweU  V.  WrigU,  122  N.  Y.  667;  Dillxm  v.  Cockcroft,  90 
K  Y.  649;  Kirtz  v.  Peek,  113  N.  Y.  222;  Thompatm  v. 
Simpsmi,  128  K  Y.270.) 

"  The  question,  therefore,  is  whether  the  plaintiff  had  given 
any  evidence  to  carry  the  case  to  the  jury. 

"  The  common  source  of  title  is  a  manorial  lease  in  perpetuity 
by  Stephen  Van  Rensselaer  to  Johannes  Shafer  of  the  lands 
in  question,  with  others,  reserving  certain  yearly  rents,  witli 
the  right  of  re-entry  in  case  of  non-payment.  The  title  and 
interest  of  the  grantee  under  this  lease  became,  through  vari- 
ous mesne  conveyances,  vested  in  John  Sickles,  the  defend- 
ant's father,  in  the  year  1845,  subject,  however,  to  the  obliga- 
89 
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tion  to  pay  the  rent  reserved  in  the  lease,  and  to  the  right  of 
re-entry  in  case  of  non-payment. 

"  On  April  28th,  1864,  Van  Rensselaer  recovered  a  judgment 
against  Sickles  in  ejectment  for  the  recovery  of  the  premises, 
based  upon  the  covenants  in  the  lease  and  the  non-payment 
of  the  rent  reserved,  but  no  attempt  was  made,  so  far  as 
appears,  to  enforce  this  judgment  for  many  years  afterwards. 
In  the  meantime,  and  in  the  year  1875,  one  Joseph  I.  Shultes 
foreclosed  a  mortgage  which  he  held  upon  the  interest  of 
Sickles  in  the  land,  and  became  the  purchaser  thereof  upon  a 
sale  under  the  decree  entered  in  the  foreclosure  action ;  but 
his  title  was  expressly  subject  to  the  superior  rights  of  Van 
Rensselaer  under  the  manorial  lease.  It  does  not  appear  that 
Shultes  ever  went  into  actual  possession,  but  it  does  appear 
that  the  next  year  he  contracted  to  sell  his  interest  to  the 
defendant,  who  is  the  son  of  John  Sickles,  and  who  succeeded 
his  father  in  the  possession  of  the  land.  Subsequently  Joseph 
I.  Shultes  died,  and  whatever  claim  the  plaintiff,  who  is  liis 
son,  may  have  is  derived  through  his  father's  will. 

"  In  the  year  1883  Walter  S.  Church,  having  become  the 
assignee  of  the  judgment  in  ejectment  at  the  suit  of  Van 
Rensselaer,  proceeded  to  execute  the  same.  Leave  was  granted 
by  the  court  permitting  the  owner  of  the  judgment  to  enforce, 
the  same  by  execution  or  writ  of  possession,  and  it  was  exe- 
cuted against  John  Sickles  and  the  defendant,  his  son,  who 
were  then  in  possession.  The  sheriff  made  return  upon  the 
process  that  on  July  27th,  1883,  he  delivered  the  possession 
of  the  premises  to  Church,  the  assignee  of  the  judgment. 
On  the  same  day  the  defendant  and  his  father  executed  an 
instrument  in  writing  to  Church,  whereby  they  admitted  that 
possession  of  the  farm  was  that  day  surrendered  by  them  and 
•delivered  to  Church,  and  they  acknowledged  that  they  held 
the  premises  as  tenants  at  will  under  Church.  On  the  12th 
4ay  of  January,  1885,  Church  conveyed  the  lands  to  the 
defendant  by  deed  duly  executed  and  delivered,  and  under 
this  title  the  defendant  was  in  possession  at  the  time  of  the 
K5ommencement  of  this  action. 

"  Some  questions  were  discussed  by  the  learned  counsel  for 
the  plaintiff  which  relate   to   the  procedure   by  which  the 


MEMOEANDA.  707 

judgment  was  revived  and  finally  executed,  but,  we  think, 
they  have  no  bearing  upon  this  appeal.  The  judgment  in 
favor  of  Van  Eensselaer  adjudged  his  title  to  the  land  and  his 
right  to  the  possession.  It  was  not  impaired  by  the  lapse  of 
time.  The  court  in  which  it  had  been  rendered  had  the 
power  and  jurisdiction  to  enforce  it,  and  no  error  or  irregu- 
larity in  the  order  permitting  the  execution  to  issue,  even  if 
such  existed,  can  be  reviewed  upon  this  appeal.  If  there  was 
any  error  or  irregularity  in  the  proceedings  which  resulted  in 
the  delivery  by  the  sheriff  of  the  possession  to  Church,  the 
plaintiff's  remedy  was  by  appeal  or  motion,  and  the  only 
question  here  is  the  power  of  the  court  to  set  the  sheriff  in 
motion.  We  have  no  doubt  in  regard  to  the  power  and  very 
little  with  respect  to  the  regularity  of  the  proceedings. 

"  But  it  is  urged  by  the  learned  counsel  for  the  plaintiff  that 
the  deed  of  Church  to  the  defendant,  based  upon  the  judg- 
ment, execution,  recovery  of  possession  and  attornment,  above 
referred  to,  conferred  no  title  as  against  the  plaintiff.  This 
proposition  is  sought  to  be  deduced  from  certain  dealings  and 
transactions  between  Church  and  the  plaintiff's  father,  Joseph 
I.  Shultes,  whereby  it  is  claimed  that  the  latter  was  reinstated 
in  all  the  rights  that  he  had  prior  to  the  proceedings  to 
recover  possession  under  the  judgment.  It  is  said  that  the 
plaintiff's  father  had,  under  the  statute,  six  months  in  which 
to  redeem  the  land  after  the  delivery  of  possession  to  Church 
under  his  judgment,  and  that  by  agreement  this  time  was 
extended  to  April,  1885;  that  such  redemption  was  made, 
either  wholly  or  partially,  and  that  the  deed  to  the  defendant 
when  given  was  subject  to  all  the  rights  and  equities  that 
Shultes  obtained  under  his  mortgage  title. 

"With  respect  to  the  various  considerations  submitted  in 
support  of  these  general  propositions,  it  is  quite  sufficient  to 
say  that  the  plaintiff  gave  no  proof  to  show  that  his  father 
€ver  in  fact  redeemed,  or  attempted  to  redeem,  this  land. 
There  is  no  proof  in  the  record  to  show  that  Church  ever 
intended  to  surrender  or  waive  any  right  which  he  obtained 
under  the  judgment  and  execution.  Nor  is  there  any  proof 
upon  which  it  could  properly  be  found  that  Shultes  in  his 
lifetime  attempted  by  any  acts  or  arrangements  on  his  part 
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to  restore  the  situation  as  it  existed  prior  to  the  execution  of 
the  judgment  under  which  defendant  claims. 

"Church  was  the  owner  of  a  money  judgment  against 
Shultes.  It  had  no  relation  to  his  title  to  the  land  in  ques- 
tion. If  it  was  paid  in  full  it  would  not  in  any  way  affect 
that  title.  The  various  agreements,  stipulations  and  pay- 
ments to  which  our  attention^  has  been  called  and  which 
appear  in  the  record,  relate  to  this  judgment  which  Church 
held  and  Shultes  was  bound  to  pay.  It  is  to  be  inferred,  also, 
from  the  proof  that  Church  claimed  that  Shultes  owed  him 
certain  arrears  of  rent  which  had  accrued  some  time  between 
the  rendition  of  the  judgment  and  its  execution  in  1883.  The 
dealings  between  Church  and  the  plaintiff's  father  relate 
entirely  to  these  personal  claims  and  riot  to  the  judgment 
under  which  possession  had  been  obtained,  or  to  any  right  of 
redemption  that  remained  in  Shultes. 

"  The  learned  counsel  for  the  plaintiff  has,  we  think,  misap- 
prehended their  true  nature  and  legal  effect.  All  claim  to  or 
interest  in  the  land  in  question  which  the  plaintiff's  ancestor 
ever  had  was  subject  to  the  judgment  at  the  suit  of  Van  Rens- 
selaer, and  when  that  judgment  was  enforced  these  rights, 
whatever  they  were,  disappeared,  and  nothing  took  place 
afterwards  between  him  and  the  purchaser  under  that  judg- 
ment that  was  effectual  to  restore  them.  There  was  no 
redemption  and  no  waiver  by  Church  of  any  right  which  he 
obtained  by  virtue  of  the  execution  of  the  judgment  and  the 
attornment  of  the  parties  in  possession  to  him.  Therefore, 
the  title  and  possession  of  the  defendant  were  not  in  any  way 
impaired  or  affected  by  the  transactions  and  dealings  between 
Church  and  Shultes  in  regard  to  the  personal  claims  referred 
to.  It  is  quite  clear,  we  think,  that  no  such  force  can  be 
given  to  the  proofs  in  regard  to  these  transactions  as  is  claimed 
by  the  learned  counsel  for  the  plaintiff.  They  could  afford  no 
basis  for  a  finding  by  the  jury  that  Shultes  ever  redeemed,  or 
attempted  to  redeem,  the  land  in  question  from  the  judgment 
in  ejectment,  or  that  Church  intended  to  or  did  waive  any 
right  that  he  acquired  under  the  judgment  or  in  any  other 
way  qualified  or  impaired  his  title. 

"  It  follows  that  the  learned  trial  judge  was  correct  in  direct- 
ing a  verdict  in  favor  of  the  defendant. 
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"  The  other  exceptions  in  the  case  present  no  questions  that 
require  discussion,  or  any  error  that  would  justify  a  new 
trial 

"The  judgment  must,  therefore,  be  afltened,  with  costs." 

William  Yaumcms  for  appellant. 

George  L.  Sted/man  for  respondent. 

O'Bbibn,  J.,  reads  for  affirmance  of  judgment,  with  costs. 
All  concur,  except  Peokham,  J.,  taking  no  part. 


MioHABL  TooMEY,  Ecspoudent,  v.  The  Delaware,   Lacka- 
wanna AND  Western  Railboad  Company,  Appellant. 

Reported  below,  4  Misc.  Rep.  892. 

(Submitted  October  9,  1895;  decided  October  29,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order 
made  July  6,  1893,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict,  and  also  an  order  denying 
defendant's  motion  for  a  new  trial. 

Ha/mUton,  OdeU  for  appellant. 

J.  AspinwaU  Ifodge,  Jr.,  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 


Dennis  Kugent,  Appellant,  v.  The  Atlas  Steamship  Com- 
pany, Eespondent. 

Reported  below,  61  Hun,  626. 

(Argued  October  10,  1895;  decided  October  29,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  October  7,  1891,  which  affirmed  a  judgment  in  favor 
of  defendant  entered  upon  a  verdict  directed  by  the  court. 
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Charles  Frcmois  Bates  and  JoJm  Ghel/wood  for  appellant, 

Everett  -P.  Wheeler  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Finch,  Gray,  O'Brien  and  Haioht,  JJ.,  concur ;  Andrews, 
Oh.  J.,  Peckham  and  Bartlett,  JJ.,  dissent. 


Jaoob    Jamer,    Appellant,    v.    Emma  E.   Jacobs    et    al., 

Respondents. 

Reported  below,  71  Hun,  176. 

(Argued  October  10,  1895;  decided  October  29,  1895.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  August  2, 
1893,  which  affirmed  a  judgment  in  favor  of  defendants- 
entered  upon  the  report  of  a  referee. 

JE  J,  Brown  for  appellant. 

Stetph&n,  B,  Jacobs  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 
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^HE  Mayor,  Aldermen  and  Commonaltt  of  the  Cfty  or 
New  York,  Respondent,.'?;.  The  New  York  Central  ani> 
Hudson  River  Railroad  Company  et  al.,  Appellants. 

Reported  below,  69  Hun,  824. 

(Argued  October  11,  1895;  decided  October  29,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  firet  judicial  department,  entered  upon 
an  order  made  May  12,  1893,  which  affirmed  a  judgment  m 
favor  of  plaintiff  entered  upon  a  verdict. 

Henry  H,  Anderson  for  appellants. 

D.  J.  Deem  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  of  General  Temu 
All  concur,  except  Finch,  J.,  not  sitting. 
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Frans  Bruno,  Respondent,  v.  The  Brooklyn  Citt  Railroad- 
Company,  Appellant. 

Reported  below,  5  Misa  Rep.  827. 

(Argued  October  11,  1895 ;  decided  October  29,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
City  Court  of  Brooklyn,  entered  upon  an  order  made  October 
28,  1893,  which  affirmed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict. 

Matthew  Hale  for  appellant. 

J.  Edwa/rd  Swanstrom  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur,  except  Gray,  J.,  not  sitting. 


Joseph  K.   Murray,  as  Trustee,  etc..  Respondent,  v.  The 
Great  Western  Insurance  Company,  Appellant. 

Reported  below,  72  Hun,  282. 

(Argued  October  14,  1895 ;  decided  October  29,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  October  16,  1893,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict,  and  also  affirmed  an  order 
denying  defendant's  motion  for  a  new  trial. 

TreadweU  Cleveland  for  appellant. 

Oeorge  C.  Holt  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
All  concur. 
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Ohablbs  a.  Bbeok,  Appellant,  v.  Fsedebick  A.  BiNaLEB, 

Kespondent. 

Reported  below,  72  Hun,  689. 

(Argued  October  14,  1895;  decided  October  29,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
•Court  in  the  first  judicial  department,  entered  upon  an  order 
made  October  13,  1893,  which  affirmed  a  judgment  in  favor  of 
•defendant  dismissing  the  complaint  on  trial  at  Circuit. 

D,  C  Gdimn  for  appellant. 

Henry  DaiVy^  Jr,^  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
AU  concur. 


HoMEB  Knapp,  Appellant,  v.  Leo  J.  Hall,  Kespondent. 

Keported  below,  70  Hun,  17. 

{Argued  October  15,  1895;  decided  October  29,  1895.) 

Appeal  from  order  of  the  Genieral  Term  of  the  Supreme 
'Court  in  the  fifth  judicial  department,  made  June  23,  1893, 
which  reversed  a  judgment  in  favor  of  plaintiff  entered  upon 
a  decision  of  the  court  on  trial  at  Special  Term,  and  granted 
a  new  trial. 

Nathcmiel  Foote  for  appellant. 

Theodore  Bacon  for  respondent. 

Order  affirmed,  and  judgment  absolute  ordered  for  the 
'defendant  on  the  stipulation,  with  costs  in  all  courts;  no 
'Opinion. 

All  concur,  except  Bartlett,  J.,  dissenting  and  Haioht, 
.J,,  not  sitting. 
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Augustus  D.  Shbpabd,  Respondent,  v.  The  Metbopolttan  '  ^^'^  Y^\ 
Elevated  Railway  Company  et  al.,  Defendants;  The  '  169  183 
Western  UiaoN  Telegkaph  Company,  Appellant. 

(Argued  October  21.  1895;  decided  October  29, 1895.) 

Motion  for  reargument. 

JSrcmiard  ToUes  for  motion. 

John  De  Witt  Wwmer  and  W.  O.  Peckha/m,  opposed. 

Motion  for  re-argument  denied,  with  ten  dollars  costs. 


In  the  Matter  of  the  Judicial  Accounting  of  Robekt  W. 
Taylob  and  John  L.  Mount,  as  Executors  and  Trustees 
under  the  Will  of  Ann  E.  Milleb,  Deceased;  Ann  E. 
CoNKLiNG,  Appellant. 

Hem.  of  decision  below,  60  Hun,  626. 

(Submitted  October  9,  1895;  decided  November  1, 1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  July  12,  1893, 
which  aflirmed  a  decree  of  the  surrogate  of  the  county  of 
New  York.  * 

Henry  Major  for  appellant 

George  B.  Ashley  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 


Bevebhotjt  Thompson,  Appellant,  v.  Annie  Stanley,  as 
Administratrix,  etc.,  and  The  Habbis  &  Dew  Fauobt 
Plug  and  Bung  Company,  Respondents. 

Reported  below.  78  Hun,  248. 

(Argued  October  16,  1895;  decide  November  1, 1896.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
90 
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made  November  17,  1893,  which  aflSrmed  a  judgment  in 
favor  of  defendant  dismissing  plaintiff's  complaint  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term* 

Ladidaa  Karge  for  appellant. 

Frederick  Seymour  for  respondents. 

Judgment  affirriied,  with  costs,  on  opinion  below. 
All  concur. 


AuBUEN  Button  Company,  Respondent,  v.  Philip  L.  Syl- 
>         VESTER,  Impleaded,  etc..  Appellant. 

Reported  below,  72  Hun,  498. 

(Argued  October  16,  1895;  decided  November  1,  1895.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  3,  1893,  which  reversed  a  judgment  in  favor  of 
defendant  dismissing  plaintiff's  complaint  upon  the  merits, 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term 
and  granted  a  new  trial. 

E.  C.  Aiken  for  appellant. 

TF".  E.  HugKitt  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
All  concur,  except  Haight,  J.,  not  sitting. 


Seth  B.  Eobinson,  Appellant,  v.  Herman  Passavant  et  al.> 

Respondents. 

Reported  below,  73  Hun,  138. 

(Argued  October  16,  1895;  decided  November  1,  1805.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
December  5,  1893,  which  affirmed  a  judgment  in  favor  of 
defendant  dismissing  plaintiff's  complaint  upon  the  merits 
entered  upon  the  report  of  a  referee. 


L 
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ChaHea  De  Hart  Brower  for  appellant. 

Charles  E,  Hughes  for  respondents. 

Judgment  affirmed,  with  costs,  on  opinion  of  General  Term. 
All  concur. 


J.  Db  Witt  Butts,  Eespondent,  v.  The  J.  C.  Maokey 
Company,  Appellant. 

Reported  below,  72  Hun,  562. 

(Argued  October  18,  1895;  decided  November  1,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  3, 1893,  which  affirmed  a  judgment  in  favor  of 
plaintifE  entered  upon  the  report  of  a  referee. 

jE  N.  Wilson  for  appellant. 

WiUiam  NathZ.  Cogswell  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur,  except  Haight,  J.,  not  sitting. 


The  People  of  the  State  of  New  York  ex  rel.  The  Kniok- 
ebbooker  Press,  Appellant,  t;.  Edward  P.  Barker  et  al., 
as  Commissioners,  etc.,  Kespondents. 

Reported  below,  87  Hun,  841. 

(Argued  October  21,  1895 ;  decided  November  26,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  June  14,  1895, 
which  affirmed  an  order  of  the  Special  Term  dismissing  a 
writ  of  certiorari. 

Eoerett  P,  Wheeler  for  appellant. 

D.  J.  Dean  for  respondents. 

Order  affirmed,  on  opinion  below,  with  costs. 
All  concur. 
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•The  People  op  the  State  of  New  Toek  ex  rel.  Joseph  E. 
Smith,  Respondent,  v.  Fbedebiok  W.  Wubsteb,  as  Com- 
missioner, etc.,  Appellant. 

Reported  below,  89  Hun,  7. 

(Argued  October  21,  1895;  decided  November  26, 1896.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  July  26,  1896, 
which  reversed  upon  certiorari  the  action  of  the  appellant  in 
removing  the  relator  from  membership  in  the  fire  department 
of  the  city  of  Brooklyn. 

Howard  0.  Wood  for  appellant. 

Ed/ward  F.  0*I>wyer  for  respondent. 

Order  aflBamed,  with  costs ;  no  opinion. 
All  concur. 


The  People  of  the  St^te  of  New  York  ex  rel.  Joseph  S. 
Upson,  Appellant,  v,  Charles  A.  Websteb,  as  Superin- 
tendent, etc.,  Eespondent. 

(Argued  October  21,  1895  ;  decided  November  26, 1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  made  the  first  Tuesday 
of  October,  1894,  which  affirmed  an  order  of  the  county  judge 
jof  Monroe  county  dismissing  a  writ  of  habeas  corpus. 

H.  B.  Hallock  for  appellant. 

Howard  H.  Widener^  for  respondent 

Order  affirmed,  on  opinion  beloV,  with  costs. 
All  concur,  except  Haight,  J.,  not  sitting. 
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Thb  People  op  the  State  op  New  York  ex  rel.  Louise  C^ 
Bedfield,  Appellant,  v.  Joseph  Mubbat  et  al.,  as  Commis- 
sioners, etc.,  Respondents. 

Reported  below,  87  Hun,  898. 

(Argued  October  21,  18»5;  decided  November  26,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  June  14,  1895, 
which  dismissed  a  writ  of  certiorari. 

Hobert  Z.  Hedjleld  for  appellant. 
Gibson  Putzd  for  respondents. 

Order  affirmed,  with  costs,  on  opinion  below. 
All  concur. 


Joseph  Fowler,  Appellant,  v.  The  New  York  Central  Ain> 
Hudson  River  Railroad  Company,  Respondent. 

Reported  below,  74  Hun.  141. 

(Argued  October  23,  189o;  decided  November /2d,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  September  18,  1893,  which  affirmed  a  judgment  in  favor 
of  defendant,  dismissing  the  complaint,  entered  upon  a  verdict, 
directed  by  the  court. 

J.  Newton  Fiero  for  appellant. 

Harrhilton  Harris  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur,  except  Finch,  J.,  not  sitting, 
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Gbanniss  &  HuBD  Lumber  Company,  Bespondent,  v.  Biohasd 
Dbeves,  Appellant. 

Reported  below,  72  Hun,  171. 

(Argued  October  24,  1895;  decided  November  2«,  1805.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  October  13,  1893,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  the  report  of  a  referee. 

Ahner  C.  Thomas  for  appellant. 

Michael  JZ  Cardozo  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  in  General  Term. 
All  concur. 


BiCHARD  FoRAN,  Appellant,   v.    The  New  York  Central 
AND  Hudson  River  Railroad  Company,  Respondent. 

Mem.  of  decision  below,  72  Hun,  689. 

(Argued  October  25,  1895;  decided  November  26,  1895.) 

Appeal  from  so  much  of  an  order  of  the  General  Term  of 
the  Supreme  Court  in  the  fifth  judicial  department,  made 
May  9,  1893,  as  reversed  a  judgment  in  favor  of  plaintiff, 
entered  upon  a  verdict. 

Moses  Shire  for  appellant. 

Charles  A,  Pooley  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  for  defend- 
ant, with  costs,  on  opinion  at  General  Term. 

All  concur,  except  Finch  and  Haioht,  JJ.,  not  sitting. 
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Akna  Bbrgin,  as  Administratrix,  etc.,  Respondent,  v.  The 
New  Yobk  Cbntbal  and  Hudsok  Riteb  Railkoad  Com- 
pany, Appellant. 

Mem.  of  decision  below,  77  Hun,  618. 

(Argued  October  80,  1895;  decided  Noyember  26,  1895.) 

Appeal  from  jndgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
upon  an  order  made  May  18,  1894,  which  affirmed  a  judg- 
ment in  favor  of  plaintiflE  entered  upon  a  verdict,  and  also  an 
order  denying  defendant's  motion  for  a  new  trial. 

Framk  H,  Hiacooh  for  appellant. 

Louis  MarshdU  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
All  concur,  except  Finch,  J.,  not  sitting. 


Edwabd   a.  Anderson,   Respondent,  v.   Anna   Andbeson. 

Appellant. 

Reported  below,  74  Hun,  56. 

(Submitted  October  31,  1895;  decided  November  26,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  December  1,  1893,  which  affirmed  a 
judgment  in  favor  of  plaintiff  entered  upon  a  decision  of  the 
<50urt  on  trial  at  Special  Term. 

WiUiam  J.  Carr  for  appellant 

Cka/rle%  J.  Patterson  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 
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The  Barrow  Steamship  Company  (Limited),  Kespondent, 
V.  Mexioak  Central  Railway  Company  (Limited), 
Appellant. 

(Argued  November  1,  1895;  decided  November  26,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  December  5, 1893,  which  affirmed  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict,  and  also  an  order 
denying  a  motion  for  a  new  trial. 

Charles  B,  Alexander  for  appellant. 

Eseh  Cowen  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 


Seaboard    National    Bank,    Respondent,   v.    Henry    G. 
Burleigh  et  al..  Appellants. 

Reported  below,  74  Hun,  400. 

(Argued  November  1,  1895 ;  decided  November  26,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  December  15,  1893,  which  affirmed  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  verdict  directed  by 
the  court,  and  also  affirmed  an  order  denying  defendants' 
motion  for  a  new  trial. 

Chester  B,  McLaughlin  for  appellants. 

Herman  Aa/ron  ior  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
All  concur. 
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Mary  Hennessy,  Respondent,  v.  The  Brooklyn  City  Rail- 
road Company,  Appellant. 

Reported  below,  78  Hud,  569. 

(Argued  November  1,  1895;  decided  November  26,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  December  1,  1893,  which  affirmed  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict,  and  also 
affirmed  an  order  denying  defendant's  motion  for  a  new  trial. 

Matiheio  Hale  for  appellant. 

James  C,  Church  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 

All  concur,  except  Gray  and  Haight,  JJ.,  not  sitting. 


In  the  Matter  of  the  Application  for  the  Probate  of  the  I^ast 
Will  and  Testament  of  Kate  L.  Laudy,  Deceased ;  Kate 
P.  U.  Elliott,  Appellant ;  The  Peter  Cooper  Union  et 
al.,  Respondents. 

(Submitted  November 25.  1895;  decided  Decembers,  1895.^ 

Motion  for  re-argument. 

Daniel  O.  Rollins  for  motion. 

P,  H.  Vernon  and  IT.  B.  Ohsson  opposed. 

Motion  granted. 
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Howe's  Cave  Lime  and  Cement  Company,  Respondent,  v. 
Howe's  Cave  Association,  Appellant. 

Reported  below,  88  Hun,  554. 

(Argued  November  25,  1895;  decided  December  10,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  July  6, 1895,  which 
91 
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affirmed  an  order  of  the  Special  Term  directing  the  defend- 
ant to  permit  the  plaintiff  to  make  a  survey  of  defendant's 
property. 

hactc  IL  Maynard  for  appellant. 

♦/.  Lee  Tucker  for  respondent. 

Order  affirmed,  with  costs,  on  opinion  at  General  Term. 
All  concur. 


Henry  Julian  (Rebecca  Julian,  as  Administratrix,  Appel- 
lant), x\  Mary  A.  Woolsey  (Sarah  J.  AVood,  as  Ancillary 
Executrix,  Respondent). 

Keportcd  below.  87  Hun,  326. 

(Argued  November  25, 1895;  decided  December  10,  1895.) 

Appeal  from  order  of  the  Greneral  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  June  15,  1895, 
which  affirmed  an  order  of  the  Special  Term  vacating  a  judg- 
ment entered  by  default  against  the  defendant. 

George  C.  Genet  for  appellant. 

George  ,L  Greenfield  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
All  concur. 


The  People  of  the  State  of  Xew  York  ex  rel.  The  West- 
ern ^Ew  York  and  Pennsylvania  Railroad  Company 
et  al.,  Respondents,  i\  Mahlon  B.  Adams  et  al..  Appellants. 

lieportetl  below,  88  Hun,  122. 

(Argued  November  25,  18^5;  decided  December  10,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  made  tlie  first  Tuesday 
of  May,  1895,  in  certiorari  proceedings,  which  vacated  and 
annulled  a  local  assessment  in  the  city  of  Rochester  for  the 
construction  of  a  bridge  across  the  tracks  of  the  relator. 
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A,  J.  Rodenheck  for  appellants. 

Charles  J,  JSisseU  for  respondents. 

Order  affirmed,  with  costs,  on  opinion  below. 
All  concur. 


The  People  of  the  State  of  New  Yobk,  Respondent,  v. 
Milton  W.  Doxtater,  Appellant. 

Reported  below,  75  Hun,  472. 

(Argued  November  26,  1895;  decided  December  10,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  February  6,  1894,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  directed  by  the  court,  and 
also  affirmed  an  order  denying  defendant's  motion  for  a  new 
trial. 

John  LaTisiiig  for  appellant. 

Virgil  K.  KeUogg  for  respondent. 

Judgment  and  order  affirmed,  with  costs,  on  opinion  in  Gen- 
eral Term. 
All  concur ;  O'Brien,  J.,  not  sitting. 


Louise  Carlson,  Respondent,  v,  Maria  L.  Winterson, 
Appellant. 

(Submitted  October  21,  1895;  decided  December  10,  1895.) 

Motion  to  amend  remittitur. 

E,  F.  BuUard  for  motion. 

Granted  and  remittitur  amended  by  striking  out  that  por- 
tion which  modified  the  order  of  the  General  Term  of  the  City 
Court,  by  requiring  the  payment  into  court  of  the  sum  of  $711 
to  abide  the  final  determination  of  the  action. 

See  ante^  page  652. 

See  146  N.  Y.  345. 


PEOOEEDINGS 

IM    THK 

COURT    OF   APPEALS 

IN  RSrSRENCB  TO  THB  DEATH  OF 

THEODORE    MILLER 

LATE  AN   ASSOCIATE  JUDGE   OF  THE  COURT 

WHO  DIED  AUGUST  18,  1896. 


In  Court  of  Appeals,         \ 
Albany,  N.  Y.,  J^ov.  Ist,  1896.  ) 

The  death  of  Theodore  Miller,  late  one  of  the  associate 
judges  of  this  court,  reminds  us  once  more  of  the  inevitable 
end  which  awaits  us  all,  and  imposes  the  duty  of  manifesting 
that  respect  for  his  memory  which  his  long  service  with  us 
deserves. 

He  died  on  the  18tli  day  of  August  last,  during  our  sum- 
mer recess,  and  to  most  of  us  unexpectedly  and  without  warn- 
ing, and  we  are  left  to  that  remembrance  of  him  which 
naturally  and  surely  flows  from  his  constant  love  for  his 
brethren  and  his  patient  and  faithful  discharge  of  oflScial  duty. 

He  was  elected  to  a  seat  in  this  court  November  7th,  1874, 
and  began  his  service  with  us  at  the  beginning  of  the  next 
year. 

He  q^me  to  his  new  work  with  a  valuable  experience  behind 
him,  for  he  had  been  a  district  attorney  of  his  county  when 
the  anti-rent  troubles  tested  the  nerve  and  courage  of  the 
officers  of  the  law ;  then  for  many  years  a  justice  of  the 
Supreme  Court,  and  for  some  time  presiding  judge  of 
the  General  Term  of  the  third  department.  He  had  filled 
those  positions  with  an  ability  and  industry  and  learning  which 
easily  led  to  his  election  to  the  court  of  last  resort. 
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Upon  our  bench  he  developed  the  same  vigorous  and  use- 
ful qualities.  His  chief  characteristic,  and,  indeed,  the  one 
to  which  his  success  in  life  was  largely  due,  was  an  untiring 
industry. 

Few  men  possessed  in  greater  degree  the  capacity  for 
patient  and  laborious  study,  for  deliberate  and  exhaustive 
investigation. 

His  opinions  exhibited  a  familiarity  with  all  that  had  been 
decided  bearing  upon  the  case  before  him  and  a  capacity  for 
applying  it  logically  and  with  discrimination  to  the  problem 
awaiting  solution.  As  a  consequence,  he  was  firm  and  cour- 
ageous in  his  convictions,  adhering  to  them  with  some  per- 
sistence, defending  them  warmly,  and  yet  open  to  all  just 
argument  and  ready  to  yield  when  satisfied  that  duty 
required  it. 

Without  seeking  to  recall  the  important  ca^es  in  which  he 
framed  the  judgment  of  the  court  and  reasoned  out  its  conclu- 
sions, it  is  due  to  him  to  say  that  his  brethren,  as  they  look 
back  upon  his  opinions  in  the  progress  of  their  own  duty, 
have  gained  an  added  respect  for  the  sound  judgment  and 
careful  study  which  characterized  his  judicial  work. 

Near  the  close  of  his  official  career  his  health  somewhat 
failed  and  his  sight  grew  dim,  but  he  surmounted  all  diffi- 
culties with  his  characteristic  courage  and  patience,  and  with 
such  success  that  those  who  read  his  opinions  are  little  likely 
to  suspect  how  much  of  energy  and  unflinching  will  went  to 
their  preparation. 

He  retired  from  the  bench  at  the  close  of  1886  under  the 
constitutional  pix)vision  which  somewhat  abridged  his  term, 
but  in  his  home  at  Hudson,  surrounded  by  his  family  and 
many  friends,  he  still  followed  the  action  of  the  court,  retained 
his  interest  in  its  labors,  and  added  to  the  rest  and  quiet  of 
his  retirement  a  constant  thought  of  the  burdens  no  longer  his. 
The  end  came  peacefully  at  last  and  he  went  to  his  reward. 

With  respect  for  his  successful  labors,  for  the  unbroken 
friendship  of  so  many  years,  for  his  long  and  able  and  honor- 
able judicial  career,  we  order  this  tribute  to  his  memory  to  be 
entered  upon  the  records  of  the  court,  and  that  a  copy  be  sent 
to  his  surviving  family. 
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ABANDONMENT. 

See  Landlord  and  Tenant,  5. 
Railroads,  14,  15. 


ABUTTING  PROPEHTY. 
See  Railroads,  1,  2. 

ACCIDENT  INSURANC:E. 
See  Insurance,  3,  6. 

ACCOUNTING. 

See  Corporations,  6,  7. 

Ermgn  v.  Jams  (Mem.).  687. 

ACTION  (BY  STOCKHOLDERS). 
See  Corporations,  6,  7. 

ACTION  (FOR  DECEIT). 
See  Cause  of  Action,  2. 

ADJUDICATION. 
See  Former  Adjudication. 

ALDERMAN. 
See  Officers,  4,  5. 


ANNEXATION  (OF  POLITICAL 
TERRITORY). 

See  Constitutional  Law,  1. 


ANNUITY. 
See  Will,  t-9. 


APPEAL. 

1.  Capital  Cases.  AVhile  the  Court 
of  Appeals  has  the  power  in  a 
capital  case  to  review  the  facts 
and  to  grant  a  new  trial    when 

^satisfied  that  the  accused  has  not 
had  a  fair  trial,  or  when  injus- 
tice' has  been  done,  it  must  ob- 
serve the  rules  and  principles 
which  apply  to  all  tribunals  exer- 
cising appellate  jurisdiction.  Peo- 
ple V.  Kemgan.  210 

2.  Capital  Cases  —  Pro ri nee  of  Ju  ry. 
It  is  the  province  of  the  jury  to 
determine  questions  of  fact,  de- 
pending upon  evidence  in  any 
degree  conflicting,  and  to  declare 
by  their  verdict  what  the  truth 
is,  and  when  once  determined,  in 
a  capital  case,  upon  evidence 
which  is  sufficient,  even  though 
capable  of  diverse  or  opposing 
inferences,  the  Court  of  Appeafi 
has  no  more  right  than  the  trial 
court  to  substitute  its  own  judg- 
ment in  the  place  of  that  of  the 
jury,  or  to  usurp  its  legitimate 
functions.  Id, 

3.  Questions  of  Fact.  When  an 
order  of  General  Term  reversing 
a  judgment  entered  upon  a  re- 
feree's report,  states  no  ground  for 
the  decision,  and  must,  therefore, 
be  presumed  to  have  been  upon 
the  law  and  not  upon  the  facts 
(Code  Civ.  Pro.  §  1338),  an  ex- 
ception to  a  conclusion  of  law  as 
found  is  of  no  avail  upon  appeal, 
when  such  conclusion  follows  and 
is  in  accordance  with  the  finding 
of  fact  on  the  subject,  Riendeau 
V.  Bullock.  269 

4.  New  York  City — Damages  for 
Change  of  Grade  —  Award  of  Com- 
missioners —  Review.  The  pro- 
vision of  chapter  587,  Laws  of 
1893,  as  amended  by  chapter  567, 
Laws  of  1894,  that  the  commis- 
sioners appointed  thereunder  shall 
have  "exclusive    jurisdiction   to 
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estimate  the  loss  and  damage" 
sustained  by  landowners  in  the 
twenty -third  and  twenty -fourth 
wards  of  the  city  of  New  York 
through  changes  of  grades  in 
streets,  does  not  deprive  the  courts 
of  the  power  to  review,  by  cer- 
tiorari, the  proceedings  of  such 
commissioners  in  making  an 
award  of  damages,  as  to  whether 
they  made  their  estimate  upon  le^al 
and  authorized  evidence,  and  in- 
cluded only  authorized  elements 
of  damage,  and  adopted  a  proper 
rule  or  basis  in  estimating  the 
damage.    In  re  Fitch.  334 

5.  Vertiorari.  A  writ  of  certiorari 
to  review  an  award  of  such  com- 
missioners properly  issues  under 
section  2120,  suMi vision  2,  of 
the  ('ode  of  Civil  Procedure.     Id. 

6.  Coivdemtuition  Proceediiigs — Rapid 
Transit  Act.  An  order  of  the 
General  Term  of  the  Supreme 
Court,  affirming  an  order  of  the 
Special  Term,  confirming  the  re- 
port of  commissioners  appointed 
to  appraise  lands  under  the  pro- 
visions of  the  Rapid  Tn\nsit  Act 
(Laws  of  1875,  chap.  606),  is  not 
appealable  when  there  is  presented 
only  an  error  of  law  or  fact,  and 
no  question  as  to  the  jurisdiction 
of  the  commissioners  is  raised.  In 
re  Brooklyn  El,  R.  R.  Co.  v.  Flynn. 

344 

7.  Error  of  Law.  On  appeal  to  the 
Court  of  Appeals  from  such  an 
orderof  affirmance,  the  petitioner 
sought  a  reversal,  on  the  ground 
that  the  commissioners  had  treated 
the  property  in  question,  which 
consisted  of  one  tract  on  which 
there  were  three  separate  build- 
ings, not  as  a  whole,  but  as  con- 
sisting of  three  distinct  parcels  — 
the  claim  being  that  the  depreci- 
ation of  one  piece  should  have 
been  set  off  against  the  advan- 
tage to  the  others.  HeM,  that  this 
presented  an  error  of  law  simply, 
and,  hence,  that  the  appeal  could 
not  be  entertained.  ^d. 

8.  Return  on  Appeal  —  Motion  for 
New  Trial.  The  pendency  of  an 
appeal  in  the  Court  of  Ap'peals  is 
no  bar  to  a  motion  in  the  court 
below  for  a  new  trial;  hence,  an 
order  that  the  return  be  transmit- 


ted to  the  court  below  for  use 
on  such  motion  is  unnecessary. 
Henry  v.  AUen,  846 

9.  Mandamus.  The  Court  of  Ap- 
peals will  not  review,  upon  a 
proceeding  for  a  mandamus  to 
direct  the  comptroller  of  the  city 
of  New  York  to  pay  an  awara 
made  by  commissioners  under 
chapter  537,  Laws  of  1898,  and 
chapter  567,  Laws  of  1894,  the 
alleged  improper  inclusion,  by  the 
commissioners,  of  unauthorized 
items  of  damage  in  their  awards. 
Pe4>ple  ex  rel.  v.  Fitch.  855 

10.  Harmless  Error.  The  rule  that 
an  error  committed  upon  a  trial 
may  be  overlooked  when  the  party 
complaining  was  not  prejudiced 
thereby,  is  only  applicable  where 
the  error  could  by  no  possibility 
have  produced  injury.  People  v. 
Altinan.  478 

1 1 .  Remedy  at  La  w —  Objection  Raised 
on  Ajjpeal.  The  defense  of  an 
adequate  remedy  at  law,  under 
the  statute,  to  remove  obstruc- 
tions from  a  public  highway, 
when  not  interposed  by  answer 
or  raised  at  the  trial,  cannot  be 
made  available  by  an  objection 
raised  for  the  first  time  after 
judgment,  in  an  action  in  equity 
brought  by  a  private  person  to 
compel  the  removal  of  obstruc- 
tions and  for  incidental  damages, 
and  is  not  a  good  ground  for  re- 
versing the  judgment.  Wakeman 
V.  Wilbur.  657 


APPELLATE  DIVISION. 
See  Courts,  2. 

APPOINTMENT    (POWER    OF). 
See  Landlord  and  Tenant,  1. 

ARBITRATION. 

Covenant  to  Submit  Differences.    A 

feneral  covenant  to  submit  any 
ifference  that  may  arise  in  the 
performance  of  a  contract  or  un- 
der an  executory  agreement,  is  a 
nullity.  Sanford  v.  (7.  T,  M.  A. 
AssoctcUum.  f&$ 
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ASSEMBLY  DISTRICTS. 
See  Constitutional  Law,  6. 

ASSESSMENTS. 
See  Tax. 


ASSESSMENT    LIFE    INSUR- 
ANCE. 

See  Inslkance,  4,  5. 


ASSIGNMENTS. 

Claims  against  United  States  —  ZL  S. 
Ber.  Stat.  §  3477.  In  view  of  the 
decisions  of  the  Supreme  Court  of 
the  United  States  on  the  subject, 
the  just  construction  of  the  pro- 
vision of  section  3477  of  the  Re- 
vised Statutes  of  the  United  States, 
which  declares  "absolutely  null 
and  void  "  all  transfers  and  assign- 
ments of  any  claim  against  the 
United  States  made  before  the  al- 
lowance of  the  claim,  is  that  such 
a  transfer  or  assignment  made  in 
the  le^itima4)e  and  usual  course 
of  busmess,  in  good  fnith,  to  se- 
cure an  honest  debt,  while  it  may 
be  disregarded  by  the  government, 
is  good  as  between  the  parties  so 
far  as  to  enable  the  transferee,  af- 
ter the  government  has  paid  over 
the  money  to  the  claimant,  to 
enforce,  as  against  him  or  those 
who  take  with  notice,  the  interest 
or  lien  given  by  the  assignment. 
York  v.  Conde,  486 

S^e  Contract,  9,  10. 


ASSIGNMENT    (FOR    BENEFIT 
OF  CREDITORS). 

1.  Purchase  of  Heal  Estate  from  As- 
signee.  A  geneml  assignee  for  the 
benefit  of  creditors  is  competent 
to  deal  with  the  assets  of  the  es- 
tate, under  an  assignment  fraudu- 
lent and  void  iipon  its  face;  and 
a  transfer  pf  real  estate,  made  by 
him  at  a  public  sale  to  a  pur- 
chaser for  a  valuable  considera- 
tion, will  be  upheld  unless  it  shall 
appear  that  such  purchaser  had 
previous  notice  of  the  fraud  of  the 
assignor.     Wilson  \.  Marion,    589 

92 


2.  Purchaser  for  a  Valuable  Consider- 
ation Without  Notice,  One  who 
purchases  real  estate  from  an  as- 
signee for  the  benefit  of  creditors, 
under  an  assignment  fraudulent 
and  void  upon  its  face,  is  "a  pur- 
chaser for  a  valuable  considera- 
tion '*  within  the  meaning  of  2  Re- 
vised Statutes,  137,  section  5, 
when  it  appears  that  at  the  time 
of  the  purchase  and  of  the  pay- 
ment of  the  purchase  money  by 
him,  he  had  no  actual  knowledge 
of  any  fact  relating  to  any  fraud 
in  the  assignment,  or  of  any  fraud- 
ulent intent  on  the  part  of  the 
assignor;  that  he  did  not  obtain 
actual  knowledge  of  any  such  fact 
or  intent  until  after  he  had  re- 
ceived the  deed  from  the  assignee; 
that  he  paid  a  fair  price  for  the 
property,  and  that  he  had  not 
read  or  examined  the  assignment. 

Id. 

3.  Constructice  Notice.  Nor  does 
the  fact  that  the  purchase  was 
made  at  a  general  assignee's  sale, 
charge  such  purchaser  with  con- 
structive notice  of  the  fraudulent 
intent  of  the  assignor,  within  the 
meaning  of  the  statute  above 
cited.  Id. 

ASYLUM. 

See  Insane. 

ATTACHMENT. 

1.  Priority  of  Lien.  The  lien  of  suc- 
cessive attachments  on  real  prop- 
erty attached  under  process  in  this 
state  takes  effect  in  the  order  in 
which  the  attachments  are  issued 
and  levied,  and  the  priority  of  lien 
is  not  dependent  upon  pnority  in 
date  of  the  judgment  obtained. 
Van  Camp  v.  Seurle.  150 

2.  Setting  aside  Prior  Attachment. 
Mere  irregularities  in  attachment 
proceedings  give  no  standing  to 
subsequent  attaching  creditors  to 
set  aside  a  prior  attachment.  In 
the  absence  of  fraud  or  collusion 
only  defects  which  are  jurisdic- 
tional, and  which  so  affect  the 
proceedings  as  to  make  them  a 
nullity,  are  available  to  a  subse- 
quent lienor  who  seeks  to  set  aside 
a  prior  attachment.  Id. 
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3.  Fbrm  of  Action  —  Sufficiency  of 
Complaint.  The  jurisdiction  to 
grant  an  attachment  does  not  in- 
volve a  preliminary  determination 
by  the  officer,  to  whom  application 
for  the  writ  is  made,  whether  in 
law  the  case  presented  by  the  com- 
plaint will  entitle  the  plaintiff  to 
the  relief  he  asks.  It  is  sufficient 
to  authorize  the  officer  to  grant 
the  writ,  that  it  appears  that  the 
action  is  brought  for  one  of  the 
causes  where  attachment  may 
issue,  and  the  other  facts  are 
shown  which  authorize  the  pro- 
cess to  be  issued.  /(/. 

4.  Bemoval  of  Executor — Action  for 
Trust  Assets — Contersion.  In  an 
action  brought  by  an  attachment- 
judgment  creditor  to  establish  a 
priority  of  lien  on  a  fund  aris- 
ing from  a  sheriff's  sale  of  realty 
under  executions,  two  of  the 
defendant  lienors  contested  the 
validity  of  the  plaintiff's  attach- 
ment, which  had  been  issued  on 
the  commencement  of  an  action, 
in  form  an  action  for  the  conver- 
sion of  personal  property  (Code 
Civ.  Pro.  §  635),  solely  upon  the 
ground  that  the  facts  stated  in  the 
complaint  therein  showed  that  the 
only  cause  of  action  was  one  in 
equity  for  an  accounting,  and 
consequently  that  the  action  was 
not  in  fact  one  in  which  an  attach- 
ment could  issue.  It  appeared 
that  the  action  in  which  such  at- 
tachment was  issued  was  brought 
by  an  administrator  with  the  will 
annexed  against  his  predecessor 
executor,  who  it  was  charged  had 
absconded.  The  complaint  on 
which  (together  with  an  affidavit 
which  asserted  that  the  action  was 
brought  for  a  wrongful  conver- 
sion) the  attachment  was  issued 
stated  that  the  defendant  had  ren- 
dered an  account  as  executor, 
which  had  been  settled  judicially 
and  the  balance  fixed  and  left  in 
his  hands  during  the  life  of  a  bene- 
ficiary of  the  income,  which  had 
ended;  that  he  subsequently  sold 
property  of  the  estate  and  received 
the  proceeds;  that  he  had  been 
cited  to  account  further  and  failed 
to  appear,  and  thereupon  had  been 
removed  from  his  office  as  executor 
and  his  letters  revoked,  and  letters 
of  administration  with  the  will 
annexed  issued  to  the    plaintiff; 


the  complaint  then  charged  con- 
version and  demanded  judgment 
for  a  specified  sum.  It  appeared 
that  the  form  of  the  action  had 
not  been  previously  questioned, 
and  that  the  action  had  proceeded 
to  judgment  in  favor  of  the  plain- 
tiff therein,  which  judgment  re- 
mained in  full  fr)rcc.  Heldy  that 
it  was  not  important  to  determine 
whether,  under  the  special  circum- 
stances, an  action  for  conversion 
would  lie  again.st  the  removed  ex- 
ecutor in.  behalf  of  his  successor 
in  the  administration  ;  that  such 
an  action  was  in  fact  brought; 
that  the  judee  granting  the  at- 
tachment had  jurisdiction,  and 
that  the  attachment  was  not  in- 
valid as  to  tlie  present  contesting 
lienors.  Id. 


.  Execution  Sule  in  Actions  Beffun 
by  Attachniefit  —  WitMnncid  of 
Execution.  The  land,  in  the  fund 
arising  from  which  priority  of  lien 
was  sought  to  be  established  by 
the  present  action,  was  sold  on 
executions  on  judgments  some  of 
which  were  paramount  liens  to 
that  of  the  plaintiff.  The  liens  of 
the  contesting  defendants  were 
based  upon  iudgments  entered 
prior  to  the  plaintiff's  judgment, 
in  actions  in  which  attachments 
had  been  issued  and  levied  subse- 
quent to  the  plaintiff's  attach- 
ment. The  plaintiff  withdrew  his 
execution  from  the  sheriff  on  the 
day  of  and  before  the  sale.  Held, 
that  the  withdrawal  of  the  plain- 
tiff's execution  in  no  way  affected 
the  lien  of  his  attacliment,  and  did 
not  prejudice  the  contesting  de- 
fendants. Id. 


6.  Actual  Fraud.  To  authorize  an 
attachment  under  the  Code  of  Civil 
Procedure  (?$  636,  sub.  2)  there 
must  be  actual  or  intended  fraud. 
Casola  V.  Vasquez.  258 

7.  Intent  to  Defratid.  The  payment 
of  an  honest  debt,  by  a  limited 
]>artnership,   while    insolvent,  in 

I  violation  of  the  statute  of  another 
I  state  under  which  it  was  organ - 
i  ized,  making  such  a  transfer  void 
I  as  to  creditors,  does  not  show  that 
the  debtor  has  **  assigned,  dis- 
I     posed  of,  or  secreted  his  property  " 
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with  intent  to  defraud  his  credit- 1 
ors,  and  an  attachment  based  upon  | 
such  transfer  should  be  vacated. 

Id,  I 

8.  Service  of  Summons.  The  service  , 
of  the  summons  in  the  action,  re-  ! 
quired  by  section  688  of  the  Code 
of  Civil  Procedure  to  be  made 
personally,  or  begun  by  publica- 
tion, upon  a  defendant  against 
whose  property  a  warrant  of  at- 
tachment is  granted,  within  thirty 
days  after  the  granting  thereof,  in 
order  to  sustain  the  attachment, 
must  be  such  a  regular  and  formal 
service  as  would  sustain  the  entry 
of  a  judgment  on  default.  Kielet/ 
V.  G.  a  a  M.  Go.  620 


ATTORNEY  AND  CLIENT. 

Attorneys  Ghargesfor Services — Gom- 
puUory  lieference —  Long  Account. 
In  an  action  to  recover  for  services 
alleged  to  have  been  rendered  by 
plaintiff  as  an  attorney,  the  com- 

Slaint  alleged  an  indebtedness  for 
rawing,  copying  and  engrossing 
various  instruments,  examining 
accounts  of  certain  executors  and 
attending  the  accounting  of  the 
executors  before  the  surrogate,  and 
in  counseling  and  advising  the  de- 
fendant concerning  her  rights, 
duties  and  obligations  ns  an  execu- 
trix, and  for  divers  journeys  and 
other  attendance  in  and  about  the 
business  of  defendant  at  her  re- 
quest, and  for  money  paid,  laid  out 
and  expended  by  plamtiff  in  and 
about  defendant's  business.  At- 
tached to  the  complaint  and  made 
a  part  thereof,  was  a  bill  contain- 
ing about  150  items.  The  answer 
denied  the  allegations  of  the  com- 
plaint; and  upon  motion  of  plain- 
tiff an  order  of  reference  was 
granted.  Held,  error;  that  the  bill 
of  items  showed  that  plaintiff's 
,  services  were  confined  mainly  to 
looking  after  the  interests  of  de- 
fendant as  an  executrix  of  a  single 
estate  and  one  or  two  personal 
matters,. and  related  substantially 
to  one  transaction,  and  was  not  a 
long  account  within  the  meaning 
of  section  1013,  Code  of  Civil  Pro- 
cedure. Feetery.  Arkerdmrgh.   237 

See  Libel,  5. 


BANKING. 

1.  Savings  Bank  —  Depimt  in  Trust 
for  Another.  An  irrevocable  trust 
in  favor  of  another  than  the  de- 
positor is  Hot  estabhshed  where 
the  facts  disclosed  are  to  the  effect 
that  a  depositor  opened  an  ac- 
count in  a  savings  bank  in  his 
own  name ;  that  he  thereafter 
changed  it  to  his  own  name  in 
trust  for  his  brother;  that  the 
brother  subsequently  died,  and 
three  days  thereafter  the  depositor 
changed  the  account  back  to  his 
own  name;  that  the  depositor  at 
all  times  retained  possession  of 
the  bank  books  until  delivered  up 
to  the  bank;  that  the  brother  was 
not  informed  of  the  account,  and 
the  depositor  is  alive,  denying  the 
trust  and  claiming  never  to  uavo 
intended  to  give  the  money  repre- 
sented by  the  account  to  his 
brother  nor  to  have  ever  intended 
it  for  his  benefit,  al thought'  the 
depositor  does  not  disclose  his 
reasons  for  opening  the  account  in 
trust  for  his  brother.  Gunning- 
ham  V.  Daceiiport.  43 

2.  Application  of  Ghecks  Deposited 
by  Guetomer —  Gonterted  Securities. 
When  a  bank  in  good  faith,  in  the 
ordinary  course  of  business  and 
without  notice,  receives  from  a 
customer  checks  of  third  parties, 
obtained  from  them  by  his  unlaw- 
ful pledge  of  securities  as  col- 
lateral to  loans  made  by  them, 
which  checks,  under  a  continuing 
express  agreement  with  the  cus- 
tomer to  that  effect,  are  applied 
in  payment  of  an  existing  indebt- 
edness against  him  in  favor  of  the 
bank,  the  bank  is  not  liable  to  re- 
fund the  amount  to  tbe  owner  of 
the  securities  so  pledged,  even 
though  it  is  sufticiently  identified 
as  the-proceeds  of  said  securities, 
and  the  customer  at  the  time  of 
depositing  the  checks  did  not 
specially  direct  their  application 
upon  his  liability  to  the  bank, 
and  at  the  time  ot  its  application 
the  bank  had  knowledge  that  he 
had  made  a  general  assignment 
for  the  benefit  of  creditora.  Hatch 
V.  Fourth  Nat.  Bulk,  184 

3.  Gonverted  Securities — Identifica- 
tion. When,  however,  converted 
securities  or  their  avails  can  be 
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traced  into  an  account  or  property 
owned  by  the  wrongdoe**,  the 
owner  may  follow  them  and  re- 
cover  the  same  or  their    value. 

Id, 

BENFICIARY. 

See  Will,  2,  3. 


BENEFITS. 

See  Damagep,  5,  6. 
Tax,  6-8. 


BILLS,  NOTES  AND  CHECKS. 

A)(Hes»)mnt  Life  Insurance  Company 
—  Promissm^  Notes  —  Conversion 
of  Funds  by  Offlcer.  On  the  trial 
of  an  action  for  embezzlement  and 
conversion,  brought  by  the  re- 
ceiver of  an  insolvent  assessment 
life  insurance  company  against  its 
late  president,  the  evidence  was  to 
the  effect  that  the  defendant,  be- 
fore he  became  president  and  in 
order  to  gain  control  of  the  com 
pany,  obtained  from  his  prede- 
cessor in  office,  who  testified  that 
the  defendant  paid  therefor  more 
than  their  face  value  and  interest, 
certain  notes  which  had  been  exe- 
cuted by  the  company  to  some  of 
its  directors  to  raise  money  for  an 
vltra  vires  and  illegal  scheme  for 
the  transfer  of  membership  of  an- 
other company;  that  these  notes 
were  on  their  face  not  negotiable 
paper,  and  were  payable  out  of  a 
fund  to  be  derived  from  the  pro- 
posed transfer  of  membership, 
which  transfer  never  took  phicc; 
and  that  the  defendant  took  the 
notes  with  full  knowledge  of  all 
the  circumstances  surrounding 
their  issue.  The  evidence  further 
showed  that,  shortly  before  the 
company  went  out  or  business  and 
when  it  was  insolvent,  the  defend- 
ant, by  means  of  a  check  made  by 
his  direction  and  signed  by  him 
as  president,  obtained  all  of  the 
company's  funds  on  deposit  in  a 
certain  bank,  which  amounted  to 
less  than  the  face  value  of  the 
notes;  and  that  soon  after  the 
<;heck  was  made  out  and  while  it 
was  still  in  the  defendant's  pos- 
session, the  directors  of  the  com- 
pany passed  a  resolution  which 
purported  to  authorize  its  officers 


to  draw  from  the  reserve  fund  to 
pay  said  notes.  Held,  that  the  evi- 
dence showed  that  the  withdrawal 
of  the  company's  funds  by  the 
defendant  was  unauthorized,  and 
justified  the  direction  of  a  verdict 
for  the  plaintiff.   MeOlurey.  Zemf. 

215 

See  Banking,  2. 
Kassa u  Bank  v.  Ca mpbell  (Mem).  «94 


BONDS. 

Application  of  Railroad  Bonds — 
Purchase  with  Notice.  In  a  suit 
in  equity,  brought  by  a  plaintiff 
as  a  holder  of  bond's  of  a  rail- 
road company  secured  by  a  mort- 
gage, on  behalf  of  himself  and 
other  bondholders,  on  the  refusal 
of  the  trustee  to  sue,  to  obtain  re- 
dress for  a  breach  of  an  alleged 
covenant  in  the  mortgage  to  de- 
vote the  bonds  or  their  proceeds 
to  the  improvement  of  the  mort- 
gaged property  and  to  enhance 
the  security  of  the  mortgage  lien, 
it  appeared  that  the  plaintiff  pur- 
chased his  bonds  in  the  open  mar- 
ket, after  full  inquirj',  with  knowl- 
edge of  the  situation  and  how  the 
bonds  or  their  proceeds  had  been 
used,  and  that  he  did  not  act 
upon  the  faith  of  any  statement 
in  the  mortgage,  but  upon  his 
own  judgment.  Held,  upon  the 
ground  of  the  plaintiff's  relation 
to  the  litigation,  that  the  action 
could  not  be  mainbuned;  but  with- 
out expression  of  opinion  upon 
the  question  whether,  in  the  ab- 
sence of  notice  to  the  plaintiff  of 
the  facts  when  he  purchased  the 
bonds,  the  action  could  or  could 
not  be  maintained.  But  heid  also 
that  subsequent  holders  of  bonds 
in  good  faith  and  without  notice 
are  not  precluded  from  relief,  on 
the  ground  that  the  first  takers  of 
the  bonds  from  the  railroad  com- 
pany took  with  notice  of  the  actual 
transaction.    Belden  v.  Burke.  543 

See  Pledge,  1,  4. 


BOUNDARIES. 

See  Constitutional  Law,  6. 
Deeds,  1. 
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BREACH  OF  DUTY. 
See  Master  and  Bkryant,  8. 


BUFFALO  (CITY  OF). 

1.  Local  AMseuments.  The  provision 
of  section  145  of  the  charter  of  the 
city  of  Buffalo  (Chap.  105,  Laws 
of  1891)  which  declares  that  the 
board  of  assessors  shall  assess  the 
amount  ordered  to  be  assessed  for 
local  improvements  upon  the  pjar- 
cels  of  land  benefited  by  the  im- 

Srovement,  in  proportion  to  such 
eneflt,  has  the  effect  of  making 
the  board  of  assessors  the  proper 
body  to  fix  the  district  of  assess 
ment  for  local  improvements. 
People  ex  rel,  v.   dtp  of  Buffalo. 

675 

2.  Correetion  of  Assessment.  When, 
on  a  proceeding  by  certiorari, 
under  section  101  of  the  charter  of 
the  city  of  Buffalo,  to  review  an 
assessment  for  a  local  improve- 
ment, it  appears  that  through  in- 
advertence or  an  error  of  judg- 
ment on  the  part  of  the  assessors 
property  of  the  relator  not  bene- 
fited by  the  proposed  improve- 
ment, and,  therefore,  not  assess- 
able, had  been  included  in  the 
assessment  with  benefited  prop- 
erty belonging  to  him  which  was 
properly  assessable,  and  no  illegal- 
ity is  found  going  to  the  jurisdic- 
tion of  the  assessors  to  assess  the 
benefited  property,  such  inclusion 
is  to  be  deemed  a  defect  which 
will  warrant  the  court  in  sending 
the  assessment  roll  back  to  the 
common  council  "to  amend  or 
correct  it  according  to  law,"  as 
provided  by  subdivision  5  of  said 
section,  instead  of  ordering  it  to 
be  canceled  as  illegal.  Id. 


CASES     REVERSED.     DISTIN- 
GUISHED, ETC. 

See  Table  at  front  of  this  volume, 
pages  xxi,  xxii. 


CASUALTY  INSURANCE. 
See  Insurance,  3. 


CAUSE  OF  ACTION. 

1.  Libel— Right  of  Eectmry,  The- 
publication  of  a  litel  is  a  wrong 
lul  act,  presumably  injurious  to- 
those  persons  to  whom  it  relates, 
and  in  the  absence  of  legal  excuse 
gives  a  right  of  recovery  irre- 
spective 01  the  intent  of  the  de- 
fendant who  published  it,  and  this, 
although  he  had  reason  to  believe 
the  statement  to  be  true,  and  was. 
actuated  by  an  honest  or  even 
commendable  motive  in  making 
the  publication.    Holmes  v.  Jones. 

59 

2.  Action  for  Deceit  —  Actual  Fraud. 
Nothing  less  than  proof  of  actual, 
intentional  fraud,  as  distinguished 
from  a  mere  breach  of  duty  or  the 
omission  to  use  due  care,  m  addi- 
tion to  proof  of  damage,  will  sus- 
tain an  action  for  decdt.  Kountze 
V.  Kennedy,  124 

8.  Actionf or  Deceit  —  Misrepresenta- 
tion. The  misrepresentation  upon 
which  an  action  for  deceit  is  bued 
must  be  shown  not  only  to  have 
been  false  and  material,  but  it 
must  also  be  shown  that  the  de- 
fendant when  he  made  it  knew 
that  it  was  false,  or  not  knowing 
whether  it  was  true  or  false  and 
not  caring  what  the  fact  might  be, 
made  it  recklessly,  paying  no 
heed  to  the  injury  which  might 
ensue.  Id. 

4.  Stockholder's  Action  for  an  Ac* 
counting.  Where  a  corporation  is 
exclusively  under  the  control  of 
the  trustees  and  ofllcers,  whose 
acts  and  management  are  ques- 
tioned, equity  permits  a  stock- 
holder to  bring  an  action  for  an 
accounting  in  his  own  name.  Sage 
v.  Culver.  241 

5.  Application  of  Railroad  Bonds  — 
Purchase  with  Notice.  In  a  suit  in 
equity,  brought  bv  a  plaintiff  as  a 
holder  of  bonds  or  a  railroad  com- 
pany secured  by  a  mortgage,  on 
behalf  of  himself  and  other  bond- 
holders, on  the  refusal  of  the 
trustee  to  sue,  to  obtain  redress 
for  a  breach  of  an  alleged  cove- 
nant in  the  mortgage  to  devote 
the  bonds  or  their  proceeds  to  the 
improvement  of    the  mortgaged 
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property  and  to  enhance  the 
security  of  the  mortgage  lien,  it 
appeared  that  the  plaintiff  pur- 
chased his  bonds  in  the  open 
market,  after  full  inquiry,  with 
knowledge  of  the  situation  and 
how  the  bonds  or  their  proceeds 
had  been  used,  and  that  he  did  not 
act  upon  the  faith  of  any  state- 
ment in  the  mortgage,  but  upon 
his  own  judgment.  Held,  upon 
the  ground  of  the  plaintiff's  rela- 
tion to  the  litigation,  that  the 
action  could  not  be  maintained; 
but  without  expression  of  opinion 
upon  the  question  whether,  in  the 
absence  of  notice  to  the  plaintiff 
of  the  facts  when  he  purchased 
the  bonds,  the  action  could  or 
could  not  be  maintained.  But 
?ield  also,  that  subsequent  holders 
of  bonds  in  good  faith  and  with- 
out notice  are  not  precluded  from 
relief,  on  the  ground  that  the  first 
takers  of  the  bonds  from  the  rail- 
road company  took  with  notice  of 
the  actual  transaction.  Bdden  v. 
Burke,  642 

6.  Trade  Mark — Imitation  of  Wrap- 
per. An  action  cannot  be  main- 
tained to  restrain,  as  an  infringe- 
ment of  a  trade  mark,  the  use  by 
another  of  wrappers  or  forms  of 
packages  similar  to  those  used  by 
the  plaintiff,  where  it  appears  that 
the  brands,  marks  and  names  dis- 
played upon  each  are  amply  suffi- 
cient to  distinguish  them  in  the 
feneral  market  and  that  nothing 
as  been  imitated  which  could 
legally  be  appropriated  as  a  trade 
mark.    Broton  v.  Dosc/ier.        647 

See  Attachment,  3,  4. 
Deeds,  2-6. 
Nuisance,  3-5. 
Sales,  1. 


CERTIORARI. 

Award  of  eommissioners.  A  writ  of 
certiorari  to  review  an  award  of 
commissioners  for  damages  for 
change  of  trade  of  streets  in  the 
twenty-third  and  twenty-fourth 
wards  of  the  city  of  New  York, 
under  chapter  587,  Laws  of  1898, 
as  amended  by  chapter  567,  Laws 
of  1894,  properly  issues  under 
section  2120,  subdivision  2,  of  the 


Code  of  Civil  Procedure.    In  n 
Fitch.  834 

See  Tax,  1. 


CHANCERY  (COURT  OF). 
See  Landlord  and  Tenant,  1. 

CHARITIES. 

Will  —  ChaHtabU  Trmt  —  Failure 
to  Designate  Beneficiary.  The  will 
of  a  testatrix,  who  died  in  1882. 
gave,  bequeathed  and  devised 
unto  one  D.  W.  P.  a  portion  of 
her  estate,  accompanied  with  the 
following  words  :  ''This  gift  and 
devise  is  made  upon  the  trust  and 
confidence  reposed  in  the  said  D. 
W.  P.,  that  he  will  dispose  of 
the  said  property  among  the 
charitable  and  benevolent  institu- 
tions or  corporations  in  the  city  of 
Rochester  as  he  shall  choose,  and 
such  sums  and  proportions  as  he 
shall  deem  proper."  Held  —  con- 
sidering the  provisions  of  the 
will  under  the  law  as  it  existed 
at  the  death  of  the  testatrix  and, 
consequently,  not  affected  by 
chapter  701  of  Laws  of  1893,  and 
assuming  that  the  testatrix  under- 
took to  create  a  trust,  and  that 
*' benevolent''  as  here  used  was 
intended  to  mean  ** charitable" 
—  that  the  trust  attempted  to  be 
created  was  unenforceable,  for 
the  reason  of  a  failure  to  desig- 
nate a  beneficiary,  or  to  designate 
or  describe  a  class  or  kind  of 
beneficiary  to  whom  distribution 
was  practicable,  or  that  could 
with  reasonable  certainty  be 
identified  and  ascertained.  P^- 
jAe  V.  Poteers.  104 

CHECKS. 
See  Banking,  2. 


CLAIMS      (AGAINST    UNITED 
STATES). 

See  Assignments. 


CLERKS  (OF  COUNTIES). 
)Sfe«  County,  11. 


CLOUD  ON  TITLE. 
See  Equity,  9. 

CODE  OF  CIVIL  PROCEDURE. 

§       8. 


(Criminal  contempt.) 
See  Pe4)fle  ex  rel.  v. 
Court  of  Sessions,        290 

§  11.  (Mandate  of  commit- 
ment.) See  People  ex 
rel.  V.  Court  of  Ses- 
sions. 290 

g  232.  (Designation  of  terms 
of  courts.)  See  Peo- 
ple V.  Shea.  78 

§  234.  (Extraordinary  terms 
of  courts.)  See  Peo- 
ple V.  Sliea.  78 

§  382,  s}ib.  5.  (Limitation  of 
actions  for  fraud.) 
See  Higgins  v. 
Cfouse.  411 

§    635.    (Attachment.)  See   Van 

Camp  V.  Searle.  150 

§  636,  Hub.  2.  (Attachment.) 
See  Casola  v.  Vas- 
quez.  258 

§  638.  (Attachment.)  Se^  Kie- 
ley  V.  r.  C  C.  Mfg. 
Co.  620 

§  1013.  (Reference;  long  ac- 
count.) Se^  Feeter 
V.  Arkenlmrgh.  237 

§  1251.  (Lien  of  judgment.) 
See  F.  11,  Nat.  Bank 
V.  Bussing.  665 

§  1338.  (Reversal ;  law  and 
fact,)  See  Riendeaa 
V.  BuUock.  269 

§  1502.  (Ejectment  ;  parties.) 
See  Hennessey  v. 
Paulsen.  255 

§2120,     Hub.     2.      (Certiorari.) 

See  In  re  Fitch.  334 

§  2468.  (Receiver  in  supple- 
mentary proeewl- 
ings.)  See  F.  IL 
liat.  Bank  v.  Buss- 
ing, 665 


CODE  OF  CRIMINAL  PROCED- 
URE. 

§  271.  (Indictment ;  names  of 
witnesses.)  See  Peo- 
ple V.  Shea.  80 

§  528.  (Capital  cases ;  review 
on  merits.)  See  Peo- 
ple V.  Shea,  80 
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COLLATERAL  PROCEEDING. 

^^MORTOAOE,  2. 

COLLATERAL  SECURITY. 
See  Contract,  9-11. 


Nassau  Bank  v.   Campbell  (Mem.). 

694 

COMMISSIONERS. 

(In  condemnation  proceedings.^    See 
Railboads,  5. 

(To  award  damages  for  change  of 
grade  of  streets.)  See  New  York 
City,  8. 


COMMISSIONER  OF    HIGH- 
WAYS. 

See  Officers,  7. 

COMMITMENT  (MANDATE  OF). 
See  Contempt. 

COMPENSATION. 
See  Ralroads,  16. 

COMPLAINT. 
See  Pleadings,  1-3. 


CONDEMNATION  PROCEED- 
INGS. 

See  Eminent  Domain,  1. 


CONSTITUTION  OF  STATE  OF 
NEW  YORK. 

Art.  1,  §  18.   (Damages  for 

death.) 
Seelsolav,  Weber.  329 
Art.  2,  §  8.    (Residence  of 

voter.) 
See  In  re  Gareey,  117 
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Art.  8,  §  5.    (Division  of 

cpuntles  into  assembly  dis- 
tricts.) 

See  People  &c  reL  v.  Bd.  Supra. 
W.  Co,  1 

Art.  8,  §  16.    (Title  of  local 

bill.) 

See  People  ex  rel.  v.  Mtch  355 

Art.  3,  §  18.     (Local  bill 

chanffing  county  seat.) 

See  Wuliama  v.  Boynton,  426 

Art.  3,  §  18.  (Street  rail- 
road ;  appointment  of  com- 
missioners.) 

See  In  re  Rapid  Transit  B.  R. 
Chmrs.  260 

Art.   6.   §  2.      (Appellate 

division  of  Supreme  Court.) 

See  In  re  Rapid  Transit  R,  R. 
Oomrs,  260 

Art.  15,  §  1.  (Date  of  Con- 
stitution taking  effect.) 

See  In  re  Rapid  Transit  R.  R. 
Ckmrs.  260 


CONSTITUTIONAL  LAW. 

1.  OonsiittUiandlity  of  Act  Annexing 
Part  of  Westchester  County  to  New 
York  County  —  Division  of  County , 
Chapter  984  of  the  Laws  of  1895. 
which  provides  for  the  annexation 
of  a  part  of  Westchester  county  to 
the  city  and  county  of  New  York, 
by  setting  off  from  the  county  of 
Westchester  the  territory  de- 
scribed therein,  with  its  inhabit- 
ants and  estates,  and  declaring  it 
annexed  to  and  merged  in  the  city 
and  county  of  New  York,  is  not 
rendered  unconstitutional  by 
reason  of  the  provisions  of  the 
New  York  Constitution  of  1894, 
conferring  upon  the  legislature 
power  to  alter  senate  districts 
after  a  decennial  enumeration,  and 
providing  that  "no  county  shall 
be  divid^  in  the  formation  of  a 
senate  district  except  to  make  two 
or  more  senate  districts  wholly  in 
one  county,"  and  that  the  assem- 
bly distncts  to  be  apportioned 
under  the  Constitution  shall  re- 
main unaltered  until  another 
enumeration  shall  be  made,  but 
that  nothing  in  that  section  should 
prevent  the  division,  at  any  time, 
of  counties  and  towns,  by  the 
legislature,  and  the  provisions  con- 
tinuing the  judicial  districts  until 
after  an  enumeration  —  notwith- 
standing the  facts  that  the  city 


and  county  of  New  York  consti- 
tuted the  first  Judicial  district  and 
the  county  of  Westchester  waa  in 
the  second  judicial  district,  and 
that  the  county  of  Westchester 
was  declared  by  the  Constitution 
to  constitute  a  senate  district  (the 
twenty -second).  People  ex  rel.  v. 
Bd.  Suprs,  W.  Co.  1 

2.  Erection  of  Counties.  The  power 
of  the  legislature  to  erect  new 
counties,  although  not  conferred 
by  any  express  grant,  is  embraced 
in  the  general  ^rant  of  legislative 
power  and  is  implied  in  the  pro- 
hibition in  section  5,  article  3,  of 
the  Constitution,  relating  to  mem- 
bers of  assembly,  that  "no  new 
county  shall  be  hereafter  erected, 
unless  its  population  shall  entitle 
it  to  a  member.*'  Id. 

8.  When  a  Statute  Can'  be  Declared 
Unconstitutional.  A  statute  can 
be  declared  unconstitutional  only 
when  it  can  be  shown  beyond 
reasonable  doubt  that  it  conflicts 
with  the  fundamental  law,  and 
until  every  reasonable  mode  of 
reconciliation  of  the  statute  with 
the  Constitution  has  been  resorted 
to,  and  reconciliation  has  been 
found  impossible,  the  statute  will 
be  upheld.  Id. 

4.  Division  of  Counties.  The  inser- 
tion in  the  Constitution,  as  an 
addition  to  the  section  relating  to 
assembly  districts,  of  the  clause: 
"Nothing  in  this  section  shall  pre- 
vent division  at  any  time  of  coun- 
ties and  towns,  and  the  erection  of 
new  towns  and  counties  by  the 
legislature,"  indicates  an  intention 
to  leave  the  legislature  free  ta 
exercise  the  power  to  change  the 
boundaries  of  counties  and  towns, 
and  to  erect  new  towns  at  any 
time  in  its  discretion.  Id. 

5.  Senate  District — C hange  of  Bound- 
aries. Under  the  Constitution 
of  1894,  chapter  984  of  Laws  of 
1895,  as  an  act  of  annexation,  was 
within  the  constitutional  power 
of  the  legislature,  although  it 
changed,  as  to  the  twenty-second 
senate  district,  the  county  bound- 
aries of  the  district,  but  such  effect 
should  be  given  to  the  act  as  will 
least  disturb  the  general  plan  that 
senate  districts  i£all  be  bounded 
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by  county  lines,  and  this  will 
be  accomplished  by  regarding  the 
annexed  territory  as  still  a  part  of 
that  district  for  the  election  of  a 
senator.  Id. 

6.  GonHruetion  of  Chapter  934,  Laics 
of  1896  —  Assembly  Distncts.  A 
construction  of  the  act  of  annexa- 
tion which  affirms  its  validity  as 
such,  but  leaves  the  annexed  ter- 
ritory part  of  the  twenty -second 
senate  district  and  of  the  second 
judicial  district  and  department, 
and  within  the  jurisdiction  of  the 
board  of  supervisors  of  Westches- 
ter county  for  the  purpose  of 
forming  assembly  districts,  most 
nearly  harmonizes  the  provisions 
of  the  Constitution  relating  to 
senate,  judicial  and  assembly  dis- 
tricts and  the  power  possessed  by 
the  legislature  to  divide  counties 
and  towns.  Id. 

7.  Municipal  Rights.  The  Annexa- 
tion Act  provided  that  the  portion 
of  Westchester  county  annexed 
thereby  should  thereafter  consti- 
tute a  part  of  the  city  and  county 
of  New  York  "in  every  respect 
and  to  the  same  extent"  as  if  it 
had  originally  been  included 
therein.  Held,  that  the  words 
quoted,  read  in  connection  with 
the  context,  were  satisfied  by  con- 
struing them  as  referring  to  munic- 
ipal burdens  and  municipal  rights 
in  which  the  annexed  territory  and 
its  inhabitants  were  to  share.     Id. 

8.  Elections.  Held,  also,  that  the 
voters  in  the  annexed  territory 
will  be  entitled  to  vote  for  sena- 
tor, member  of  assembly  and  jus- 
tices of  the  Supreme  Court,  the 
same  as  though  the  Annexation 
Act  had  not  been  passed,  and  that 
elections  in  the  annexed  territory 
will  of  necessity  be  conducted 
under  the  control  of  the  election 
officers  of  the  city  and  county  of 
New  Yofk,  and  the  returns  will 
be  made  to  the  proper  authorities 
of  Westchester  county.  Id. 

9.  Elections  —  Residence  of  Voter — 
Seminary  Students.  Under  the 
provision  of  the  Constitution  of 
the  state  of  New  York  (Art.  2, 
§  8),  to  the  effect  that  for  the  pur- 
pose of  voting  a  residence  cannot 
be  gained  or  lost  by  reason  of 
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presence  or  absence  while  a  stu- 
dent of  any  seminary  of  learning, 
it  is  essential,  to  entitle  a  student 
whose  legal  residence  has  been 
previously  elsewhere,  to  vote  in 
the  election  district  in  which  the 
seminar^'  is  situated,  that  the  in- 
tent to  change  his  legal  residence 
be  manifested  by  acts  which  are 
independent  of  his  presence  as  a 
student  in  the  new  locality.  In 
re  Qartey.  117 

10.  Thedogical  St  udents  —  Residence. 
The  rule  requiring  proof  of  change 
of  legal  residence  by  acts  inde- 
pendent of  tbe  presence  of  the 
student  in  the  seminary,  held,  to 
be  controlling  in  the  determina- 
tion of  the  nght  to  registration, 
in  the  election  district  in  which 
the  seminary  is  situated,  of  cer- 
tain students  of  the  General  Theo- 
logical Seminary  of  the  Episcopal 
Church,  in  New  York  city,  liv- 
ing in  one  of  the  seminary  build- 
ings. Id. 

11.  Constitutionality  of  Statute.  The 
constitutionality  of  an  act  of  the 
legislature  should  not  be  passed 
upon  by  the  courts  until  a  case 
arises  in  which  a  decision  of  such 
a  question  is  unavoidable  for  the 
determination  of  the  case  itself. 
Demarest  v.  Mayor,  etc.  203 

12.  New  York  City  —  Aldermen  — 
Election  under  Act  of  1871  —  Con- 
stitutionality of  Act  of  1878.  In 
such  action  the  plaintiff  and  his 
assignors,  who  claimed  to  have 
been  elected  aldermen  pursuant  to 
chapter  137,  Laws  of  1870,  as 
amended  by  chapter  574,  Laws 
of  1871,  urged  that  section  4  of 
chapter  335,  Laws  of  1878,  under 
which  other  persons  were  elected, 
acted  and  were  paid  salaries,  and 
which  act  repealed  the  acts  of  1870 
and  1871,  was  unconstitutional  in 
that  it  provided  for  a  system  of 
minority  representation  by  re 
straining  the  right  of  a  voter  to 
vote  for  all  the  aldermen  to  be 
elected;  that  consequently  no  legal 
office  of  alderman  was  created 
thereby,  and  there  could  be  no  in- 
cumbency under  that  act.  Held, 
that,  as  the  elective  office  of  alder- 
man already  existed,  and  was  not 
created  by  the  act  of  1873,  the  fact 
that  such  office  was  actually  as- 
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sumed  by  persons  other  than  the 
plaintiff  and  his  assignors  ren- 
dered such  incumbents  d^  facto 
officers,  even  though  the  provisions 
of  law  regulating  their  compen- 
sation and  mode  of  election  might 
have  been  unconstitutional.        Id. 

13.  Street  Railrotids  —  Apj^ication 
for  Commimoners  —  Jurisdiction 
of  Gefieral  Term  —  Gormtitution  of 
1894.  The  provision  of  section  18 
of  article  8  of  the  State  Constitu- 
tion of  1894,  that  when  the  con- 
sent of  property  owners  to  the 
construction  of  a  street  railroad 
cannot  l>e  obtained,  "the  Appel- 
late Division  of  the  Supreme 
Court  *  *  *  may,  upon  ap- 
plication, appoint  three  commis- 
sioners," was  not  intended  to  take 
effect  on  January  1,  1895  (Art.  15, 
i^  1),  but  is  intended  to  take  effect 
on  January  1,  1896,  when  the  cre- 
ation of  the  Appellate  Division 
goes  into  effect  (Art.  6,  §  2),  and 
until  the  latter  date  the  General 
Terms  of  the  Supreme  Court  con- 
tinue to  have  the  jurisdiction 
heretofore  possessed  by  them  to 
entertain  such  applications.  In  re 
Rcipid  TranHt  M.  R.  Comrs.      260 

14.  Constitution  //  1894  —  Damages 
for  Death.  The  provision  of  the 
'Constitution  of  1894  (Art.  1,  §  18) 
that  "  the  right  of  action  now  ex- 
isting to  recover  damages  for  in- 
juries resulting  in  death  shall 
never  be  abrogated,  and  the 
amount  recoverable  shall  not  bo 
subject  to  any  statutory  limita- 
tion," does  iiot  operate  retro- 
spectively, and  hence  does  nut 
affect  causes  of  action  which  had 
ac(;rued  before  it  went  into  effect. 
Isola  V.  Weber.  329 

15.  Title  of  Ijoml  Bill.  The  act. 
chapter  537,  I^ws  of  1893,  entitled 
"An  act  providing  for  ascertain- 
ing and  paying  the  amount  of 
damages  to*  lands  and  buildings 
suffered  by  reason  of  changes  of 
grade  of  streets  or  avenues,  made 
pursuant  to  chapter  721  of  the 
Laws  of  1887,  providing  for  the 
depression  of  railroad  tracks  in 
the  23d  and  24th  wards  in  the  city 
of  New  York  or  otherwise  "  is  not 
in  contravention  of  the  provisions 
of  article  3,  section  16.  of  the  Con- 
stitution in  force  at  its  passage, 


that  no  local  bill  "shall  embrace 
more  than  one  subject,  and  that 
shall  be  expressed  in  the  title." 
FeojAe  ex  rel.  v.  Fitch.  355 

16.  Changing  County  Seat  —  Local 
Bill.  A  special  act  of  the  legis- 
lature (such  as  chap.  148,  Laws  of 
1893,  relating  to  Essex  county), 
which  undertakes  to  validate  an 
illegal  and  wholly  unauthorized 
resolution  of  a  board  of  supervis- 
ors, lociiting  or  changing  a  county 
seat,  is  a  local  act;  is  an  attempt 
to  do  indirectly  what  cannot, 
within  the  provision  of  the  Con- 
stitution (Art.  3,  §  18),  be  done 
directly  by  the  legislature,  and, 
consequenlly,  is  unconstitutional 
and  void.     Williams  v.  Boynton, 

426 

C:ONSTRUCTION. 

i>ee  Statutes. 
Wiix. 


CONSTRUCTIVE  EVICTION. 
See  Landlord  a^d  Tenant,  3. 

CONSTRUCTIVE  NOTICE. 
See  Vendor  and  Purchaser,  4. 

CONTEMPT. 

Criminal  Contempt  —  Mandate  of 
Commitment,  A  punishment  as 
for  a  criminal  contempt^  imposed 
in  a  proceeding  based  upon  the 
publication  of  newspaper  articles 
concerning  a  judge  and  proceed- 
ings in  his  court,  cannot  be  sus- 
tained when  the  mandate  of  com- 
mitment, i.  e.,  the  final  order 
entered  in  the  proceeding,  fails  to 
state  the  particular  circumstances 
of  the  offense,  as  required  by  the 
statute  (Code  Civ.  Pro.  §  11),  so 
as  to  show  whether  or  not  the  ad- 
judication rested  upon  the  only 
ground  on  which  a  criminal  con- 
tempt can  be  based  upon  a  publi- 
cation, namely,  the  publication  of 
a  false  or  grossly  inaccurate  report 
of  the  proceedmgs  of  the  court. 
(Code  V\y.  Pro.  §  8)  People  ex. 
rel.  V.  Court  of  Semons.,  290 
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CONTRACT. 

1.  Written  Contract  —  Oral  Ed- 
denee.  Oral  evidence  is  not  ad- 
missible to  explain  or  limit  the 
meaning  of  the  word  "incompati- 
bility," when  stated  among  the  | 
grounds  for  discharge  provided 
in  a  written  contract  of  employ- 
ment.    Gray  v.  Shepard.  177 

2.  Action  for  Price  of  Bonds  —  Bonds 
Pledged  by  Vendor  —  Motion  for  a 
Verdict.  In  an  action  brought 
by  the  vendor,  upon  a  partly -exe- 
cuted contract  for  the  transfer  of 
stocks  and  bonds,  to  recover  the 
unpaid  balance  of  the  stipulated 
price,  a  motion  by  the  defendant 
to  direct  a  verdict  upon  the 
grounds  that  there  had  been  no 
delivery  or  tender  and  no  sufficient 
evidence  of  a  waiver  ot  a  tender 
of  the  balance  of  the  bonds,  called 
for  from  the  plaintiff  by  the  con 
tract,  but  that  on  the  contmry  the 
•evidence  showed  that  the  bonds 
were  pledged  with  a  third  party 
to  secure  liabilities  of  the  plaintiff, 
does  not  amount  to  a  motion  to 
direct  a  verdict  on  the  ground  that 
the  plaintiff  was  unable  to  per- 
form by  n  delivery  at  the  time 
when  tender  was  offered  to  be 
made  and  when  the  Siime  was 
made.    Stokes  v.  Mackay.  223 

3.  Bonds  Phdged  by  Vriidor.  In  such 
a  case,  the  fact  that  the  unde- 
livered bonds  were  pledged  to 
secure  liabilities  of  the  vendor- 
plaintiff  is  in  no  wise  inconsistent 
with  his  abilitv  to  redeem,  or  to 
procure  them  for  deliver^';  and  if 
the  vendee-defendant  believes  and 
intends  to  make  the  point  that 
the  plaintiff  was  actually  incap- 
able of  delivering  the  balance  of 
the  bonds  it  should  be  distinctly 
stated.  Id. 

4.  Contrary  of  Sale  —  Delivery.  In 
an  action  brought  by  the  vendor, 
S.,  upon  a  contract  for  the  trans- 
fer of  stocks  and  bonds,  consti- 
tuting certain  telegraph  proper- 
ties, which  couti-act  had  been 
signed  by  one  of  the  vendees,  D., 
as  the  agent  or  intermediary  of 
the  other  vendee,  M.,  it  appeared 
that  S.  had  loaned  certain  of  the 
bonds  to  D.   who    had    pledged 


them  to  a  bank  to  secure  a  loan  to 
himself,  and  that  S.  gave  him  an 
order  on  the  bank  to  deliver  the 
bonds  to  him,  C,  when  his  loan 
was  paid.  Held,  that  this  was  a 
sufficient  and  the  only  possible 
delivery,  and  divested  S.*8  title  to 
the  bonds  in  favor  of  D.  as  M.'s 
agent.  Id. 

o.  Repudiation  —  Tender.  As  to  the 
remainder  of  the  bonds  not  deliv- 
ered by  the  vendor,  S.,  to  the 
vendee,  M..  it  appeared  that  they 
were  under  pledge  to  a  third  party 
to  secure  a  loan  to  8.,  and  that 
M.,  while  retaining  all  that  S.  had 
transferred  under  the  contract,  re- 
pudiated the  contract,  claiming 
that  all  the  property  covered  by 
it  was  his  own,  and  refused  to  pay 
the  balance  of  the  stipulated  con- 
sideration. Held,  that,  under  the 
circumstances,  it  woi)ld  have  been 
an  unnecesstiry  and  meaningless 
ceremony  for  8.  to  go  through  the 
form  of  tendering  the  remaining 
bonds,  and  that,  consequently,  no 
tender  was  called  for.  Id. 

6.  EleHion  of  Remedies  —  Action  for 
Price  — Rights  of  Vendee.  The 
complaint  in  the  action  brought 
by  the  vendor  to  recover  the  bal- 
ance of  the  contract  price  of  the 
bonds,  kept  open  a  tender  of  the 
undelivered  bonds,  and  the  plain- 
tiff recovered  judgment.  Held, 
that  by  his  election  to  sue  upon 
the  contract,  the  plaintiff  had  kept 
alive  all  his  own  obligations  under 
it;  that  no  acts  done  by  him  after 
the  commencement  of  the  action 
couUi  affect  the  cause  of  action; 
that  the  defendant-vendees,  upon 
payment  of  the  judgment,  would 
be  entitled  to  demand  the  bonds 
and  that  a  failure  to  comply  would 
create  a  cause  of  action  m  their 
favor;  that  the  fact  that  some  of 
the  undelivered  bonds  remained 
pledged  to  others  to  secure  liabili- 
ties of  the  plaintiff  proved  nothing 
against  his  right  of  recovery,  but 
if  he  cv^uld  not  redeem  them  he 
could  be  compelled  to  account  for 
the  moneys  received  for  them;  and 
that  if  any  of  the  bonds  had  been 
converted  and  passed  beyond  his 
control,  after  the  commencement 
of  the  action  and  without  fault  on 
his  part,  at  most,  if  at  all  under 
the  circumstances,   he   could  be 
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compelled   to  account    for    their 
actual  value.  Id. 

I 

7.  Contract  far  8ale  and  Delivery  \ 
of  Ice — Wa%vei\  In  an  action  j 
brought  to  recover  damages  for 
the  defendants'  breach  of  a  con-  i 
tract,  in  which  the  plaintiff  agreed  , 
to  sell  and  the  defendants  to  take 
all  the  ice  in  his  storeliouses,  to 
be  there  delivered  on  boats  to  be 
furnished  by  the  defendants  dur- 
ing June,  July  and  August,  at 
pnces  per  ton'  which  increased 
twenty -five  cents  for  each  month 
as  the  season  progressed,  the  evi- 
dence showed  that  the  defendants 
furnished  no  boats  until  late  in 
August,  and,  after  taking  only  a 
portion  of  the  ice  in  the  store- 
houses, refused  to  send  more  boats 
or  take  more  ice;  that  certain  cor- 
respondence then  passed  between 
the  parties,  In  which  the  plaintiff  | 
stated  that  if  the  defendants  would 
take  all  the  ice  by  September  tenth 
he  would  make  it  only  twenty-five 
cents  per  ton  extra,  and,  subse- 
quently, that  to  meet  the  defend- 
ants "  friendly,"  he  w^ould  load  the 
balance  of  the  ice  at  the  August 
price;  which  last  communication 
the  defendants  acknowledged,  but 
stated  to  be  too  late.  The  defend- 
ants claimed  that  the  correspond- 
ence constituted  a  waiver  by  the 
plaintiff  of  the  conditions  of  the 
contract.  Held,  assuming  the  con- 
tract to  be  executory,  but  one  in 
which  time  was  of  the  essence, 
that  the  plaintiff's  offer  to  renew 
the  contract  or  to  continue  the  de- 
livery of  the  ice  after  the  defend- 
ants' default  was  but  an  attempt 
to  adjust  the  matter,  and  was  not 
a  waiver  of  any  of  his  rights  which 
had  then  accrued  under  the  con- 
tract.    Riendeau  v.  Bullock.      ^69 

8.  Demurrage.  By  the  above  con- 
tract, the  plaintiff  agreed  to  load 
all  boats  within  twenty -four  hours 
after  arrival  at  the  storehouses, 
and,  in  case  of  failure,  to  pay  ten 
dollars  per  day  on  each  boat  after 
the  expiration  of  twenty-four 
hours.  Held,  that  a  claim  of  the 
defendants  for  demurrage,  under 
this  provision  of  the  contract,  was 
properly  disallowed,  under  the  cir- 
cumstances of  the  case.  Id. 

9.  Municipal  Contract  —  Provision 
against  Assignments.   A  provision, 


in  a  New  York  city  street-grad* 
ing  contract,  to  the  effect  that  the 
contractor  shall  not  assign  the 
contract,  nor  any  of  the  moneys 
payable  thereunder,  without  the 
consent  of  the  city,  signified  in 
writing  by  the  commissioner  of 
public  works  indorsed  on  the 
agreement,  and  that  in  the  absence 
of  such  consent  no  right  under  the 
contract,  nor  to  any  moneys  to 
grow  due  by  its  terras,  shall  be 
asserted  against  the  city,  is  not 
available  to  a  junior  assignee  of 
moneys  due  and  to  grow  due 
under  the  contract,  to  attack  the 
right  of  priority  of  a  senior  assig- 
nee of  such  moneys,  who  has 
failed  to  procure  the  consent  of 
the  city  to  his  assignment,  when 
the  city  has  paid  into  court  for 
distribution  the  moneys  payable 
under  the  contract,  and  no  claim 
is  made  against  the  city.  So  hddy 
where  no  absolute  assignment  had 
been  made  of  the  contract,  but  all 
the  transfers  made  by  the  con- 
tractor were  of  moneys  due  under 
the  contract  as  collateral  to  secure 
the  payment  of  a  debt.  Fortun€Uo 
V.  Patten.  277 

10.  Assignment  Absolute  in  Fbrtn  — 
Collateral  Security  —  Notice.  When 
an  assignment,  in  form  an  abso- 
lute assignment  of  all  the  contract- 
or's rights  and  interest  under  such 
a  city  contract,  is  in  fact  made  as 
collateral  security  for  a  debt,  the 
assignee,  in  the  distribution  of  the 
fund  payable  under  the  contract 
and  where  no  claim  is  made  against 
the  city,  comes  within  the  rule 
that,  as  between  different  assig- 
nees of  a  chose  in  action  by  ex- 
press agreement  from  the  same 
person,  the  one  prior  in  point  of 
time  will  be  protected,  although 
he  has  given  no  notice  of  such 
assignment  to  either  the  subse- 
quent assignee  or  the  debtor.    Id. 

11.  Waiver.  Rights'  acquired  under 
an  assignment,  as  collateral  secu- 
rity for  a  loan,  of  moneys  due 
under  a  contract,  are  not  waived 
by  taking  a  second  assignment  and 
releasing  a  portion  of  the  moneys 
payable  under  the  contract,  when 
the  second  assignment  is  merely 
by  way  of  additional  collateral  to 
secure  the  payment  of  a  balance 
due  on  the  original  loan  and  the 
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release  refers  only  to  the  second 
assignment.  Id. 

12.  Insurance — Agreement  to  Refer. 
An  agreement,  in  a  certificate  of 
life  insurance  issued  by  an  acci- 
dent association  of  this  state,  that 
the  issues  in  any  action  brought 
against  the  association  under  the 
certificate  should,  on  the  demand 
of  the  association  or  its  attorney, 
"  be  referred  for  trial  to  a  referee 
to  be  appointed  by  the  court," 
held,  to  be  against  public  policy, 
and  so.  not  binding  upon  the 
parties  thereto.  Sanford  v.  Corn. 
Tr.  Jf.  Ace.  Asm,  326 

13.  Covenant  to  Submit  Differences,  A 
general  covenant  to  submit  any 
differences  that  may  arise  in  the 
performance  of  a  contract  or 
under  an  executory  agreement  is 
a  nullity.  Id. 

14.  Agreement  to  Give  a  Lease  — Prin- 
cipal and  Agent.  An  action  cannot 
be  maintained  to  recover  damages 
as  for  a  breach  of  an  agreement 
by  the  defendant  to  give  a  lease  of 
a  building,  when  the  facts  show 
that  the  building  was  not  owned 
by  the  defendant;  that  the  only 
contract  contemplated  between 
the  parties  was  one  between  the 
plaintiff  and  the  owner  of  the 
building;  that  the  attitude  of  the 
defendant  was  that  of  the  owner's 
adviser,  upon  whose  judgment  as 
to  the  terms  of  the  lease  the 
owner  was  expected  to  rely;  and 
that  the  defendant  did  not  bind 
himself  persomilly,  conceding  that 
he  might  have  done  so  although 
known  to  be  the  agent  of  the 
owner  and  acting  in  that  capacity. 
Boer  V.  Bonynge.  393 

1 5.  Waiver  of  I'inie  of  Petform<iiice. 
A  party  to  a  written  contract, 
sealed  or  unsealed,  within  or  out- 
side the  Statute  of  Frauds,  who  is 
entitled  to  demand  the  perform- 
ance by  the  other  party  of  some 
act  within  a  specilied  time,  and 
who  has  consented  orallv  to  the 
postponement  of  the  performance 
to  a  time  subsequent  to  that  fixed 
by  the  contract,  where  the  other 
party  has  acted  upon  such  consent 
and  in  reliance  thereon  has  per- 
mitted the  contract  time  to  pass 
without  performance,  is  estopped 


from  subsequently  recalling  such 
consent,  and  waives  his  nght  to 
treat  the  non-performance  within 
the  original  time  as  a  breach  of 
the  contract.      Thomson  v.  /Wr. 

402 

16.  Complaint  on  Quantum  Meruit 
—  Eecotery  on  Contract.  When  a 
complaint  presents  a  cause  of 
action  upon  a  quantum  meruit,  but 
the  subsequent  pleadings  set  forth 
a  contract,  and  the  facts  appli- 
cable to  either  theory  of  the  case 
are  contained  in  the  pleadings 
when  read  together,  and  the  trial 
proceeds  as  if  the  plaintiff  had 
counted  on  the  contract  and  no 
question  is  raised  by  either  party 
in  regard  to  the  form  of  the  action, 
it  is  too  late,  after  a  recovery  by 
the  plaintiff  upon  the  contract, 
for  the  defendant  to  raise  upon 
appeal  the  point  of  a  variance  be- 
tween the  complaint  and  the  re- 
covery, but  such  point  will  be 
deemed  to  have  been  waived. 
Qillies  V.  Manh.  B.  Impr.  Go.    420 

17.  Certificate  of  Work  Done  —  Kvi- 
dence.  When  a  contract  for  work 
stipulates  that  the  amount  due  the 
contractor  shall  be  evidenced  by  a 
certificate  of  a  civil  engineer, 
such  a  certificiite  is  not  deprived 
of  its  effect  as  evidence  in  an 
action  to  recover  the  amount 
claimed  by  the  contractor,  merely 
by  the  fact  that  it  was  made  after 
the  commencement  of  the  action, 
when  the  contract  does  not  make 
such  a  certificate  an  indispensable 
condition  of  maintaining  any  ac- 
tion. Id, 

CONVERSION. 

1.  Banks  —  Application  of  Checks 
Deposited  by  Customer  —  Converted 
Securities,  When  a  bank  in  good 
faith,  in  the  ordinary  course  of 
business  and  without  notice,  re- 
ceives from  a  customer  checks  of 
third  parties,  obtained  from  them 
by  his  unlawful  pledge  of  securi- 
ties as  collateral  to  loans  made  by 
them,  which  checks,  under  a  con- 
tinuing express  agreement  with  the 
customer  to  that  effect,  are  applied 
in  payment  of  an  existing  indebt- 
edness against  him  in  favor  of  the 
bank,  the  bank  is  not  liable  to  re- 
fund the  amount  to  the  owner  of 
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the  securities  so  pledged,  even 
though  it  is  sufficiently  identified 
as  the  proceeds  of  said  securities, 
and  the  customer  at  the  time  of 
depositing  the  checks  did  not 
specially  direct  their  application 
upon  his  liability  to  the  bank,  and 
at  the  time  of  its  application  the 
bank  had  knowledge  that  he  had 
made  a  general  assignment  for  the 
benefit  of  creditors.  Hatch  v. 
F(}urth  Nat.  Bank.  184 

2.  Converted  Securities — Identifica- 
tion. When,  however,  converted 
securities  or  their  avails  can  be 
traced  into  an  account  or  property 
owned  by  the  wrongdoer,  the 
owner  may  follow  them  and  re- 
cover the  same  or  their  value.    Id. 

3.  Asseitsment  Life  Insurance  Com- 
jHiny  —  Promissory  Notes  —  Con- 
version  of  Funds  by  Officer.  On  the 
trial  of  an  action  for  embezzle- 
ment and  conversion,  brought  by 
the  receiver  of  an  insolvent  assess- 
ment life  insurance  companv 
against  its  late  president,  the  evi- 
dence was  to  the  effect  that  the  de- 
fendant, before  he  became  presi- 
dent and  in  order  to  gain  control 
of  the  company,  obtained  from  his 
predecessor  in  office,  who  testified 
that  the  defendant  paid  therefor 
more  than  their  face  value  and  in- 
terest, certain  notes  which  had 
been  executed  by  the  company  to 
some  of  its  directors  to  r.iisc 
money  for  an  ultra  vires  and  illegal 
scheme  for  the  transfer  of  mem- 
bership of  another  company;  that 
these  notes  were  on  their  face  not 
negotiable  paper,  and  were  pay- 
able out  of  a  fund  to  be  derived 
from  the  proposed  transfer  of 
membership,  wliich  transfer  never 
took  place:  and  that  the  defendant 
took  the  notes  with  full  knowledge 
of  all  the  circumstimces  surround- 
ing their  issue.  Tlie  evidence 
further  showed  that,  shortly  be- 
fore the  company  went  out  of 
business  and  when  it  was  insol- 
vent, the  defendant,  by  means  of 
a  check  made  by  his  direction  and 
signed  by  him  as  president,  ob- 
tained all  of  the  company's  funds 
on  deposit  in  a  certain  bank,  which 
amounted  to  less  than  the  face 
value  of  the  notes;  and  that  soon 
after  the  check  was  made  out  and 
while  it  was  still  in  the  defend- 


ant's possession,  the  directora  of 
the  company  passed  a  resolution 
which  purported  to  authorize  its 
officers  to  draw  from  the  reserve 
fund  to  pay  said  notes.  Held,  that 
the  evidence  showed  that  the  with- 
drawal of  the  company's  funds  bv 
the  defendant  was  unauthorized, 
and  justified  the  direction  of  a  ver- 
dict for  the  plaintiff.  McClure  v. 
Levy.  215 

4.  Reserve  Fund.  It  was  disputed, 
on  the  trial,  whether  the  funds  in 
bank,  which  were  checked  out  by 
the  defendant,  were  reserve  funds 
or  not;  but  it  did  appear  tiiat  a 
portion  of  the  moneys  in  bank 
were  a  part  of  the  reserve  fund. 
Held,  that  the  question  of  the  re- 
serve fund  was  not  necessarily  con- 
trolling; that  while  there  was  an 
unauthorized  interference  with  the 
reserve  fund,  payment  of  the  check 
in  question  out  of  the  general 
funds  of  the  company  was  equally 
unauthorized  under  the  circum- 
stances. Id. 

See  Executors  and  Administba- 

TORS. 


CORPORATIONS. 

1 .  Foreign  Corporation  —  Assessment 
for  Purposes  of  Taxation — r  Certio- 
rari—  Question  of  Fact.  Where 
an  assessment  for  t^ixation  upon 
the  property  of  a  foreign  corpo- 
ration used  in  its  business  in  this 
state  involves  a  question  of  fact 
as  to  what  indebtedness  was  actu- 
ally incurred  in  the  purchase  of 
assets  here,  and  the  evidence  sub- 
mitted to  the  assessors  was  not  so 
clear  and  convincing  as  to  leave 
no  doubt  as  to  the  lact;  and  the 
assessment  itself  depends  upon 
the  different  kinds  of  property 
making  up  the  a.ssets,  and  it  was 
not  made  plain  what  the  true 
value  of  the  assets  was,  and  there 
is  some  evidence  to  support  the 
determination  of  the  assessors  as 
to  the  true  amount  of  the  assess- 
ment, the  Court  of  Appeals  will 
not  review  and  reverse  such  deter- 
mination upon  certiorari.  P^ple 
ex  rel.  v.  Barker.  81 

2.  Foreign  Corporation — Assessment 
for  Purposes  of  laxation — Sums 
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Invested  inBunnesa  in  this  State  — 
Chapter  37,  Laws  of  1855.  When 
a  foreign  corporation  doing  busi- 
ness in  this  state  purchases  prop- 
erty here  for  its  business  and  pays 
cash  for  a  portion  of  it  and  prom- 
ises to  pay  the  balance  at  a  future 
day,  or  pays  no  cash  but  prom- 
ises to  pay  in  the  future,  the 
amount  still  due  ui)on  the  prop- 
erty is  to  be  deducted  from  the 
value  of  the  property,  to  ascer- 
tiun  the  ' '  sums  invested  "  in  this 
state,  in  applying  the  provision  of 
chapter  37,  Liaws  of  1855,  that  all 
non-resident  persons  and  associa- 
tions doing  business  in  the  state  of 
New  York  "shall  be  assessed  and 
taxed  on  all  sums  invested  in  any 
manner  in  said  business  the  same 
as  if  they  were  residents  of  this 
state."  Id. 

3.  Stock  Issued  for  Property  not  a 
Debt.  Stock  issued  by  a  corpora- 
tion in  payment  for  property  is 
not  a  debt  incurred  by  the  corpo- 
ration. Id. 

4.  Purchase  of  Corporate  Stock  — 
Statement  of  Officer  to  Proposed 
Pttrcfiaser —  Omission  of  Liabili- 
ties. In  an  action  for  deceit  in 
inducing  plaintiffs  to  purchase 
stock  and  bonds  of  a  manufactur- 
ing corporation,  which  failed  soon 
after  the  purchase,  it  appeared 
that  the  plaintiffs  made  the  pur- 
chase upon  the  application  of 
the  defendant,  who  was  the  presi- 
dent of  the  company;  that  the 
defendant,  after  the  application 
and  before  the  purchase,  fur- 
nished the  plaintiffs,  at  their  re- 
quest, with  a  written  statement 
which  purported  to  contain  the  i 
entire  assets  and  liabilities  of  the 
company,  but  from  which  there 
was  in  fact  omitted  a  claim 
against  the  company  which  was 
then  in  suit  and  which  resulted 
in  a  judgment  against  the  com- 
pany after  the  purchase.  The 
defendant  claimed  that  this  item 
was  omitted  from  the  statement 
for  the  reason  that  the  company 
was  advised  by  counsel  that  it 
could  not  be  made  liable  for  the 
claim,  and  that  neither  the  com- 
pany nor  its  counsel  regarded  the 
claim  as  a  valid  obligation.  Held, 
that  if  the  non -disclosure  of  the 
claim  was  attributable  to  an  honest 


belief,  upon  reasonable  grounds, 
that  the  claim  was  not  valid  and 
could  not  be  enforced,  the  fraudu- 
lent intent  was  lacking  and  the 
charge  of  deceit  failed.  Kountze 
V.  Kennedy.  124 

5.  Statement  of  Business  —  Personal 
Knowledge  of  Officer.  The  written 
statement  of  assets  and  liabilities 
furnished  to  the  plaintiffs  by 
the  defendant  in  the  above  ac- 
tion, related  to  the  affairs  of 
a  large  corporation,  widely  ex- 
tended and  having  agencies  in  a 
large  numbfer  of  cities  throughout 
the  country.  Held,  that  the  mere 
facts  that  the  defendant  was  presi- 
dent of  the  corporation  and  that 
he  furnished  the  statement  as  a 
statement  of  the  entire  assets  and 
liabilities,  were  not  enough  of 
themselves  to  warrant  the  infer- 
ence that  the  defendant  repre- 
sented that  the  statement  was 
true  of  his  own  knowledge.      Id. 

6.  Accounting  —  Stockholder's  Action. 
Where  a  corporation  is  exclusively 
under  the  control  of  the  trustees 
and  officers,  whose  acts  and  man- 
agement are  questioned,  equity 
permits  a  stockholder  to  bring  an 
action  for  an  accounting  in  his 
own  name.     Sttge  v.  Culver.     241 

7.  Stockh  older' 8  Actio n .  W  hen  it  can 
fairly  be  gathered  from  all  the 
allegations  of  a  complaint  in  such 
an  action  that  the  officers  and  di- 
rectors of  the  corporation  have 
made  use  of  relations  of  trust  and 
confidence  in  order  to  secure  or 
promote  some  selfish  interest, 
enough  is  then  averred  to  set  a 
court  of  equit}'  in  motion,  and  to 
require  an  answer  from  the  de- 
fendants  in  regard  to  the   facts. 

Id. 

8.  Manufactunng  Corporations  — 
Lea^hold.  A  leasehold  of  a 
building  required  by  a  manufac- 
turing corporation  for  a  manufac- 
tory IS  "property"  necessary  for 
the  business  of  the  corporation, 
within  the  meaning  of  chapter 
333,  Laws  of  1853.  Close  v. 
Noye.  597 

9.  Stockholders' s  Liability  —  Exemp- 
tion. The  exemption  from  per- 
sonal   liability    under   section  10 
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of  the  MaDufacturing  Act  of  1848 
(Chap.  40),  formerly  conferred  by 
chapter  338,  Laws  of  1853,  upon 
holders  of  stock  issued  in  pay- 
ment for  **  manufactories  and 
other  property  necessary  for  the 
business  of"  the  corporation,  held, 
to  extend  to  the  lessor  of  a  build- 
ing required  by  a  corporation  for 
a  manufactory,  on  stock  issued  to 
him  prior  to  the  repeal  of  said  acts 
under  an  agreement,  made  on  his 
consenting  to  an  assignment  of  a 
lease  of  the  building  to  the  corpo- 
ration, to  accept  stock  in  lieu  of 
cash  for  the  rent  to  accrue  dur- 
ing the  first  year  thereafter       Id. 

10.  Bepeal  of  Statute.  Held,  also, 
that  the  right  of  exemption 
accrued  when  the  holder  of  the 
stock  became  its  owner,  and, 
therefore,  was  not  affected  by  the 
subsequent  repeal  of  chapter  40, 
Laws  of  1848,  and  chapter  833, 
Laws  of  1853,  by  the  Stock  Corpo- 
ration Law  of  1890  (Chap.  564), 
but  was  protected  by  the  saving 
clause  (§  71)  of  that  law.  Id. 

11.  Feraojial  Liability  of  Direct- 
ors. The  personal  liability  im- 
posed by  the  provisions  of  sec- 
tion 24  of  the  Stock  Corporation 
Uw  (Chap.  564,  Laws  of  1890, 
as  amended  by  chap.  688.  Laws  of 
1892),  to  the  effect  that  the  direct- 
ore  of  a  stock  corporation  creating 
or  consenting  to  the  creation  of 
any  debt  of  tlie  corporation,  unse- 
cured by  mortgage,  in  excess  of 
its  paid-up  capital  stock,  "shall 
be  personally  liable  therefor  to 
the  creditors  of  the  corporation," 
is  secondary  and  can  be  resorted 
to  only  after  the  usual  remedies 
against  the  corporation  itself  have 
been  exhausted,  and  can  then  be 
enforced  only  by  a  suit  in  equity 
where  all  the  creditors  and  the 
corporation  itself  are  parties  or 
represented,  where  an  accounting 
can  be  had,  all  the  facts  ascertained 
and  the  equities  adjusted.  Nat. 
Bk.  Auburn  v.  DUlitigham.      603 

See  PJ.EADIKGS,  3. 


COSTS. 

Distribution  of  Moneys  in  Partition 
Action.     Motion    costs   and    dis- 


bursements, and  not  costs  as  in  an 
action,  are  allowable  in  a  proceed- 
ing for  the  distribution,  among 
lienors,  of  moneys  in  the  hands  of 
a  referee  arising  from  a  sale  in  an 
action  of  partition.  Fowler  v. 
Ibwler.  673 

COUNTY. 

1.  Constitutionality  of  Act  Annexing 
Part  of  Westchester  County  to  New 
York  County — Division  of  County. 
Chapter  934  of  the  Laws  of  1895. 
,which  provides  for  the  annexation 
of  a  part  of  Westchester  county  to 
the  city  and  counjiy  of  New^  York, 
by  setting  off  from  the  county 
of  Westchester  the  territory  de- 
scribed therein,  with  its  inoabit- 
ants  and  estates,  and  declaring  it 
annexed  to  and  merged  in  the 
city  and  county  of  New  Y'ork,  is 
not  rendered  unconstitutional  by 
reason  of  the  provisions  of  the 
New  York  Constitution  of  1894, 
conferring  upon  the  legislature 
power  to  alter  senate  districts  after 
a  decennial  enumeration,  and  pro- 
viding that  "no  county  shall  be 
divided  in  the  formation  of  a  sen- 
ate district  except  to  make  two  or 
more  senate  districts  wholly  in  one 
county,"  and  that  the  assembly 
districts  to  be  apportioned  under 
the  Constitution  shall  remain  un- 
altered until  another  enumeration 
shall  be  made,  but  that  nothing  in 
that  section  should  prevent  the 
division,  at  any  time,  of  counties 
and  towns,  by  the  legislature,  and 
the  provisions  continuing  the  judi- 
cial districts  until  after  an  enu- 
meration —  notwithstanding  the 
facts  that  the  city  and  county  of 
New  York  constituted  the  first 
judicial  district  and  the  county  of 
Westchester  was  in  the  second 
judicial  district,  and  that  the 
county  of  Westchester  was  de- 
clared" by  the  Constitution  to  con- 
stitute a  senate  district  (the  twenty- 
second).  Peojyle  ex  reL  v.  &i. 
Suprs.  W.  Co.  1 

2.  Erection  of  Counties.  The  power 
of  the  legislature  to  erect  new 
counties,  although  not  conferred 
by  any  express  grant,  is  embraced 
in  the  general  grant  of  legislative 
power  and  is  implied  in  the  pro- 
hibition in  section  5,  article  3,  of 
the  Constitution,  relating  to  mem- 


INDEX. 


745 


bers  of  assembly,  that  ''do  new 
county  shall  be  hereafter  erected, 
unless  its  population  shall  entitle 
it  to  a  member."  Id. 

3.  Division  of  Counties.  The  inser- 
tion in  the  Constitution,  as  an  ad- 
dition to  the  section  relating  to 
assembly  districts,  of  the  clause: 
••Nothing  in  this  section  shall 
prevent  division  at  anv  time  of 
counties  and  towns,  and  the  erec- 
tion of  new  towns  and  counties  by 
the  legislature,"  indicates  an  in- 
tention to  leave  the  legislature 
free  to  exercise  the  power  to 
change  the  boundaries  of  counties 
and  towns,  and  to  erect  new  towns 
at  any  time  in  its  discretion.      Id. 

4.  Seriate  District — Change  of  Bound- 
aries—  County  Lines.  Under  the 
Constitution  of  1894,  chapter  934 
of  Laws  of  1895,  as  an  act  of  an- 
nexation, was  within  the  constitu- 
tional power  of  the  legislature, 
although  it  changed,  as  to  the 
twenty-second  senate  district,  the 
county  boundaries  of  the  district, 
but  such  effect  should  be  given  to 
the  act  as  will  least  disturb  the 
general  plan  that  senate  districts 
shall  be  bounded  by  county  lines, 
and  this  will  be  accomplished  by 
regarding  the  annexed  territory 
«s  still  a  part  of  that  district  for 
the  election  of  a  senator.  Id. 

6.  Construction  of  Chapter  934,  Ijiws 
of  1895  —  Assembly  Distnets  — 
Poicer  of  Ije^idature  to  Divide 
C&unties.  A  construction  of  the 
act  of  annexation  which  affirms 
its  validity  as  such,  but  leaves  the 
annexed  territory  part  of  the 
twenty -second  senate  district  and 
of  the  second  judicial  district  and 
department,  and  within  the  juris- 
diction of  the  board  of  supervisors 
of  Westchester  county  for  the 
purpose  of  forming  assembly  dis- 
tricts, most  nearly  harmonizes  the 
provisions  of  the  Constitution  re 
lating  to  senate,  judicial  and 
assembly  districts  and  the  power 
possessed  by  the  legislature  to 
divide  counties  and  towns.        Id. 

6  Municipal  Rights.  The  Annexa- 
tion Act  provided  that  the  portion 
of  Westchester  county  annexed 
thereby  should  thereafter  consti- 
tute a  part  of  the  city  and  county 

94 


of  New  York  *Mn  every  respect 
and  to  the  same  extent "  as  if  it 
had  originally  been  included 
therein.  Held,  that  the  words 
quoted,  read  in  connection  with 
the  context,  were  satisfied  by  con- 
struing them  as  referring  to  mu- 
nicipal burdens  and  municipal 
rights  in  which  the  annexed  terri- 
tory and  its  inhabitants  were  to 
share.  Id. 

7.  Elections.  Held,  also,  that  the 
voters  in  the  annexed  territory 
will  be  entitled  to  vote  for  senator, 
member  of  assembly  and  justices 
of  the  Supreme  Court,  the  same 
as  though  the  Annexation  Act  had 
not  been  passed,  and  that  elections 
in  the  annexed  territory  will  of 
necessity  be  conducted  under  the 
control  of  the  election  officers  of 
the  city  and  county  of  New  York, 
and  the  returns  will  be  made  to 
the  proper  authorities  of  West- 
chester county.  Id. 

8.  Exemptio))  from  Liability  for  Acts 
of  Agents.  The  doctrine,  that 
where  power  is  granted  to  a  mu- 
nicipal corpomtion  as  one  of  the 
political  divisions  of  the  st^te,  not 
for  the  immediate  benefit  of  the 
municipality,  but  as  a  means  to 
the  exercise  of  the  sovereign 
power  for  the  benefit  of  all  citi- 
zens, the  corporation  is  not  liable 
for  non-user,  nor  for  misuser,  bv 
the  public  agents,  is  applicable 
to  counties,  which,  prior  to  the 
County  Law  (Chap.  686,  Laws  of 
1892),  were  not  municipal  cor- 
porations, but  were  political  di- 
visions of  the  state  and  at  most 
only  quasi  corporations.  Iluglies 
V.  County  of  Monroe.  49 

9.  Monroe  County  —  Insane  Asyhim 
—  Non-liability  for  Ne^fligence  Re- 
sulting in  a  Personal  Injui^y.  An 
employee  at  the  Monroe  County 
Insane  Asylum,  maintained  by  the 
county  for  its  insane,  under  chap- 
ter 82,  Laws  of  1863,  and  chapter 
633,  Laws  of  1870,  was  injured  in 
1891  while  operating  a  steam 
mangle  in  the  laundry,  and 
brought  an  action  against  the 
county  to  recover  damages  on  the 
ground  of  negligence.  Heldy  that 
the  status  of  the  county  on  the 
day  of  the  injury,  which  was 
prior  to  the  taking  effect  of  the 
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County  Law  of  1892,  must  de- 
termine its  liability;  and  that  the 
county,  while  acting  under  the 
above  statutes  of  1868  and  1870  in 
caring  for  its  insane,  although 
not  then  a  municipal  corpora- 
tion, was  engaged  as  a  political 
division  of  the  state  in  the  dis- 
charge of  a  public  duty,  and, 
consequently,  was  not  liable  to 
the  plaintiflf  in  damages  for  the ; 
negligence  of  its  agents.  Id.  | 

I 

10.  Rerenue  from    Prirate  SourcejH.  i 
It  appeared  that,  when  possible,  | 
the  expense  of  maintenance  was  i 
collected  from  the  estates  of  luna-  | 
tics  in  the  asylum,  or  from  those 
legally   liable   for  their  support, 
and  that  the    asylum  received  a 
small  simi  annually  from  the  sale, 
of  surplus  farm  products.     Heldy 
that    the    revenue  derived    from 
these  sources  was  merely  inciden- 
tal and  tended  to  some*  little  ex- 
tent to  lessen  the  i)ublic  burden 
assumed  by  the  county,  and  was 
in    no    sense   a    source  of  profit 
which  could  be  deemed  to  render 
the  operation  of  the  asylum  a  pri- 
vate business.  Id. 

11.  Onondaga  County  Clerk — Act 
Making  the  Office  Sdlaried —  Time 
of  Taking  Effect.  Section  11  of 
chapter  520.  Laws  of  1893,  passed 
Mav  2,  1893,  entitled  "An  act  to 
make  the  office  of  county  clerk  of 
Onondaga  county  a  salaried  office 
and  to  provide  for  the  manage- 
ment of  said  office,  and  to  fix  the 
salary  of  said  clerk  and  deputies," 
reads  as  follows:  "This  act  shall 
take  effect  on  the  first  dav  of 
January,  1895."  Held,  that  the  in- 
tention of  the  legislature,  as  de- 
duced from  the  whole  act  and 
from  its  obvious  purpose  of 
changing  the  compensation  of  the 
office  from  fees  to  a  salary,  and 
from  the  fact  that  the  legisla- 
ture knew  at  the  time  of  its  pas- 
sage that  the  official  term  of  the 
county  clerk  then  in  office  would 
expire  on  December  31,  1894,  was 
not  that  the  actual  existence  of 
the  statute  should  commence 
January  1,  1895,  and  that  the 
clerk  who  would  be  elected  after 
that  date  should  be  the  first  sub- 
ject to  its  provisions,  but  that 
the  intention  was  that  the  provis- 
ions of  the  act  should  take  effect 


upon  and  apply  to  the  clerk  who 
was  to  take  office  on  January  1, 
1895.     People  ex  rd,  v.  Butler.  164 

12.  Held,  aim,  as  a  consequence  of 
holding  that  the  act  took  effect 
upon  and  was  applicable  to  the 
clerk  who  came  into  office  on 
January  1,  1895,  that  those  pro- 
visions of  the  act  which  required 
action  on  the  part  of  the  board 
of  supervisors  before  that  date 
became  operative  in  the  fall  of 
1894.  Id, 

13.  Clmivging  County  Seat  —  Local 
BUI  —  Constitution .  A  special  act 
of  the  legislature  (such  as  chap. 
148,  Laws  of  1893.  relating  to 
Essex  county),  which  undertakes 
to  validate  an  illegal  and  wholly 
unauthorized  resolution  of  a  board 
of  supervisore,  locating  or  chang- 
ing a  county  seat,  is  a  local  act; 
is  an  at  tempt  to  do  indirectly  what 
cannot,  within  the  provision  of 
the  Constitution  (Art.  3,  §  18),  be 
done  directly  by  the  legislature, 
and,  consequently,  is  imconstitu- 
tional  and  void.  Williams  v. 
Boynton.  426 

COURTS. 

1.  Extraordinary  Oyer  and  Ter- 
miner. It  is  not  a  valid  objection 
to  the  jurisdiction  of  an  extraord- 
inary Oyer  and  Terminer  that  the 
proclamation  of  the  governor  con- 
vening it  a])pointe(r  "an  extra- 
ordinary Court  of  Oyer  and 
Terminer"  instead  of  an  extra- 
ordinary term  of  the  Court  of 
Oyer  and  Terminer  (Code  CM  v. 
Pro.  ^  234),  or  that  the  proclama- 
tion designated  the  extraordinary 
Court  or  Oyer  and  Terminer  to 
be  held  on  the  same  day  as  that 
for  whi(ih  a  regular  term  of  the 
Court  of  Oyer  and  Terminer  in 
the  same  county  had,  theretofore, 
been  properly  appointed  by  the 
justices  of  the  Supreme  Court. 
People  V.  t>hea.  78 

2.  Street  Railroads  —  Application  for 
Commissiofiern  —  Jurutdir/ion  of 
General  Term  —  Constitution  of 
1894.  The  provision  of  section  18 
of  article  3  of  the  State  Constitu- 
tion of  1894,  that  when  the  con- 
sent of  property  owners  to  the 
construction  of  a  street  railroad 
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cannot  be  obtained,  *'the  Appel- 
late Division  of  the  Supreme 
Ck)urt  *  ♦  ♦  may,  upon  ap- 
plication, appoint  three  commls- 
Soners,"  was  not  intended  to  take 
effect  on  January  1,  1895  (Art.  15. 
§  1),  but  is  intended  to  take  effect 
on  January  1,  1896,  when  the 
creation  of  the  Appellate  Division 
goes  into  effect  (Art.  6,  §  2),  and 
until  the  latter  date  the  General 
Terms  of  the  Supreme  Court  con- 
tinue to  have  the  jurisdiction 
heretofore  possessed  by  them  to 
entertain  such  applications.  Li  re 
Rapid  Transit  R  R,  Comrs.      260 

3.  Construction  of  Federal  Statute 
by  Federal  Court— Effect  on  State 
Court.  When  a  question  of  statu- 
tory construction  of  an  act  of 
Congress  which  has  been  deter- 
mined by  the  Supreme  Court  of 
the  United  States  arises  in  a  state 
court,  the  state  court  should  fol- 
low the  construction  of  the  federal 
court,  on  the  principle  of  comity, 
although  the  case  in  which  the 
question  arises  is  one  where  the 
ultimate  jurisdiction  is  vested  in 
the  state  court.      York  v.   Conde. 

486 

4.  Infants'  Real  Property  —  Mort- 
gage—  Power  of  Equity .  A  court 
of  equity  has  no  inherent  power 
to  direct  a  mortgage  of  the  real 
property  of  infants  ;  its  power  in 
this  respect  is  purely  sttitutory. 
Losey  v.  Stanley.  560 

5.  Mortgage  by  Trustee  —  Infants* 
Estate  Outside  of  Trust  —  Power  of 
Court,  The  vested  interests  in 
remainder  of  infants  which  are  not 
included  in  a  trust  estate  for  life 
cannot  be  included  in  a  mortgage 
by  the  trustee  under  direction  of 
the  court  by  virtue  of  the  proviso 
added  by  the  Laws  of  1886  (Chap. 
257),  as  an  amendment  to  the 
65th    section   of    the    Statute   of 

,  ■  Uses  and  Trusts  (1  R.  S.  730), 
whereby  a  trustee  under  direction 
of  the  court  or  judge  may  in  a 
proper  case  be  allowed  to  mort- 
gage or  sell  the  real  estate  held  in 
trust.  Id. 


COURT  OF  CHANCERY. 
See  Landlord  and  Tenant,  1. 


COVENANTS. 

See  Arbitration. 

Dkeds,  5,  6,  9,  12,  13. 
LandIiOr^  and  Tenant,  1,  4 


CRIMES. 

1.  Indictment  for  Murder — Motion 
to  Dismiss —  Grand  Jury.  A  mo- 
tion was  made  to  the  trial  court 
to  dismiss  an  indictment  for  mur- 
der, on  the  ground,  among  others, 
that  certain  persons,  not  officers 
of  the  law,  had  issued  and  dis- 
tributed to  each  person  on  the 
grand  jury  list  a  circular  letter  ad- 
vising them  as  to  their  duties,  and 
on  other  questions  prejudicial  to 
the  defendant.  The  motion  was 
based  upon  affidavits  of  the  de- 
fendant and  his  attorney,  and  the 
only  fact  proved  was  the  distri- 
bution to  grand  jurors  of  a  circu- 
lar signed  by  the  chairman  and 
secretary  of  a  "Committee  of 
Public  Safety;,"  reminding  the 
jurors  of  the  importance  of  their 
duties,  stating  some  of  their 
powers  as  evidenced  by  citations 
from  the  statutes,  offering  to  fur- 
ther advise  them  if  they  would 
call  at  the  headcjuarters  of  the 
committee  of  the  methods  by 
which  each  grand  jurj' could  do 
effective  work,  and  stating  that 
the  efforts  of  tli(;  committee  Avere 
not  for  political  or  sectarian  effect. 
The  motion  was  denied.  Jleld, 
that,  assuming  that  the  Court  of 
Appeals  has  jurisdiction  to  re- 
view the  determination  of  the 
court  beloAv  on  this  point,  which 
is  doubted,  there  was  no  ground 
set  forth  which  was  sufficient  in 
law  to  ju.^tify  the  trial  court  in 
dismissing  the*  indictment,  and  the 
defendant  luxd  no  ground  of  com- 
plaint based  upon  the  denial  of 
his  motion,  it  appearing  that  there 
was  no  proof  that  any  man  wa.H 
on  the  panel  who  was  not  a  legally 
constituted  juror,  or  even  an  alle- 
gation that  the  evidence  given 
before  the  jury  was  incompetent 
in  its  nature  oV  insufficient,  if  be- 
lieved, to  warrant  the  indictment. 
People  y.  Shea.  78 

2.  Murder  Trial  — Motion  to  Post- 
pone. A  motion  to  postpone  a 
trial  for  murder  was  made  upon 
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an  affidavit  of  the  defendant's  at 
torney,  which  did  not  assert  the 
absence  of  witnesses,  but  seemed 
to  be  based  upon  the  suggestion 
that  counsel  want-ed  time,  and  that 
it  was  not  customary  to  try  an  in- 
dictment for  so  grave  an  offense 
so  soon  after  it  was  found.  The 
motion  was  denied.  Held,  while 
doubting  the  existence  of  jurisdic- 
tion to  review  the  decision  of  the 
trial  court  on  the  question,  that 
the  motion  was  properly  denied. 

Id. 

Z.  Evidence  of  ArwtTier  Offense  — 
Murder  —  Repeating  in  Voting. 
On  the  trial  of  an  indictment  for 
murder  committed  during  a  mu- 
nicipal election  the  court  admitted, 
under  the  defendant's  objection 
and  exception,  evidence  of  repeat- 
ing in  voting,  committed  in  the 
presence  and  under  the  supervision 
of  the  defendant,  at  the  polling 
place  at  which  the  killing  with 
which  the  defendant  was  charged 
occurred,  and  at  others  in  the  same 
ward,  immediately  preceding  the 
killing,  which  evidence  disclosed 
a  systematic  plan  of  repeating  on 
the  part  of  the  defendant  and  his 
associates,  which  was  opposed  by 
the  deceased.  IMd,  that  the  evi- 
dence was  properly  admitted  as 
tending  to  show  that  the  defend- 
ant's act  in  killing  the  deceased 
was  deliberate  and  constituted 
murder  in  the  first  degree.        Id. 

4.  Indictment — Otnimon  of  Names 
of  Witnesses.  When  some  names  of 
the  witnesses  who  were  examined 
before  the  grand  jury  are  indorsed 
upon  the  indictment,  but^not  all 
as  required  by  section  271  of  the 
Code  of  Criminal  Procedure,  and 
in  the  course  of  the  trial  it  ap- 
pears that  there  were  witnesses 
whose  names  were  omitted,  the  de- 
fendant will  not  be  entitled,  on 
motion  after  conviction,  to  a  new 
trial  by  reason  of  such  omission; 
at  all  events,  not  where  he  suffered 
no  prejudice  by  the  omission,  or 
it  does  not  appear  that  the  omitted 
witnesses  were  of  such  a  character 
that  the  defendant  was  prejudiced 
by  the  reception  of  their  evidence, 
while  he  had  not  had  the  time  or 
means  to  show  their  true  charac- 
ter, or  that  their  particular  testi- 
mony was  false.  Id. 


•  I  5.  Capital  Cases — Appeal.  While 
the  Court  of  Appeals  has  the 
power  in  a  capital  case  to  review 
the  facts  and  to  grant  a  new  trial 
when  satisfied  that  the  accused 
has  not  had  a  fair  trial,  or  when 
injustice  has  been  done,  it  must 
observe  the  rules  and  principles 
which  apply  to  all  tribunals  ex- 
ercising appellate  jurisdiction. 
People  V.  Kerrigan.  210 

6.  Capital  Cases — Province  of  Jury 
—  Appeal.  It  is  the  province  of 
the  jury  to  determine  questions  of 
fact,  depending  upon  evidence  in 
any  degree  conflicting,  and  to  de- 
clare by  their  verdict  what  the 
truth  is,  aijd  when  once  determ- 
ined in  a  capital  case,  upon  evi- 
dence which  is  sufficient,  even 
though  capable  of  diverse  or  op- 
posing inferences,  the  Court  of 
Appeals  has  no  more  right  than 
the  trial  court  to  substitute  its 
own  judgment  in  the  place  of  that 
of  the  jury,  or  to  usurp  its  legiti- 
mate functions.  Id. 

7.  Murder  —  Precedent  Quarrel  — 
Lapse  of  Time.  Where,  on  a  trial 
for  murder,  it  is  shown  that  the 
homicide  was  preceded  by  a  quar- 
rel between  the  parties,  in  whidi 
the  defendant  was  assaulted  by 
the  deceased;  that  the  quarrel 
ended  and  the  parties  separated, 
and  that  the  defendant,  having  no 
longer  any  reason  to  apprehend 
bodily  danger,  returned  with  a 
pistol  and  shot  the  deceased,  it  is 
a  question  of  fact  for  the  determi- 
nation of  the  jury  whether  suf- 
ficient time  had  elapsed  for  the 
excited  passions  of  the  defendant 
to  cool.  Id. 

8.  Murder  —  Precedent  Quarrel  — 
Lapse  of  Time.  If,  on  a  trial  for 
murder,  it  appears  that  the  fatal 
act  was  committed  by  the  defend- 
ant while  smarting  and  angered 
by  reason  of  insults  and  blows  re- 
ceived from  the  deceased  in  a 
recent  quarrel,  that  fact  consti- 
tutes in  law  no  excuse  or  justifi- 
cation for  the  killing,  when  there 
had  intervened  time  and  opportu- 
nity for  reason  to  assume  its  sway 
and  the  passions  to  cool.  Id, 

9.  Indictment  for  Forgery  —  Du- 
plicity.  An  indictment  for  forgery 
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in  the  second  degree,  which,  in  a 
single  -count,  alleges  that  the  de- 
fendant forged  an  indorsement  on 
a  bank  check,  with  the  intent  to 
defraud  a  person  named,  and 
oflfered  the  same  to  such  person 
in  payment  for  goods  purchased, 
is  not  open  to  the  objection  that  it 
charges  two  distmct  crimes, 
namely,  forgery  and.  uttering  — 
the  allegation  of  uttering  the 
check  being  simply  the  statement 
of  a  fact  evidentiary  of  the  intent 
to  defraud  essential  to  constitute 
the  charge  of  forgery.  People  v. 
Altman.  473 

10.  Forged  Check — Endence.  It  is 
material  error  on  the  trial  of  an 
indictment  for  forgery  by  uttering 
a  forged  check,  to  admit,  as  bear- 
ing upon  the  question  of  intent, 
other  similar  checks  found  upon 
the  person  of  the  defendant  with 
the  forged  check  counted  upon, 
without  proof  that  they  were  also 
forgeries.  Id. 

See  Courts,  1. 


CRIMINAL  CONTEMPT. 

See  Contempt. 

DAMAGES. 

1.  Libel  —  Protinceofth4>Jvry.  The 
amount  of  damages  in  an  action 
for  libel  is  particularly  within  the 
province  of  the  jury;  they  may 
give  nominal  damages,  or  dam- 
ages to  a  greater  or  leas  amount  as 
they  shaU  determine;  they  may 
accord  damages  which  are  merely 
compensatory,  or  damages  beyond 
mere  compensation,  called  puni- 
tive or  vindictive  damages,  by 
way  of  example  or  punishment, 
when  in  their  judgment  the  de- 

.fendant  was  incited  by  actual 
malice  or  acted  wantonly  or  reck- 
lessly in  making  the  defamatory 
charge.     Holmes  v.  Jones,  59 

2.  Libel  —  Evidence  in  Mitigation  — 
The  Pleadings.  While  a  defend- 
ant cannot  show,  in  mitigation 
of  damages  for  a  specific  libel, 
other  ana  disconnected  immorali- 
ties on  the  part  of  the  plaintiff, 
but  can  attack  only  the  plaintiff's 


general  character,  yet  where  two 
charges  in  an  alleged  libelous  pub- 
lication relate  to  the  same  subject- 
matter  and  are  not  disconnected 
and  independent,  and  the  plaintiff 
submits  only  one  of  the  charges  to 
the  jury,  although  the  other 
charge  was  also  counted  on  in  the 
complaint  and  justified  in  the 
answer,  the  defendant  may,  under 
certain  circumstances,  give  evi- 
dence in  substantiatiou  of  such 
other  charge,  in  mitigation  of 
damages  on  the  charge  submitted 
to  the  jury.  Id. 

3.  Elevated  Bailroad  Actions  — 
Dainages  when  the  Plaintiff  has 
Parted  with  Title.  When,  in  an 
action  against  an  elevated  railroad 
companv  for  an  injunction  with  a 
prayer  for  damaffes.  tho  defendant 
company  has  haa  knowledge  for  a 
long  period  before  the  trial,  of  the 
plaintiff's  conveyance  of  the  abut- 
ting property  to  a  third  party,  not 
a  iiarty  to  the  action,  but  has  taken 
no  steps  to  obtain  a  trial  upon  the 
law  side  of  the  court,  and  has 
suffered  the  plaintiff  to  proceed 
and  give  evidence  upon  the  trial  at 
an  Equity  Term  without  objec- 
tion, it  may  be  deemed  to  have 
waived  the  right  lo  go  to  a  jury 
on  the  question  of  past  damages 
sustained  by  the  plaintiff  up  to 
the  time  of  his  conveyance  of  the 
property;  and,  under  such  cir- 
cumstances, the  trial  court,  hav- 
ing jurisdiction  both  in  law  and 
equity,  may  settle  the  litigation 
between  the  parties,  so  far  as  en- 
titled to  do  so,  by  an  award  of  the 
rental  damage  sustained  by  the 
plaintiff  while  holding  ^he  legal 
title  to  the  premises.  Pegram  v. 
N.  Y.  El.E.  It.  Co.  135 

4.  Amoimt  of  Damages.  When,  in 
such  an  action,  the  determination 
of  the  trial  court  on  the  question 
of  the  amount  of  damages  sus- 
tained by  the  abutting  property- 
has  been  upheld  by  the  General 
Term,  such  detennination  should 
be  left  undisturbed  on  appeal  if 
made  without  gross  violation  or 
abuse  of  principle.  Id. 

5.  Elevated  Railroads —  The  Rule  as 
to  Recovery  of  Damages  Defined. 
If,  in  an  action  by  an  abutting 
owner   against    an  elevated  rail- 
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road,  the  proof  shows  that  before 
the  coming  of  the  elevated  road 
in  the  particular  locality  that 
locality  was  substantially  or 
mainly  vacant  and  not  built  up, 
and  that  after  the  road  came  the 
buildins  and  improvement  swiftly 
followed,  accompanied  by  steady 
and  serious  increases  of  value,  no 
damages  should  be  awarded,  and 
the  complaint  should  be  dismissed, 
even  though  the  side  streets  had 
appreciated  more  rapidly  than  the 
avenue  occupied  by  the  elevated 
road.  But  if  the*  proof  shows 
that  the  elevated  road  has  occu- 
pied a  locality  alreadv  substan- 
tially built  up,  in  which  normal 
city  growth*  is  operating  and 
seriously  increasing  values,  but  as 
a  consequence  of  the  road  the 
natural  advance  has  halted  or  pal- 
pably les£:ned,  while  in  the  adja- 
cent side  streets  it  continues,  there 
is  possible  an  inference  of  fact 
that  the  abutter  has  been  injured. 
Booktmn  v.  ^V.  Y.  El.  R  R   Co. 

298 

6.  Elevated  Railroads — Unimproved 
Locality  —  Increase  of  Values.  In 
an  action  brought  by  an 
abutting  owner  to  restrain  the 
operation  of  an  elevated  railroad 
in  front  of  his  premises  on  an  ave- 
nue in  New  York  city  and  to 
recover  damages,  the  trial  judge 
refused  the  defendants'  request  to 
find  that  prior  to  the  coming  of 
the  road  the  land  in  the  vicinity 
of  the  premises  in  suit  was  largely 
unimproved  and  unutilized,  and, 
while  finding  that  the  fee  value 
of  the  premises  had  increased  since 
the  building  of  the  road,  refused 
to  find  that  it  had  become  greater 
than  at  any  time  prior  to  the  con- 
struction of  the  road,  and  refused 
to  find  that  the  rental  value  had 
increased  since  the  same  date.  A 
judgment  was  rendered  in  favor 
of  the  plaintiflf,  which  awarded 
him  damages  for  injury  to  rental 
value,  together  with  a  sum  found 
to  be  the  amount  of  injury  to  the 
fee  value  of  his  premises  over  and 
above  the  benefit  resulting  from 
the  road.  Held,  that  the  requests 
to  find  were  in  accordance  with  the 
undisputed  evidence;  that  if  the 
facts  had  been  found  accordingly 
the  legal  conclusion  that  no  dam- 
ages had  been  proved  would  have 


followed  inevitably;  and,  hence, 
that  the  refusals  so  to  find  consti- 
tuted material  and  reversible  error. 
Malcolm  v.  iV.  r.  El  E,  R  Co. 

7.  Constitution  of  1894  — Dam- 
ages for  Death.  The  provision 
of  the  Constitution  of  1894  (Art. 
1,  §  18)  that  "  the  right  of  action 
now  existing  to  recover  damages 
for  injuries  resulting  in  death 
shall  never  be  abrogated,  and  the 
amount  recoverable  shall  not  be 
subject  to  any  statutory  limita- 
tion." does  not  operate  retrospec- 
tively, and  hence  does  not  affect 
causes  of  action  which  had  accrued 
before  it  went  into  effect.  laola  v. 
Weber.  329 

8.  New  York  City  —  Change  of 
Grade  of  Streets  —  Award  of  Com- 
missioners—  Revietv.  The  pro- 
visions of  chapter  537,  Laws  of 
1893,  as  amended  by  chapter  567, 
I^aws  of  1894,  that  the  commis- 
sioners appointed  thereunder  shall 
have  *' exclusive  jurisdiction  to 
estimate  the  loss  and  damage" 
sustained  by  landowners  in  the 
twenty -third  and  twenty -fourth 
wards  of  the  city  of  New  York 
through  changes  of  grades  in 
streets,  does  not  deprive  the  courts 
of  the  power  to  review,  by  cer- 
tiorari, the  proceedings  of'  such 
commissioner  in  making  an  award 
of  damages,  as  to  whether  they 
made  their  estimate  upon  le^l 
and  authorized  evidence,  and  in- 
cluded only  authorized  elements 
of  damage,  and  adopted  a  proper 
rule  or  basis  in  estimating  the 
damage.     In  re  Fitch.  884 

9.  iVVtr  York  City  —  Cliange  of 
Grade  of  Streets  — Appointment  of 
Commissioners.  Commissioners 
were  regularly  appointed  by  Uie 
mayor  of  New  York  city,  pur- 
suant to  chapter  537,  IjEiws  of 
1893,  by  a  certificate  which  re- 
quired them  to  ascertain  the  dam- 
ages sustained  by  reason  of  the 
changes  of  grades  of  streets  made 
pursuant  to  the  act  of  1887  (Chap. 
721),  **or  otherwise  as  provided 
by  said  act,"  meaning  the  act  of 
1893.  Thereafter,  on  the  passage 
of  chapter  567  of  Laws  of  1894, 
amending  the  act  of  1893,  the 
mayor  re-appointed  the  same  com- 
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inissioners,  by  a  certificate  from  I 
which  the  words    "or  otherwise 
as  provided  by  said  act "   were  | 
omitted,  and  it  was  claimed  that 
the   omission    constituted    an  ir- 1 
regularity  in  the  re-appointment , 
of  the  commissioners  which  af- 
fected awards  subsequently  made 
by  them.     IleUl,  that  the  certifi- 
cate appeared  to  be  broad  enough 
to  empower  the  commissioners  to 
make  the  awards  contemplated  by 
the  act  of  1894 ;  but  Md,  further, 
(hat    the    re- appointment   of  the 
commissioners  was  unnecessary. 
People  ex  rel.  v.  Fitch.  855 


DEATH. 

Comtitntioii  of  1894  —  Actions  for 
Daimtges.  The  provision  of  the 
Constitution  of  1894  (Art.  1,  §  18) 
that  "  the  right  of  action  now 
existing  to  recover  damages  for 
injuries  resulting  in  death  shall 
never  be  abrogated,  and  the 
amount  recoverable  shall  not  be 
subject  to  any  statutory  limita- 
tion," does  not  oi)emte  retrospec- 
tively, and  hence  does  not  affect 
causes  of  action  which  had  ac- 
crued before  it  went  iuto  effect. 
l8ohtY.  Weber.  329 


DECEIT  (ACTION  FOR). 
*Se<'  Fraud,  1,  2. 

DEEDS. 


1.  Riffht  of  W((i/  —  Street  ((g  a 
Bovndiiry  in  Deeih.  The  owner 
of  different  parcels,  constituting  , 
together  all  the  lands  on  both  sides 
of  a  cul  de  me  strip  fifty  feet  wide,  2, 
which  in  his  deeds  from  a  common  \ 
grantor  was  designated  as  a  street, 
by  which  the  panels  were 
bounded,  and  which  was  so  deline- 
ated on  maps  contain ed  in  the 
deeds,  conveyed  i)ortions  of  the 
lands  to  different  pei-sons  by  con- 
veyances in  which  the  lands  were 
bounded  and  described  substan- 
tially as  in  the  deeds  to  him,  and 
in  all  of  which  the  existence  of 
the  street  was  recognized,  and  in 
none  of  which  was  any  intention 
to  restrict  or  extinguish  it  ex- 
pressed. In  one  of  the  deeds  by  3. 
which  part  of  the  lands  came  to 


him  there  was  a  clause  to  the  ef- 
fect that  both  parties  dedicated 
the  described  strip  forever  to  the 
public  as  a  public  street,  contem- 
plating its  extension  in  the  future; 
but  it  appeared  that  it  had 
never  been  accepted  by  the  public 
authorities  as  a  public  street,  and 
was  not  used  as  such,  but  simply 
as  a  means  of  ingress  and  egress 
to  and  from  the  lands  along  its 
boundaries.  The  grantees,  in  one 
of  the  conveyances  from  such 
owner  of  all  the  lands,  in  which 
the  conveyed  premises  were 
bounded  on  the  street,  brought 
an  action  in  equity  against  their 
grantor  and  his  other  grantees,  to 
prevent  the  obstruction  of  their 
right  of  way  in  such  street;  in 
which  action  it  was  found  that 
subsequent  to  the  grant  to  the 
plaintiffs  the  defendants  had  ob- 
structed the  street  or  way  bv  dig- 
ging a  ditch  across  it  and  by  in- 
closing a  portion  of  it  with  fences 
for  their  own  exclusive  use.  Held, 
that  the  plaintiffs'  conveyance 
and  the  other  conveyances  men- 
tioned, with  the  maps  bounding 
the  premises  upon  a  street,  secureu 
to  the  plaintiffs  an  easement  or 
right  of  way  in  the  strip  of  land 
so  delineated,  described  and  recog- 
nized, and  that,  whether  it  was, 
at  the  time  of  the  gnint  to  them, 
a  public  street  or  not,  such  ease- 
ment or  right  of  way  was  attached 
as  an  appurtenance  to  the  land 
conveyed,  and  thereupon  the 
plaintiffs  acquired  the  right  to 
insist  at  all  times  that  the  way 
be  kept  open  for  the  benefit  of 
their  premises.  Ilaight  v.  Little- 
field.  338 

,  Inchoate  liight  of  Bower  — 
Forf/ed  De^d.  The  inchoate  right 
of  dower  possessed  by  a  wife  in 
tne  lifetime  of  her  husband  is 
such  an  interest  in  his  real  estate 
as  entitles  her  to  maintain  an 
action  in  equity  to  cancel  of  record, 
so  far  as  she  is  concerned,  a  deed 
of  her  husband  purijorting  to  be 
executed  also  by  his  wife,  on  the 
ground  that  so  far  as  the  deed 
purports  to  be  signed  by  her  it  is 
a  forgery.     Clifford  v.   Kampfe. 


Deed  Purporting  to  be  Made  by 
Wife  —  Similarity  of  Names.    An 


752 


INDEX. 


action  may  be  maintained  by  an 
inchoate  doweress  to  cancel,  as 
forged,  a  deed  made  by  her  hus- 
band and  purporting  to  be  joined 
in  by  his  wife,  although  the  name 
of  the  wife  given  in  the  deed  may 
not  be  the  exact  name  of  the  plain- 
tiff, when  the  person  executing 
the  deed  describes  herself  as  the 
wife  of  the  plaintiff's  husband, 
with  a  name  so  similar  to  that 
of  the  plaintiff  as  to  be  liable 
to  deceive  those  not  intimately 
acquainted  with  her.  Id. 

4.  Action  to  Cancel  Forged  Deed  — 
Public  Policy.  Public  policy 
allows  a  wife  to  maintain,  in  the 
lifetime  of  her  husband,  an  action 
to  cancel,  as  forged,  a  recorded 
deed  purporting  to  have  been 
executed  by  her  together  with  her 
husband,  instead  of  waiting  for  an 
admeasurement  of  dower  after  her 
husband's  death.  Id. 

5.  Covenants  ifi  Deed — Privity  of 
Estate.  Privity  of  estate  is  essen- 
tial to  carry  covenants  of  warranty 
and  quiet  enjoyment  to  subse- 
quent grantees  in  order  to  support 
a  right  of  action  by  them  against 
the  original  covenantor,  when 
there  is  an  eviction  by  paramount 
title.     Mygattw  Coe.  456 

6.  Possession  of  Land — Primty  of 
Estate.  Legal  possession  of  lancf, 
though  the  lowest  interest  or  title 
that  a  person  can  have,  is  an 
estate  therein,  capable  of  being 
conveyed,  and  when  conveyed 
creates  a  sufficient  privity  of  es- 
tate between  grantor  and  grantee 
to  carry  the  covenants  of  warranty 
and  quiet  enjoyment  through  suc- 
cessive conveyances  to  a  remote 
grantee.  Id. 

7.  Presumption  as  to  Possession  of 
Land  —  Husband  and  Wife.  The 
presumption  is  that  the  legal  pos- 
session of  land  follows  the  owner- 
ship, and  where  husband  and  wife 
are  living  on  her  premises  she  is 
presumed  to  have  the  legal  pos- 
session exclusive  of  the  husband's 
possession,  unless  there  is  some- 
thing to  show  the  contmry.       Id. 

8.  Wife's  Surrender  of  Possession  to 
Husband.  There  must  be  a  sur- 
render by  a  wife  to  her  husband 


of  some  interest  or  dominion  over 
her  real  property  by  some  act  or 
agreement  on  her  part,  express 
or  implied,  which  will  take  from 
her  at  least  some  right  or  inci- 
dent ordinarily  pertaining  to  the 
absolute  ownership  of  real  estate, 
in  order  to  give  him  anjr  legal 
possession  of  her  premises  en 
which  they  live  tr)gether.  Id. 

9.  Possession  of  Ixind  —  Covenants 
upon  Conveyance.  The  legal  pos- 
session of  land  which  is  sufficient 
to  carry  the  covenants  upon  a 
conveyance  must  be  a  right  or  in- 
terest* in  the  nature  of  property, 
valid  at  all  events  against  all  ex- 
traneous intrusion  and  capable 
of  the  same  kind  of  transfer  and 
devolution  as  other  property.     Id, 

10.  Evidence  as  to  Husband! s  Pos- 
session. Evidence  that  a  man 
lived  with  his  family  on  his  wife's 
p^^emises;  that  while  there  he  paid 
some  small  bills  for  repairs;  and 
that  on  one  occasion  the  taxes  on 
the  property  were  paid  with  his 
personal  taxes  in  one  payment 
by  some  one  not  identified  by  tlie 
testimony,  is  insufficient  to  show 
that  the  husband  had  any  le^l 
possession  of  the  premises' which 
can  support  his  covenants  of  war- 
ranty and  quiet  enjoyment  in  a 
deed  of  the  premises  made  by  his 
wife  and  himself  as  grantors.    Id, 

11.  Receipt  of  Consideration  by  Hus- 
band—  Evidence.  A  witness  may 
be  asked  whether  or  not  he  re- 
ceived any  part  of  the  considera- 
tion paid  for  and  expressed  in  a 
deed  of  his  wife's  premises  with 
covenants  of  warranty  and  quiet 
enjoyment  in  which  he  joined  as 
grantor  and  covenantor,  where  the 
issue  is  as  to  his  possession  of  the 
premises;  since  the  evidence  may 
have  some  bearing  on  that  issue 
and  does  not  tend  in  any  just 
sense  to  contradict  or  vary  any 
right  or  liability  depending  upon 
the  terms  of  the  instrument.     Id. 

12.  Covenant  Running  to  Heirs  and 
Assigns.  The  fact  that  a  covenant 
runs  to  the  grantee,  "his  heirs 
and  assigns,"  does  not  dispense 
with  the  necessity  of  privity  of  es- 
tate in  order  to  carry  the  covenants 
with  the  land,  and  the  mere  em- 
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plovment  of  these  words  will  not 
malie  a  covenant,  which  in  its 
nature  or  otherwise  is  personal, 
run  with  the  land.  Id. 

18.  Q-rantor's  Lack  of  Title —Effect 
on  Covefutnt.  The  circumstance 
that  a  woman  had  no  title  to  land 
which  she  assumed  to  convey  by  a 
deed  in  which  her  husband  joined 
has  no  force  when  determining  the 
nature  and  character  of  the  cove- 
nants in  relation  to  the  husband's 
liability  thereon  by  reason  of  pos- 
session; but  that  question  must 
be  determined  as  if  she  had  title. 

Id. 

14,  Granite  —  Con  reyance  of  Mineral 
Ore^.  Granite  is  not  a  mineral  ore 
in  either  a  popular  or  scientific 
sense,  and  does  not  pass  under  a 
conveyance  of  "mineral  ores." 
Armstrong   v.  X.   C,  Granite  Go. 

495 

15.  Deed  of  Minerals — Meaning  of 
Words  —  Statements  of  Parties. 
The  interpretation  of  the  words 
"  minerals  and  ores  "  in  a  deed  can- 
not be  controlled  in  an  action 
which  is  not  brought  to  reform 
the  deed  but  to  determine  the 
rights  of  the  parties  under  the  in- 
strument as  written,  by  testimony 
of  the  purpose  of  the  grantees  in 
acquiring  the  property,  or  of  their 
statements  made  contemporane- 
ously with  the  deed  that  they  had 
purchased    the   iron   ore   on  the 

Id. 


16.  Granite  —  Conveyance  of  Min- 
erals. Granite  is  embraced  in  a 
reservation  or  grant  of  "min- 
erals" in  the  absence  of  any  quali- 
fication of  the  meaning  of  that 
word;  but  it  will  not  pass  by  a 
grant  of  "minerals  and  ores" 
when  these  words  are  connected 
with  a  context  which  clearly  in- 
dicates that  the  parties  had  in 
view  only  such  minerals  as  are  to 
be  got  by  mining  in  the  ordinary 
sense  of  that  term,  that  is,  by  un- 
derground and  not  by  open  work- 
ings. Such  is  the  case  where  a 
grant  is  made  of  "all  the  min- 
erals and  ores  with  the  right  to 
mine  and  remove  the  same;  also, 
the  right  to  sink  shafts  and  suffi- 
cient surface  to  erect  suitable 
buildings  for  machinery  and  other 
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buildings  necessary  and  usual  iir 
mining  and  raising  ores;  also,  the 
ri^ht  of  ingress  and  egress  for 
muiin^  purposes  and  to  make  ex- 
plorations for  minerals  and  ores," 

Id. 

DE  FACTO  OFFICER. 

See  Officebjs,  8. 


DEFINITIONS. 

1.  ''Benevolent"  —  "  Charitable:' 
The  will  of  a  testatrix,  who  died 
in  1882,  gave,  bequeathed  and  de- 
vised unto  one  D.  W.  P.  a  portion 
of  her  estate,  accompanied  with 
the  following  words:  "This  gift 
and  devise  is  made  upon  the  trust 
and  confidence  reposed  in  the  said 
D.  W.  P.,  that  he  will  dispose  of 
the  said  property  among  the  char- 
itable and  benevolent  institutions 
or  corporations  in  the  city  of 
Rochester  as  he  shall  choose,  and 
such  sums  and  proportions  as  he 
shall  deem  proper."  Held — con- 
sidering the  provisions  of  the  will 
under  the  law  as  it  existed  at  the 
death  of  the  testatrix  and,  conse- 
quently, not  aftccted  by  chapter 
701  of  Laws  of  1898,  and  assuming 
that  the  the  testatrix  undertook  to 
create  a  trust,  and  that  ' '  benevo- 
lent "  as  here  used  was  intended 
to  mean  "charitable" — that  the 
trust  attempted  to  be  created  was 
unenforceable,  for  the  reason  of  a 
failure  to  designate  a  beneficiary, 
or  to  designate  or  describe  a  class 
or  kind  of  beneficiary  to  whom 
distribution  was  practicable,  or 
that  could  with  reasonable  cer; 
tainty  be  identified  and  ascer- 
tained.    People  V.  Potcers.         104 

2.  ''Incompatibility."  Oral  evi- 
dence is  not  admissible  to  explain 
or  limit  the  meaning  of  the  word 
"incompatibility,"-  when  stated 
among  the  grounds  for  discharge 
provideil  in  a  written  contract  of 
employment.      Gray  v.  Shepard. 

177 

3.  "The  Occupant  TJiereof"  While 
the  plaintiff  in  an  action  of  eject- 
ment may,  he  is  not  obliged  to  join 
as  parties  defendant  all  those  who 
may  be  occupants  of  the  premises 
described.     The    words    of    the 
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Code  of  Civil  Procedure  (§  1502), 
**the  occupant  thereof"  nmy  be 
read  as  meaning  an  occupant,  and 
not  all  the  occupants.  HeniieMey 
V.  Paulsen,  255 

4.  **  Competent  Piloi."  While  the 
provision  of  section  4401  of  the 
united  States  Revised  Statutes, 
which  requires  coastwise  sea-go- 
ing steam  vessels  not  sailing  un- 
der register,  except  on  the  high 
sea,  to  be  under  the  control  of  a 
pilot  licensed  bv  the  steamboat  in- 
spectors, shoula  be  complied  with, 
it  cannot  be  said  as  matter  of  law 
that  such  a  vessel,  which  requires 
the  services  of  a  competent  pilot 
to  render  her  seaworthy,  is  unsea- 
worthy  merely  because  her  pilot 
is  unlicensed,  provided  he  is 
otherwise  qualified.  Tebo  v. 
Jordan,  387 

5.  "  Granite"  —  "  Mineral  Ores.** 
Granite  is  not  a  mineral  ore  in 
either  a  popular  or  scientific  sense, 
and  does  not  pass  under  a  convey- 
ance of  "mineral  ores."  Arm- 
strong V.  L.  (7.  Ghranite  Co,       495 

•6.  *' Minerals  and  Ores."  The  inter- 
pretation of  the  words  "minerals 
and  ores  "  in  a  deed  cannot  be  con- 
trolled in  an  action  which  is  not 
brought  to  reform  the  deed  but  to 
determine  the  rights  of  the  parties 
under  the  instrument  as  written, 
by  testimony  of  the  purpose  of 
the  grantees  in  acquiring  the 
property,  or  of  their  statements 
made  contemporaneously  with  the 
deed  that  they  had  purchased  the 
iron  ore  on  the  premises.  Id. 

7.  "Minerals."  Evidence  of  cer- 
tain persons  who  lived  or  had 
property  in  the  locality  in  which 
mineral  property  was  situated, 
.that  the  word  "minerals"  in  a 
conveyance  of  such  property  was 
understood  "about  there"  to 
mean  iron  ores,  without  proof  that 
any  transaction  had  taken  place 
based  upon  such  usage,  or  that 
such  usage  was  known  to  either 
of  the  parties  to  the  convejrance 
in  which  the  word  is  used,  will  not 
be  sufficient  to  establish  a  settled 
and  recognized  usage  which  will 
override  the  legal  meaning  of  the 
word.  Id. 


8.  **  Granite" -^^^  Minerals."  Gran- 
ite is  embraced  in  a  reservation  or 
grant  of  "minerals"  in  the  ab- 
sence of  any  qualification  of  the 
meaning  of  that  word;  but  it  will 
not  pass  by  a  grant  of  "minerals 
and  ores "  when  these  words  are 
connected  with  a  context .  which 
clearly  indicates  that  the  parties 
had  in  view  only  such  minerals  as 
are  to  be  got  by  mining  in  the 
ordinary  sense  of  that  term,  that 
is,  by  Underground  and  not  by 
open  workings.  Such  is  the  case 
where  a  grant  is  made  of  "all  the 
minerals  and  ores  with  the  right 
to  mine  and  remove  the  same; 
also,  the  right  to  sink  shafts  and 
sufficient  surface  to  erect  suitable 
buildings  for  machinery  and  other 
buildings  necessary  and  usual  in 
mining  and  raising  ores;  also,  the 
ri^ht  of  ingress  and  egress  for 
mining  purposes  and  to  make  ex- 
plorations for  minerals  and  ores." 

Id. 

9.  "  Leasehold  "  —  "  Property."  A 
leasehold  of  a  building  required 
by  a  manufacturing  corporation 
for  a  manufactory  is  "  property " 
necessary  for  the  business  of  tiie 
corporation,  within  the  meaning 
of  chapter  883,  Laws  of  1853. 
Close  v.  Noye,  597 


DELIVERY. 
See  Sales,  5. 

DEMURRAGE. 

Contract  for  delivery  of  ice.  By 
a  contract  for  the  sale  of  ice, 
and  its  delivery  on  boats  to  be 
provided  by  the  vendees,  the  ven- 
dor agreed  to  load  all  boats  within 
twenty -four  hours  after  arrival  at 
the  storehouses,  and  in  case  of 
failure,  to  pay  ten  dollara  per  day 
on  each  boat  after  the  expiration 
of  twenty-four  hours.  Held,  in 
an  action  by  the  vendor  for  the 
price,  on  the  vendees'  failure  to 
take  all  the  ice,  that  a  claim  of  the 
vendees  for  demurrage,  under  this 
provision  of  the  contract,  was 
properly  disallowed,  under  the 
circumstances  of  the  case.  Bien- 
deau  V.  BuUock.  209 
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•DEMURRER. 
See  Pleadings. 

DEPOSIT. 
See  Banking,  1,  2. 

DEVISE. 
See  Will,  1,  4. 

DIRECTORS. 
See  COBFOBATIOKS,  11. 

DISTRIBUTION. 
See  Will,  8,  5. 

DIVORCE. 
See  Ensign  v.   Ja/rms  (Mem.).   687 

DOMICILE. 

1.  Elections — Residence  of  Voter  — 
Seminary  Students.  Under  the 
provision  of  the  Constitution  of 
the  state  of  New  York  (Art.  2, 
§  8),  to  the  eflfect  that  for  the  pur- 
pose of  voting  a  residence  cannot 
be  gained   or  lost  by    reason  of 

*  presence  or  absence  while  a  stu- 
dent of  any  seminary  of  learning, 
it  is  essential,  to  entitle  a  stu- 
dent whose  legal  residence  has 
been  previously  elsewhere,  to 
vote  in  the  election  district  in 
which  the  seminary  is  situated, 
that  the  intent  to  change  his  legal 
residence  be  manifested  by  acts 
which  are  independent  of  his 
presence  as  a  student  in  the  new 
locality.    In  re  Garvey.  117 

2.  Elections  —  Residence  of  Theolog- 
ical Students.  The  rule  requiring 
proof  of  change  of  legal  residence 
by  acts  independent  of  the  pres- 
ence of  the  student  in  the  semi- 
nary, held,  to  be  controlling  in  the 
determination  of  the  right  to  regis- 
tration, in  the  election  district  in 
which  the  seminary  is  situated,  of 
certain  students  of  the  General 
Theological  Seminary  of  the  Epis- 


copal Church,  in  New  York  city, 
living  in  one  of  the  seminary 
buildings.  Id. 

DOWER. 

1.  Inchoate  Right  of  Dower — Forged 
Deed.  The  inchoate  right  of  dower 
possessed  by  a  wife  in  the  lifetime 
of  her  husband  is  such  an  interest 
in  his  real  estate  as  entitles  her  to 
maintain  an  action  in  equity  to 
cancel  of  record,  so  far  as  she  is 
concerned,  a  deed  of  her  husband 
purporting  to  be  executed  also  by 
his  wife,  on  the  ground  that  so  far 
as  the  deed  purports  to  be  signed 
by  her  it  is  a  forgery.  Oliffofd  v. 
Kampfe.  883 

2.  Deed  Purporting  to  be  Made  by 
Wife — Similarity  of  Names.  An 
action  may  be  maintained  by  an 
inchoate  doweress  to  cancel,  as 
forged,  a  deed  made  by  her  hus- 
band and  purporting  to  be  joined 
in  by  his  wife,  although  the  name 
of  the  wife  given  in  the  de«i  may 
not  be  the  exact  name  of  the  plain- 
tiff, when  the  person  executing 
the  deed  describes  herself  as  the 
wife  of  the  plaintiff's  husband, 
with  a  name  so  similar  to  that  of 
the  plaintiff  as  to  be  liable  to 
deceive  those  not  intimately  ac- 
quainted with  her.  Id, 

8.  Action  by  Inchoate  Doweress  to 
Cancel  Forged  Deed  — Public  Policy. 
Public  policy  allows  a  wife  to 
maintain,  in  the  lifetime  of  her 
husband,  an  action  to  cancel,  aa 
forged,  a  recorded  deed  purport- 
ing to  have  been  executea  by  her 
together  with  her  husband,  instead 
of  waiting  for  an  admeasurement 
of  dower  after  her  husband's  death. 

Id. 

4.  WiU  — -  Termination  of  Trust  — 
Annuity  —  Dower.  Where  the 
evident  intention  of  a  will  is  to 
put  all  the  testator's  property  in 
trust  to  secure  an  annuity  to*  his 
widow  until  his  youngest  child 
reaches  his  majority,  and  then  to 
end  the  trust  and  give  the  estate 
over  to  the  children,  subject  only 
to  the  further  payment  of  the 
widow's  annuity  for  life,  with  a 
provision  that  the  property  set 
apart  to  produce  the  annuity  shall 
be  divided  among  the  children  on 
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the  widow's  death,  and  the  effect 
of  the  will  is  to  make  the  annuity, 
from  the  majority  of  the  youngest 
child,  a  legacy  payable  by  the  ex- 
ecutors as  such,  there  beiue  suffi- 
cient personal  property  tor  the 
purpose  at  the  testator's  death, 
but  secured  by  a  charge  upon .  the 
realty  in  case  of  a  deficiency  in 
the  personalty,  instead  of  continu- 
ing the  trust  for  the  widow's  bene- 
fit, or  creating  a  power  in  trust, 
the  realty  so  vests  in  the  children 
on  the  termination  of  the  trust  on 
the  youngest  child's  reaching  his 
majority,  subject  to  the  charge 
upon  it  of  the  widow's  annuity  m 
case  of  deficiency  and  the  neces- 
sary postponement  of  the  ultimate 
possession,  that  the  right  of  dower 
of  the  wife  of  a  son  of  the  testator 
in  his  share  of  the  realty  then  de- 
volved will  become  consummate 
on  such  son's  dying  subsequent  to 
such  devolution  of  the  estate  but 
during  the  lifetime  of  the  testator's 
widow.     Clark  Y.  GUirk.         639 

6.  PiHority  of  Dower  over  Annuity. 
In  such  a  case,  where  the  annuity, 
by  reason  of  there  being  suflacient 
personal  property  at  the  death  of 
the  testator  to  furnish  it,  did  not 
become  a  charge  upon  the  land  by 
force  of  the  original  devise,  the 
right  of  dower  of  the  wife  of  a  son 
of  the  testator  in  the  shares  in  the 
realty  taken  by  him  through  the 
devise  will  have  a  priority  over 
the  right  of  the  annuitant,  which 
will  not  be  affected  by  an  arrange- 
ment made  between  the  annuitant 
and  the  devisees  after  the  right  of 
dower  attached,  making  the  an- 
nuity a  charge  upon  the  land.    Id. 

6.  Prionty  of  Annuity  over  Dower. 
Where,  however,  the  son  of  such 
testator  obtjxined  a  part  of  the  tes- 
tiitor's  realty  by  conveyances  made 
between  the  devisees  and  the  an- 
nuitant, by  which  such  part  was 
subjected  to  the  lien  of  the  an- 
nuity on  the  passage  of  the  title 
to  him,  the  right  of  dower  of  his 
wife  as  to  such  part  of  the  estate 
is  subordinate  to  the  lien  of  the 
annuity.  Id. 

EASEMENTS. 

1.  Landlord  and  Tenant  —  Easement 
in  Sewer.    Although   a    landlord 


may  have  a  right,  in  the  nature  of 
an  easement,  to  continue  the  use 
of  a  sewer  running  from  premises 
occupied  by  him  to  and  under 
adjacent  premises  leased  by  him 
to  another,  this  right  does  not  per- 
mit him,  by  an  abuse  of  it,  to  so 
injuriously  affect  the  tenant's  pos- 
session as  to  make  it  impossible 
or  unsafe  for  the  tenant  to  con- 
tinue in  occupation.  SuUy  v. 
Schmitt.  248 

2.  Right  of  Way  —  Street  as  a 
Boundary  in  Deeds.  The  owner 
of  different  parcels,  constituting 
together  all  the  lands  on  both 
sioes  of  a  cut  de  sac  strip  fifty  feet 
wide,  which  in  his  deeds  from  a 
common  grantor  was  designated 
as  a  street,  by  which  the  parcels 
were  bounded,  and  which  was  so 
delineated  on  maps  contained  in 
the  deeds,  conveyed  portions  of 
the  lands  to  different  persons  by 
conveyances  in  which  the  lands 
were  bounded  and  described  sub- 
stantially as  in  the  deeds  to  him, 
and  in  all  of  which  the  existence 
of  the  street  was  recognized,  and 
in  none  of  which  was  any  inten- 
tion to  restrict  or  extinguish  it  ex- 
pressed. In  one  of  the  deeds  by 
which  part  of  the  lands  came  to 
him  there  was  a  clause  to  the  effect 
that  both  parties  dedicateti  the  de- 
scribed strip  forever  to  the  public 
as  a  public  street,  contemplating 
its  extension  in  the  future;  but  it 
appeared  that  it  had  never  been 
accepted  hj  the  public  authorities 
as  a  public  street,  and  was  not 
used  as  such,  but  simply  as  a 
means  of  ingress  and  egress  to  and 
from  the  lands  along  its  bound- 
aries. The  grantees,  in  one  of  the 
conveyances  from  such  owner  of 
all  the  lands,  in  which  the  con- 
veyed premises  were  bounded  on 
the  street,  brought  an  action  in 
equity  against  their  grantor  and 
his  other  grantees,  to  prevent  the 
obstruction  of  their  ri^ht  of  way 
in  such  street;  in  which  action  it 
was  found  that  subsequent  to  the 
grant  to  the  plaintiffs  the  defend- 
ants had  obstructed  the  street  or 
way  by  digging  a  ditch  across  it 
and  by  inclosing  a  portion  of  it 
with  fences  for  their  own  exclusive 
use.  Held,  that  the  plaintiffs'  con- 
veyance and  the  other  conveyances 
mentioned,  with  the  maps  bound- 
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log  the  premises  upon  a  street, 
secured  to  the  plaintiffs  an  ease- 
ment or  right  of  way  in  the  strip 
of  land  so  delineated,  described 
and  recognized,  and  that,  whether 
it  was,  at  the  time  of  the  grant  to 
them,  a  public  street  or  not,  such 
easement  or  right  of  way  was  at- 
tached as  an  appurtenance  to  the 
land  conveyed^  and  thereupon  the 
plaintiffs  acquired  the  right  to  in- 
sist at  all  times  that  the  way  be 
kept  open  for  the  benefit  of  their 
premises.     Haight   v.   Littlefield. 

838 

8.  Bight  of  Way  —  Obstruction  in 
Mtistenee  at  Time  of  Ghrant,  It 
appeared  that  some  of  the  fences, 
by  means  of  which  the  defend- 
ants had  inclosed  and  appropriated 
some  portions  of  the  street,  were 
in  existence  at  the  time  of  the 
plaintiffs'grant  and  to  their  knowl- 
edge. Held,  that  this  was  not 
material;  that  as  the  defendants 
had,  prior  to  the  grant  to  the  plain- 
tiffs, used,  possessed  and  owned 
the  whole  of  the  premises,  includ- 
ing the  street,  there  was  nothing 
in  the  appearance  of  things  at  all 
inconsistent  with  the  terms  of  the 
plaintiffs'  deed,  and,  hence,  that 
the  plaintiffs  could  insist  that 
their  rights  in  the  street  should  be 
governed  by  the  deed  and  not  by 
the  actual  physical  appearances 
when  it  was  made.  Id. 

4.  Elevated  Bailroads  —  Easements 
in  Street  —  Abandonmeiit.  The 
abandonment  of  the  right  of  ease- 
ments in  a  city  street,  appurte- 
nant to  abutting  property  and  en- 
croached upon  by  an  elevated 
railroad,  may  be  esttiblished  by 
evidence  of  acts  clearly  indicat- 
ing an  intention  on  the  part  of 
the  abutting  owner  to  abandon 
the  right,  followed  by  action 
thereupon  by  the  railroad  com- 
pany.    Foote  V.  Metr.  El.  By.  Co. 

867 

6.  Intention  to  Abandon  Easements. 
An  intention  on  the  part  of  an 
abutting  owner  to  abandon  his 
right  oi  easements  in  a  street  is 
not  to  be  infeiTed  from  the  fact 
of  his  bringing  an  action  at  law 
against  an  elevated  street  railroad 
company  to  recover  temporary 
accrued  damages  for  its  unlawful 


invasion  of  his  right,  followed  by 
an  agreement  with  a  proposed 
grantee  of  the  abutting  prop- 
erty, reserving  all  claims  arisen 
or  to  accrue  by  reason  of  the 
elevated  road;  and  a  declaration 
of  such  intention,  made  by  the 
original  owner  on  receiving  pay- 
ment from  the  railroad  company 
in  settlement  of  such  action,  sub- 
sequent to  his  parting  with  the 
title  to  the  premises  affected  and 
to  its  conveyance  to  a  third  party 
by  his  grantee,  will  not  retroact  to 
the  time  of  the  commencement 
of  his  action  and  so  complete  the 
act  of  extinguishment  as  of  that 
date,  when  he  was  owner  of  the 
premises.  Such  a  state  of  facts 
does  not  present  a  case  for  the 
application  of  the  above  rule  as 
to  abandonment  of  easements.   Id. 

6.  Bight  to  Compensation.  The  pen- 
dency of  an  action  at  law, brought 
by  an  original  abutting  owner  to 
recover  temporary  damages  for 
the  trespass  upon  his  right  of 
easements  in  a  street  by  an  ele- 
vated railroad,  and  the  existence 
of  an  agreement  between  him  and 
his  grantee  of  the  abutting  prop- 
erty, reserving  all  claims  arisen 
or  to  accrue  by  reason  of  the  ele- 
vated road,  will  not  affect  a  subse- 
quent grant  of  the  abutting  prop- 
erty to  a  third  party  by  such 
grantee  before  any  lawful  acqui- 
sition of  the  easements  by  the 
railroad  company;  but  such  ease- 
ments pass  as  appurtenant  to  the 
property,  and  such  third  party, 
on  becoming  the  owner  thereof, 
is  solely  invested  with  the  right 
of  asking  to  restrain  the  operation 
of  the  railroad  and  to  recover 
compensation  for  the  easements; 
and  if  the  railroad  company  there- 
after makes  a  settlement  with  and 
payment  to  the  original  owner  for 
the  easements,  it  does  so  at  its 
peril.  Id, 

EJECTMENT. 

Parties.  While  the  plaintiff  in  an 
action  of  ejectment  may,  he  is 
not  obliged  to  join  as  parties  de- 
fendant all  those  who  may  be 
occupants  of  the  premises  de- 
scribed. The  words  of  the  Code 
of  Civil  Procedure  (g  1502),  "the 
occupant  thereof"  may  be  read 
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as  meaning  an  occupant,  and  not 
all  the  occupants.  Hennessey  v. 
PauUen,  255 


ELECTION  OP  REMEDIES. 

Contract  of  Sale  —  Action  for  Price. 
The  complaint  in  an  action 
brought  by  the  vendor  to  recover 
the  balance  of  the  contract  price 
of  bonds,  kept  open  a  tender 
of  undelivered  bonds,  and  the 
plaintiff  recovered  judgment. 
Mdd,  that  by  his  election  to  sue 
upon  the  contract,  the  plaintiff 
had  kept  alive  all  his  own  obliga- 
tions under  it;  that  no  acts  done 
by  him  after  the  commencement 
01  the  action  could  affect  the 
cause  of  action;  that  the  defend- 
ant-vendees, upon  payment  of  the 
judgment,  would  be  entitled  to 
demand  the  bonds  and  that  a  fail- 
ure to  comply  would  create  a 
cause  of  action  in  their  favor; 
that  the  fact  that  some  of  the  un- 
delivered bonds  remained  pledged 
to  others  to  secure  liabilities  of 
the  plaintiff  proved  nothing 
against  his  right  of  recovery,  but 
if  he  could  not  redeem  them  he 
could  be  compelled  to  account  for 
the  moneys  received  for  them; 
and,  that  if  any  of  the  bonds  had 
been  converted  and  passed  beyond 
his  control,  after  the  commence- 
ment of  the  action  and  without 
fault  on  his  part,  at  most,  if  at  all 
under  the  circumstances,  he  could 
be  compelled  to  account  for  their 
actual  value.     Stoke*  v.  Mackay. 

223 


ELECTIONS. 

1.  Westclieeter  and  Neio  York  Coun- 
ties. The  voters  in  the  territory 
of  Westchester  county,  annexed 
to  New  York  county  by  chapter 
984,  Laws  of  1895,  are  entitled  to 
vote  for  senator,  member  of  as- 
sembly and  justices  of  the  Su- 
preme Court,  the  same  as  though 
the  act  had  not  been  passed,  and 
elections  in  the  annexed  territory 
are  of  necessity  to  be  conducted 
under  the  control  of  the  election 
officers  of  the  city  and  county  of 
New  York,  and  the  returns  are  to 
be  made  to  the  proper  authorities 


of  Westchester  county.    Peapie  ex 
rd.  V.  Bd.  Suprs.  W.  Co,  1 

2.  Repeating  in  Voting  —  Evidence  on 
a  Trial  for  Murder.  On  the  trial 
of  an  indictment  for  murder,  com- 
mitted during  a  municipal  elec- 
tion, the  court  admitteci,  under 
the  defendant's  objection  and  ex- 
ception, evidence  of  repeating  in 
voting,  committed  in  the  presence 
and  tinder  the  supervision  of  the 
defendant,  at  the  polling  place  at 
which  the  killing  with  which  the 
defendant  was  charged  occurred, 
and  at  others  in  the  same  ward, 
immediately  preceding  the  killing, 
which  evidence  disclosed  a  sys- 
tematic plan  of  repeating  on  the 
part  of  the  defendant  and  his  asso- 
ciates, which  was  opposed  by  the 
deceased.  Held,  thnt  the  evidence 
was  properly  admitted  as  tending 
to  show  that  the  defendant's  act 
in  killing  the  deceased  was  delib- 
erate and  constituted  murder  in  the 
first  degree.     People  v,  Shea.     78 

3.  Residence  of  Voter  —  Seminary 
Students.  Under  the  provision  of 
the  Constitution  of  the  stnt-e  of 
New  York  (Art.  2,  §8).  to  the 
effect  that  for  tlie  purpose  of 
voting  a  residence  cannot  be 
gained  or  lost  by  reason  of  pres- 
ence or  absence  while  a  student  of 
any  seminary  of  learning,  it  is 
essential,  to  entitle  a  student  whose 
legal  residence  has  been  previ- 
ously elsewhere,  to  vote  in  the 
election  district  in  which  the 
seminary  is  situated,  that  the  in- 
tent to  change  his  legal  re  sidence 
be  manifested  by  acts  which  are 
independent  of  his  presence  as  a 
student  in  the  new  locality.  In 
re  Oarcey,  117 

4.  Theological  Students — Residence. 
The  rule  requiring  proof  of  change 
of  legal  residence  by  acts  inde- 
pendent of  the  presence  of  the 
student  in  the  seminary,  Jield,  to 
be  controlling  in  the  determination 
of  the  right  to  registration,  in  the 
election  district  in  which  the  semi- 
nary is  situated,  of  certain  stu- 
dents of  the  General  Theological 
Seminary  of  the  Episcopal  Church, 
in  New  *York  city,  living  in  one 
of  the  seminary  buildings.         Id, 

See  New  York  City,  8,  5. 
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ELEVATED  RAILROADS. 
See  Railkoadb,  1-4,  6-16. 

EMINENT  DOMAIN. 

1.  Appeal — Condemnation  Proceed- 
ings—  Bapid  Transit  Act.  An 
order  of  the  (General  Term  of  the 
Supreme  Court,  affirming  an  order 
of  the  Special  Term,  confirming 
the  report  of  commissioners  ap- 
pointed to  appraise  lands  under 
Uie  provisions  of  the  Rapid  Transit 
Act  (Laws  of  1875,  chap.  606),  is 
not  appealable  when  there  is  pre- 
sented only  an  error  of  law  or 
fact,  and  no  question  as  to  the 
jurisdiction  of  the  commissioners 
is  raised.  In  re  Brooklyn  El.  B. 
B.  Go.  V.  Flynn.  344 

2.  Error  of  Law.  On  appeal  to  the 
Court  of  Appeals  from  such  an 
order  of  affirmance,  the  petitioner 
sought  a  reversal,  on  the  ground 
that  the  commissioners  had  treated 
the  propertv  in  question,  which 
consisted  of  one  tract  on  which 
there  were  three  separate  build- 
ings, not  as  a  whole,  but  as  consist- 
ing of  three  distinct  parcels  —  the 
claim  being  that  the  depreciation 
of  one  piece  should  have  been  set 
off  against  the  advantage  to  the 
others.  Held,  that  this  presented 
an  error  of  law  simply,  and,  hence, 
that  the  appeal  could  not  be  enter- 
tained. •  Id. 

EQUITY. 

1.  Elevated  Bailroad  —  Abutting 
Property  —  Inj u  action.  When  the 
main  relief  sought  in  an  action 
against  an  elevated  railroad  com- 
pany is  an  injunction  restraining 
the  company  from  maintaining 
and  operating  its  road  in  a  street 
in  New  York  city  to  the  preju- 
dice of  the  abutting  property,  the 
equitable  nature  of  the  action  is 
not  affected  by  the  inclusion  of  a 
demand  for  past  damages  in  the 

Srayer  for  judgment,    Pegram  v. 
r.  Y.  El.  B.  B.  Co.  135 

2.  Action  for  Lijxinction  —  Sale  of 
Abutting  Property — Beservation. 
"When,  on  the  trial  of  such  an 
equitable  action  against  an  ele- 


vated railroad   company,  it   ap- 
pears, by  proof  of  Uie  plaintiff's 
conveyance  of  the  fee  of  the  abut- 
ting property  to  a  third  person, 
not  a  party  to  the  action,  that  the  • 
legal  title  is  no  longer  in  the  plain- 
tin  or  in  any  one  before  the  court, 
the  plaintiff  is  deprived  of   the. 
right  to  relief  by  way  of  injunc- 
tion against  the  company  or  of  an  •. 
award  for  damages  to  the  property  • 
subsequent  to  his  conveyance:  and 
such  deprivation  of  right  to  relief 
is  not  prevented  by  a  reservation, 
in  the  conveyance  from  the  plain- 
tiff, of  a  right  to    the  damages 
which  had  been  or  might  there- 
after be  caused  to  the  property 
because  of  the  defendant  elevated 
railroad,  together  with  the  right 
to  use  the  grantee's  name,  either 
in  a  release  of  the  easements  iui 
the  street  to  the  railroad  company, . 
or  in  any  suit  against  it.  M, 

8.  Damages —  Waiver  of  Jury  Trial, 
When  in  such  an  action  for  an  in- 
junction with  a  prayer  for  dam- 
ages, the  defendant  elevated  rail- 
road company  has  had  knowledge 
of  the  plaintiff's  conveyance  of 
the  abutting  property  for  a  long 
period  before  the  trial,  but  has; 
taken  no  steps  to  obtain  a  trial 
upon  the  law  side  of  the  court, 
and  has  suffered  the  plaintiff  to 
proceed  and  give  evidence  upon, 
the  trial  at  an  Equity  Term  with- 
out objection,  it  may  be  deemed 
to  have  waived  the  right  to  go  to 
a  jury  on  the  question  of  past 
damages  sustained  by  the  plaintiff 
up  to  the  time  of  his  conveyance 
of  tlic  property;  and,  under  such 
circumstances,  the  trial  court,  hav- 
ing jurisdiction  both  in  law  and 
equity,  may  settle  the  litigation 
between  the  parties,  so  far  as  enti- 
tled to  do  so,  by  an  award  of  the 
rental  dama^^e  sustained  by  the 
plaintiff  while  holding  the  leral 
title  to  the  premises.  Id. 

4.  Damages.  When,  in  such  an  ac- 
tion, the  determination  of  the  trial 
court  on  the  question  of  the. 
amount  of  damages  sustained  by 
the  abutting  property  has  beeu 
upheld  by  the  General  Term,  such 
determination  should  be  left  un- 
disturbed on  appeal  if  made  with- 
out ^ross  violation  or  abuse  of 
principle.  Id. 
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5.  Garparaiion  —  Accmmiing  —  -4c- 
tion  by  Stockholder.  Where  a  cor- 
poration is  exclusively  under  the 
control  of  the  trustees  and  officers, 
whose  acts  and  management  are 
questioned,  equity  permits  a  stock- 
holder to  bring  an  action  for 
an  accounting  in  his  own  name. 
Sagey.  Culver.  241 

6.  Pleadings.  When  it  can  fairly  be 
gathered  from  all  the  allegations 
of  a  complaint  in  such  an  action 
that  the  officers  and  directors  of 
the  corporation  have  made  use  of 
relations  of  trust  and  confidence  in 
order  to  secure  or  promote  some 
selfish  Interest,  enough  is  then 
averred  to  set  a  court  of  equity  in 
motion,  and  to  require  an  answer 
from  the  defendants  in  regard  to 
the  facts.  Id. 

7.  Stale  Action.  If  a  claim  or  cause 
of  action  is  barred  by  lapse  of 
time,  that  defense  mifst  be  pre- 
sented by  answer  and  cannot  ordi- 
narily be  presented  by  demurrer. 

*  Id. 

8.  Public  Officer — Injunction  —  Irre- 
parable Lijm^.  Where  a  public 
officer,  under  color  of  office  and  the 
provisions  of  a  statute,  threatens 
to  do  an  act  which  will  inflict  per- 
manent damage  to  the  realty  of 
another,  the  owner  thereof  is  not 
bound  to  wait  until  the  threatened 
act  has  been  actually  committed, 
but  may  at  once  invoke  the  equi- 
table interference  of  the  courts 
to  restrain  such  act.  on  establish- 
ing that  he  does  not  come  within 
the  provisions  of  the  statute  un- 
der which  the  officer  claims  to  act. 
Flood  V.  Van  Wormer.  284 

"9.  Commissioner  of  Highways  — 
Abuse  of  Authority  —  Cloud  on 
Title  —  Injunction.  In  an  action 
brought  to  restrain  the  defendant 
as  commissioner  of  highways  from 
removing  plaintiff's  house  as  en- 
croaching upon  the  highway,  un- 
der the  Highway  Law  (Chap.  568, 
Laws  of  1890,  §  105),  it  appeared 
that  the  defendant  had  served  a 
notice  upon  the  plaintiff,  which 
was  also  filed  in  the  town  clerk's 
office,  to  the  effect  that  his  house 
encroached  upon  the  highway  to 
an  extent  described,  and  he  was 
required  to  remove  the  building; 


annexed  to  the  notice  was  a  copy 
of  an  order  which  recited  that  the 
commissioner  of  highways  had 
ascertained  that  the  highway  was 
so  encroached  upon,  and  which 
ordered  the  house  to  be  removed; 
it  also  appeared  that  the  defend- 
ant stated  to  the  plaintiff  Uiat  he 
would  m6ve  his  house  after  col- 
lecting the  fine.  Plaintiff  recov- 
ered a  judgment  adjudging  that 
his  house  did  not  encroach  upon 
the  highway  and  restraining  the 
defendant  as  prayed  for.  Held, 
proper;  that  while  the  action  could 
not  be  maintained  upon  the  ground 
that  the  notice  created  a  cloud 
upon  plaintiff's  title,  it  was  main- 
tainable by  reason  of  a  threatened 
abuse  of  authority  by  a  public 
officer  under  color  of  office;  that  as 
the  statute  gave  the  power  to 
defendant  to  proceed  summarily 
agdnst  the  plaintiff's  property, 
and  he  had  threatened  to  exercise 
it,  plaintiff  having  established  that 
he  did  not  come  within  the  pro- 
visions of  the  statute,  was  entitled 
to  an  injunction  restraining  the 
threatened  injury.  Id. 

10.  Elevated  Railroads — Injunction. 
It  seems,  that  proof  of  a  substantial 
and  continuing  injury  to  the  rental 
value  of  abutting  property  will 
sustain  an  action  for  an  injunction 
against  an  elevated  street  railroad; 
and  that  the  right  to  such  equi- 
table relief  will  not  be  defeated  by 
the  fact  that  the  injury  to  the  fee 
value  is  found  to  be  merely  nom- 
inal. Jamieson  v.  Kings  Co.  El.  R. 
Co.  322 

11.  Evidence.  It  is  not  permissible, 
in  such  an  elevated  railroad  action, 
to  prove  the  evil  effect  of  the  road 
in  diminishing  values,  by  the  pro- 
cess of  calling  the  owners  of  prop- 
erty in  the  vicinity  and  proving, 
in  each  case,  what  the  particular 
premises  owned  by  the  witness 
rented  for  before  the  road  was 
built  and  what  thereafter.  Id. 

12.  Retnedy  at  Law  —  Objection 
Raised  on  Appeal.  The  defense 
of  an  adequate  remedy  at  law, 
under  the  statute,  to  remove 
obstructions  from  a  public  high- 
way, when  not  interposed  by 
answer  or  raised  at  the  trial,  can- 
not   be    mtide    available    by  an 
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objection  raised  for  the  first  time 
after  Judgment,  in  an  action  in 
equity  brouglit  by  a  private  per- 
son to  compel  the  removal  of 
obstructions  and  for  incidental 
damages,  and  is  not  a  good  ground 
for  reversing  the  judgment. 
Wdkefnian  v.  Wilbur.  657 

13.  Lapse  of  Legal  Bemedy.  When 
a  judgment  creditor  suffers  his 
remedy  at  law  against  the  realty 
of  the  judgment  debtor  to  lapse 
by  faihng  to  docket  the  judg- 
ment in  the  county  in  which  the 
realty  is  situated  and  issuing 
execution  thereon,  within  ten 
years  after  the  fllingof  the  judg- 
ment roll  (Code  Civ.  Pro.  §  1251), 
his  equitable  remedies  in  respect 
to  such  realty  are  also  cut  off. 
F,  H,  N.  Bank  v.  Bussing.       666 


ERROR  OF  LAW. 

See  Appeal. 

EVICTION. 
See  Landloiid  and  Tenant,  2. 

EVIDENCE. 

1.  Libel  —  Evidence  in  Mitigation. 
While  a  defendant  cannot  show, 
in  mitigation  of  damages  for  a 
specific  libel,  other  and  discon- 
nected immoralities  on  the  part  of 
the  plaintiff,  but  can  attack  only 
the  plaintiff's  general  character, 
yet  where  two  charges  in  an  al- 
leged libelous  publication  relate  to 
the  same  subject-matter  and  are 
not  disconnected  and  independent, 
and  the  plaintiff  submits  only  one 
of  the  charges  to  the  jury,  al- 
though the  other  charge  was  also 
counted  on  in  the  complaint  and 
justified  in  the  answer,  the  defend- 
ant may,  under  certain  circum- 
stances, give  evidence  in  substan- 
tiation of  such  other  charge,  in 
mitigation  of  damages  on  the 
charge  submitted  to  the  jury. 
Holmes  v.  Jones.  59 

2.  Libel  —  Evidence  in  Mitigation  — 
Charges  of  Attempted  Extortion  and 
IntiKtication.  The  plaintiff  in  an 
Action  for  libel  w^as  an  undertaker. 


who  had  rendered  some  services  at 
Mount  McGcegor  in  preparing  the 
body  of  General  Grant  for  burial. 
It  appeared  that  the  plaintiff  had 
provoked,  by  writing  a  letter  to  a 
certain  newspaper,  pubUc  discus- 
sion of  the  non-payment  of  his 
bill  by  General  Grant's  family,  and 
that  the  defendant  newspaper  had 
replied  in  the  aReged  libelous  ar- 
ticle, which  charged  the  plaintiff 
with  presenting  an  extortionate 
bill  and  with  intoxication  at  the 
time  he  performed  the  service. 
The  complaint  counted  on  both 
charges,  and  the  answer  justified 
both.  On  the  first  trial,  the  de- 
fendant established  a  justification 
of  the  charge  of  extortion.  On  a 
second  trial,  the  plaintiff  omitted 
to  read  to  the  jury  the  part  of  the 
libelous  article  which  charged  ex- 
tortion, but  put  in  evidence  only 
the  part  which  alleged  intoxica- 
tion. The  defendant  put  in  evi- 
dence the  whole  article  and  gave 
evidence  tending  to  justify  the 
charge  of  drunkenness,  and  upon 
this  issue,  the  only  one  submitted, 
a  verdict  was  rendered  for  the 
plaintiff  for  punitive  damages. 
During  the  trial,  the  defendant  of- 
fered to  prove,  in  mitgation  of 
damages,  the  truth  of  the  alleged 
libel  relating  to  the  subject  of  ex- 
tortion, but  the  evidence  was  ex- 
cluded. Held,  that,  under  the  cir- 
cumstances of  the  case,  it  was 
competent  for  the  defendant,  in 
mitigation  of  damages  as  to  that 
part  of  the  alleged  libel  charging 
drunkenness,  to  show  that  the 
charge  of  attempted  extortion  was 
true;  and  that  the  refusal  to  per- 
mit this  was  reversible  error.    Id. 

3.  Oriminal  Trial — Evidence  of  An- 
other  Offense  —  Murder  —  Bepeat- 
ing  in  Voting,  On  a  trial  for  mur- 
der, the  court  admitted,  under  the 
defendant's  objection  and  excep- 
tion, evidence  of  repeating  in  vot- 
ing, committed  in  the  presence  and 
under  the  supervision  of  the  de- 
fendant, at  the  polling  place  at 
which  the  killing  with  which  the 
defendant  was  charged  occurred, 
and  at  othei-s  in  the  same  ward, 
immediately  preceding  the  killing, 
which  evidence  disclosed  a  sys- 
tematic plan  of  repeating  on  the 
part  of  the  defendant  and  his  as- 
sociates, which  was  opposed  by 
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the  deceased.  Eeld,  that  the  evi- 
dence was  properly  admitted  as 
tending  to  show  that  the  defend- 
ant's act  in  killing  the  deceased 
was  deliberate  and  constituted 
murder  in  the  first  degree.  People 
V.  Shea,  78 

4.  Wntte?i  Contract  —  Oral  Evidence. 
Oral  evidence  is  not  admissible  to 
explain  or  limit  the  meaning  of 
the  word  *'  incompatibility/'  when 
stated  among  the  grounds  for  dis- 
charge provided  in  a  written  con- 
tract of  employment  Oray  v. 
Shepard.  177 

5.  Murder  —  Precedent  Quarrel  — 
Lapse  of  Time,  Where,  on  a  trial 
for  murder,  it  is  shown  that  the 
homicide  was  preceded  by  a  quar- 
rel between  the  parties,  in  which 
the  defendant  was  assaulted  by 
the  deceased;  that  the  quarrel 
ended  and  the  parties  separated, 
and  that  the  defendant,  having  no 
lonjjer  any  reason  to  apprehend 
bodily  danger,  returnea  with  a 
pistol  and'  shot  the  deceased,  it  is 
a  question  of  fact  for  the  deter- 
mination of  the  iury  whether  suf- 
ficient time  haa  elapsed  for  the 
excited  passions  of  the  defendant 
to  cool.     People  V.  Kerrigan.    210 

6.  Murder  —  Precedent  Quarrel  — 
Lapse  of  Time.  If,  on  a  trial  for 
murder,  it  appears  that  the  fatal 
act  was  committed  by  the  defend- 
ant while  smarting  and  angered 
by  reason  of  insults  and  blows 
received  from  the  deceased  in  a 
recent  quarrel,  that  fact  consti- 
tutes in  law  no  excuse  or  justifica- 
tion for  the  killing,  when  there 
had  intervened  time  and  oppor- 
tunity for  reason  to  assume  its 
sway  and  the  passions  to  cool.    Id, 

7.  Elevated  Railroad  Actions.  It  is 
not  permissible,  in  an  action,  to 
enjoin  the  operation  of  an  elevated 
railroad  by  an  owner  of  abutting 
property,  to  prove  the  evil  effect 
of  the  road  in  diminishing  values, 
by  the  process  of  calling  the 
owners  of  property  in  the  vicinity 
and  proving,  in  each  case,  what 
the  particular  premises  owned  by 
the  witness  rented  for  before  the 
road  was  built  and  what  thereafter. 
Jamieson  v.  Kings  Co.  El.  P.  Co. 


8.  Former  Adjudication,  Evidence 
de  hors  the  record  —  introduced  to 
show  that  a  judgment  roll,  which 
disclosed  the  disallowance,  as  a 
counterclafm,  of  the  claim  asserted 
in  the  action  on  trial,  was  not  a  bar 
to  such  action,  for  the  reason  that 
there  had  been  no  adjudication 
on  the  counterclaim  upon  the 
merits,  and  that  its  disallowance 
was  for  want  of  jurisdiction  only 
—  examined  and  held  to  fall  short 
of  establishing  the  contention. 
Wright  v.  Miller.  S62 

9.  Contra4U  —  Certificate  of  Work 
Done.  When  a  contract  for  work 
stipulates  that  the  amount  due  the 
contractor  shall  be  evidenced  by  a 
certificate  of  a  civil  engineer,  such 
a  certificate  is  not  depriv«i  of  its 
effect  as  evidence  in  an  action  to 
recover  the  amount  claimed  by 
the  contractor,  merely  by  the  fact, 
that  it  was  made  after  the  com- 
mencement of  the  action,  when 
the  contract  does  not  make  such  a 
certificate  an  indispensable  condi- 
tion of  maintaining  any  action. 
GhiUies  v.  Manli,  B,  Impr.  Co.   420 

10.  Paper  Made  with  a  View  to  Set- 
tlement of  Controversy.  It  is  too 
late  to  object  on  appeal  that  a 
paper,  introduced  in  evidence  by 
a  successful  party  as  the  basis  for 
the  amount  of  his  recovery,  was 
inadmissible  because  made  with  a 
view  to  the  settlement  of  the  con- 
troversy, when  no  such  question 
was  raised  at  the  trial,  and,  if  it 
had  been  made  then  the  success- 
ful party  might  have  sustained 
that  part  of  his  case  by  other 
proof.  Id. 

11.  Husbands  Possession  of  Wif^s 
Realty.  Evidence  that  a  man 
lived  with  his  family  on  his  wife's 
premises;  that  while  there  he  paid 
some  small  bills  for  repairs;  and 
that  on  one  occasion  the  taxes  on 
the  property  were  paid  with  his 
personal  taxes  in  one  payment  by 
some  one  not  identified  by  the  tes- 
timony, is  insufficient  to  show 
that  the  husband  had  any  legal 
possession  of  the  premises  which 
can  support  his  covenants  of  war- 
ranty and  quiet  enjoyment  in  a 
deed  of  the  premises  inade  by  his 
wife  and  himself  as  grantors. 
Mygait  v.  Coe.  456 
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12.  JReeeipt  of  Cormderation  by  Hub- 
band.  A  witness  may  be  asked 
whether  or  not  he  received  any 
part  of  the  consideration  paid  for 
and  expressed  in  a  deed  of  his 
wife's  premises  with  covenants  of 
warranty  and  quiet  enjoyment  in 
which  he  joined  as  grantor  and 
covenantor,  where  the  issue  is  as 
to  his  possession  of  the  premises, 
since  the  evidence  may  have  some 
bearing  on  that  issue  and  does  not 
tend  in  any  just  sense  to  contra- 
dict or  vary  any  right  or  liability 
depending  upon  the  terms  of  the 
instrument.  Id. 

18.  Forged  Check.  It  is  material 
error  on  the  trial  of  an  indictment 
for  forgery  by  uttering  a  forged 
check,  to  admit,  as  bearing  upon 
the  question  of  intent,  other  simi- 
lar checks  found  upon  the  person 
of  the  defendant  with  the  forged 
check  counted  upon,  without 
proof  that  they  were  also  forger- 
ies.    Feopley.AUrnan.  473 

14.  Deed  of  Minerals  —  Meaning  of 
Words  —  Statements  of  Parties. 
The  interpretation  of  the  words 
"minerals  and  ores"  in  a  deed 
cannot  be  controlled  in  an  action 
which  is  not  brought  to  reform 
the  deed  but  to  determine  the 
rights  of  the  parties  under  the  in- 
strument as  written,  by  testimony 
of  the  purpose  of  the  "grantees  in 
acquiring  the  property,  or  of  their 
statements  made  contemporane- 
ously with  the  deed  that  they  had 
purchased  the  iron  ore  on  the 
premises.  Armstrong  v.  L.  C. 
Granite  Co.  495 

16.  Usa^ge  —  Meaning  of  Word '  'Min- 
erals.'* Evidence  of  certain  per- 
sons who  lived  or  had  property  in 
the  locality  in  which  mineral 
property  was  situated,  that  the 
word  "  minerals  "in  a  conveyance 
of  such  property  was  understood 
"about  there"  to  mean  iron  ores, 
without  proof  that  any  transaction 
had  taken  place  based  upon  such 
usage,  or  that  such  usage  was 
known  to  either  of  the  parties  to 
the  conveyance  in  which  the  word 
is  used,  will  not  be  sufficient  to 
establish  a  settled  and  recognized 
usage  which  will  override  the 
legal  meaning  of  the  word.        Id. 


16.  Wrecking  of  Train  —  Evidence  as 
to  Condition  of  Roadbed.  The  fact 
that  rotten  ties  had  been  seen 
along  a  railroad  track,  proved  by  a 
witness  who  knew  nothing  about 
railroading,  without  any  evidence 
that  the  roadbed  was  unsafe,  or 
that  the  presence  of  rotten  ties  was 
the  proximate  cause  of  the  wreck- 
ing of  a  train  while  runnlDg 
down  a  steep  incline  at  great 
speed  on  a  frosty  night  when  the 
trainmen  lost  control  of  it,  is  not 
sufficient  to  allow  the  jury  to  infer 
that  the  roadbed  was  actually  un- 
safe, or  that  the  proximate  cause 
of  the  accident  was  other  than  the 
loss  of  control  of  the  train  as  it 
descended  the  hill.  Wooden  v. 
W.  N.  Y.  d  P.  R.  R.  Co.  508 

17.  Reference — Disregard  of  Incom- 
petent Evidence.  While  under  or- 
dinary circumstances,  a  referee 
(or  a  judge,  in  the  case  of  a  trial 
without  a  .jury),  who  has  erro- 
neously admitted  incompetent 
evidence,  cannot,  after  the  sub- 
mission of  the  case  to  him  for  de- 
cision, cure  the  error  by  simply 
reporting  that  he  has  disregarded 
the  evidence  erroneously  admitted, 
and  formed  his  judgment  without 
reference  thereto:  yet,  when  it  ap- 
pears that  the  error  of  the  referee 
in  admitting  the  incompetent  evi- 
dence has  been  substantially  cured 
bv  the  peculiar  and  exceptional 
circumstances  of  the  particular 
case  —  as,  e.  g.,  that  the  referee, 
bv  the  consent  of  the  parties,  had 
aided  by  his  own  observation  the 
conclusion  he  had  come  to  on  the 
question  as  to  which  he  reported 
that  he  had  disregarded  the  in- 
competent evidence,  namely,  the 
damages  suffered  by  landowners 
by  reason  of  the  building  of  a 
telephone  line  along  a  highway 
opposite  their  lands;  that  there 
was  other  evidence  in  the  case 
upon  which  his  determination  on 
that  question  could  be  satisfac- 
torily founded,  and  that  an  oppor- 
tunity had  in  fact  been  given  the 
parties  to  re-open  the  case  and 
give  further  evidence  if  they  de- 
sired—  the  judgment  will  not  be 
reversed  by  re*ison  of  such  error. 
Blashjield  v.  E.  8.  T.  cfe  T.  Co.    520 

18.     Libel  —  Mitigating      Circum- 
stances.     To    constitute    mitigat- 
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ing  circumstances,  in  an  action 
for  libel  (aside  from  the  prior  acts 
or  publications  of  the  plaintiff 
tending  to  exasperate  the  feelings 
of  the  defendant,  and  which  do 
not  exist  in  this  case),  the  facts, 
while  not  proving  the  truth  of 
tlie  charge,  must  tend  in  some  ap- 
preciable degree  'towards  such 
proof;  they  must  be  connected 
with  or  bear  upon  the  defamatory 
charge,  and  must  tend  to  disprove 
malice  by  showing  that  the  charge 
w^as  made  in  the  honest  belief  that 
it  was  true,  with  some  reason  for 
such  belief,  and  without  actual 
malice  or  evil  design.  Mattice  v. 
Wilcox.  624 

19.  Repetition  of  Objection,  When, 
on  a  trial,  a  question  to  a  witness 
has  been  excluded  upon  an  ob- 
jection of  incompetency,  which 
stated  the  grounds  thereof,  an  ob- 
jection interposed  to  a  repetition  of 
the  same  question  will  support  an 
exclusion  thereof,  although  it 
omitted  to  re-state  the  ground  of 
objection,  when  it  is  apparent 
that  the  ground  once  stated  must 
have  been  understood  as  applying 
to  each  question.  CarUon  v.  yVin- 
terson.  652 

20.  Impeachment  of  Witness.  One 
c-allcd  to  discredit  a  witness  is  not 
competent  to  testify  as  to  his 
general  reputation  and  whether  or 
not  he  would  believe  him  under 
oath,  without  first  showing  knowl- 
edge of  such  reputation.  Id. 

21.  Impeachment  of  Witness.  Where, 
upon  cross-examination  of  a  wit- 
ness, it  appears  that  he  has  been 
confined  in  a  penitentiary,  it  is 
proper  to  show  on  his  re-direct 
examination  the  nature  of  the 
crime  for  which  he  was  imprisoned. 

Id. 

EXECUTION. 

1.  Execution  Sale  —  AttacJiment  — 
Withdrawal  of  Execution.  In  an 
action  brought  by  an  attachment- 
judgment  creditor  to  establish  a 
priority  of  lien  on  a  fund  arising 
from  the  sale  of  Land  on  executions 
on  judgments,  some  of  which  were 
paramount  liens  to  that  of  the 
plaintiff,  it  appeared  that  the  liens 
of  the  contesting  defendants  were 


based  upon  judgments  entered 
prior  to  the  plaintiff's  judgment, 
in  actions  in  which  attachments 
had  been  issued  and  levied  subse- 
quent to  the  plaintiff's  attachment, 
and  thiit  the  plaintiff  had  with- 
drawn his  execution  from  the  sher- 
iff on  the  day  of  and  before  the  sale. 
Held,  that  the  withdrawal  of  the 
plaintiff's  execution  in  no  way 
affected  the  lien  of  his  attachment, 
and  did  not  prejudice  the  contest- 
ing defendants.  Van  Camp  v. 
Searle.  150 

2.  Execution  Sale  —  Notice,  A 
sheriff  having  advertised  a  sale, 
cannot  sell  under  that  notice  on 
an  execution  subsequently  re- 
ceived by  him.  Id, 

3.  Execution  Sale  —  Notice  —  Stibse- 
quent  Execution  —  Postponement. 
The  sheriff's  sale  which  produced 
the  fund  in  suit,  was  preceded  by 
a  notice  of  a  sale  "upon  execu- 
tions (then)  in  the  sheriff's  hands." 
After  the  commencement  of  the 
publication  of  this  notice,  an 
execution  was  issued  to  the  sheriff 
upon  a  judgment  which  had 
been  obtained  against  the  com- 
mon judgment  debtor  before  any 
of  the  Judgments  upon  which  the 
executions  then  in  the  sheriff's 
hands  had  issued.  Thereafter, 
the  sale  was  postponed  '*  pursuant 
to  the  above  notice,"  and  the 
sheriff  gave  no  notice  that  the  sale 
was  to  be  niade  on  any  execution 
other  than  those  in  his  hands  when 
the  first  publication  was  made, 
and  at  the  sale  he  did  not  include 
the  additional  execution  in  his 
announcement.  Held^  that  the 
land  was  not  sold  on  such  addi- 
tional execution,  but  in  legal 
effect  was  sold  subject  to  the 
judgment  on  w^hich  that  execution 
was  issued;  and,  consequently, 
that  such  judgment  was  not  en- 
titled to  x>aynient  out  of  the  fund. 

Id, 


EXECUTORS     AND    ADMINIS- 
TRATORS. 

Bemonal  of  ExeciUor  —  Action  for 
Trust  Assets — Conversion  —Attach- 
ment.  In  an  action  brought  by  an 
attachment- judgment  creditor  to 
establish  a    priority  of  lien  on  a 
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fund  arising  from  a  sheriff's  sale  of 
realty  under  executions,  two  of 
the  defendant  lienors  contested 
the  validity  of  the  plaintiff's  at- 
tachment, which  had  been  issued 
on  the  commencement  of  an  ac- 
tion, in  form  an  action  for  the  con- 
version of  personal  property  (Code 
Civ.  Pro.  §  635),  solely  upon  the 
ground  that  the  facts  stated  in  the 
complaint  therein  showed  that  the 
only  cause  of  action  was  one  in 
equity  for  an  accounting,  and  con- 
sequently that  the  action  was  not 
in  fact  one  in  which  an  attach- 
ment could  issue.  It  appeared 
that  the  action  in  which  such  at- 
tachment was  issued  was  brought 
by  an  administrator  with  the  will 
annexed  against  his  predecessor 
executor,  who  it  was  charged  had 
absconded.  The  complaint  on 
which  (together  with  an  affidavit 
which  assorted  that  the  action 
was  brought  for  a  wrongful  con- 
version) the  attachment  was  issued 
stated  that  the  defendant  had  ren- 
dered an  account  as  executor, 
which  had  been  settled  judicially 
and  the  balance  fixed  and  left  in 
his  hands  during  the  life  of  a 
beneficiary  of  the  income,  which 
had  ended;  that  he  subsequently 
sold  property  of  the  estate  and 
received  the  proceeds;  that  he  had 
been  cited  to  account  further  and 
failed  to  appear,  and  thereupon 
had  been  removed  from  his  office 
as  executor  and  his  letters  re- 
voked, and  letters  of  administra- 
tion with  the  will  annexed  issued 
to  the  plaintiff;  the  complaint  then 
charged  conversion  and  demanded 
judgment  for  a  specified  sum.  It 
appeared  that  the  form  of  the  ac- 
tion had  not  been  previously  ques- 
tioned, and  that  the  action  had 
proceeded  to  judgment  in  favor  of 
the  plaintiff  therein,  which  judg- 
ment remained  in  full  force. 
Held,  that  it  was  not  important  to 
determine  whether,  under  the 
special  circumstances,  an  action 
for  conversion  would  lie  against 
the  removed  executor  in  behalf  of 
his  successor  in  the  administra- 
tion; that  such  an  action  w^as  in 
fact    brought;    that    the     judge 

granting  the  attachment  had  juris- 
iction,  and  that  the  attachment 
was  not  invalid  as  to  the  present 
contesting  lienors.  Van  Camp  v. 
SearU.  150 


EXEMPTION  rPROM  LIA- 
BILITY). 

See  Municipal  Corporations,   1. 


EXTRAORDINARY  OYER  ANI> 
TERMINER. 

See  Courts,  1. 

FAILURE  OP  INVESTMENT. 
See  Fraud,  8. 

FIRE  INSURANCE. 

See  Insurance,  7. 

FOREIGN  CORPORATIONS. 
See  Corporations,  1,  2. 

FORGERY. 

1.  Indictment — Duplicity.  An  in- 
dictment for  forgery  in  the  second 
degree,  which,  in  a  single  count, 
alleges  that  the  defendant  forged 
an  indorsement  on  a  bank  check, 
with  the  intent  to  defraud  a  per 
son  named,  and  offered  the  same 
to  such  person  in  payment  for 
goods  purchased,  is  not  open  to 
the  objection  that  it  charges  two 
distinct  crimes,  namely,  forgery 
and  uttering  —  the  allegation  of 
uttering  the  check  beinp  simply 
the  statement  of  a  fact  evidentiary 
of  the  intent  to  defraud  essential 
to  constitute  the  charge  of  for- 
gery.    People  v.  Altman.  478 

2.  Forged  Cheek — Evidence,  It  is 
material  error  on  the  trial  of  an 
indictment  for  forgery  by  uttering 
a  forged  check,  to  admit,  as  bear- 
ing upon  the  question  of  intent, 
other  similar  checks  found  upon 
the  person  of  the  defendant  with 
the  forged  check  counted  upon, 
without  proof  that  they  were  also 
forgeries.  Id, 

See  Deeds,  2-4. 

FORMER  ADJUDICATION. 

Evidence.  Evidence  <Je  hors  the 
record — introduced  to  show  that- 
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a  judgment  roll,  which  disclosed 
the  disallowance,  as  a  counter- 
claim, of  the  claim  asserted  in  the 
action  on  trial,  was  not  a  bar  to 
such  action,  for  the  reason  that 
there  had  been  no  adjudication  on 
the  counterclaim  upon  the  merits, 
and  that  its  disallowance  was  for 
want  of  jurisdiction  only — ex- 
amined and  held  to  fall  short 
of  establishing  the  contention. 
Wright  v.  MOer,  882 


FRAUD. 

1.  Action  for  Deceit — Actual  Fravd, 
Nothing  less  than  proof  of  actual, 
intentional  fraud,  as  distinguished 
from  a  mere  breach  of  duty  or  the 
omission  to  use  due  care,  m  addi- 
tion to  proof  of  damage,  will  sus- 
tain an  action  for  deceit.  Kountze 
V.  Kennedy.  124 

2.  Action  for  Deceit  — ■.  Misrepresenta- 
tion. The  misrepresentation  upon 
which  an  action  for  deceit  is  based 
must  be  shown  not  only  to  have 
been  false  and  material,  but  it 
must  also  be  shown  that  the  de- 
fendant when  he  made  it  knew 
that  it  was  false,  or  not  knowing 
whether  it  was  true  or  false  ana 
not  caring  what  the  fact  might  be, 
made  it  recklessly,  paying  no  heed 
to  the  injury  whch  might  ensue. 

Id. 

8.  Pu/rchase  of  Corporate  Stock  — 
Statement  of  Officer  to  Proposed 
Purchaser  —  Omission  of  Liabili- 
ties. In  an  action  for  deceit  in 
inducing  plaintiffs  to  purchase 
stock  and  bonds  of  a  manufactur- 
ing corporation,  which  failed  soon 
after  the  purchase,  it  appeared 
that  the  plaintiffs  made  the  pur- 
chase upon  the  application  of  the 
defendant,  who  was  the  president 
of  the  company;  that  the  defend- 
ant, after  the  application  and  be- 
fore the  purchase,  furnished  the 
plaintiffs,  at  their  request,  with  a 
written  statement  which  pur- 
ported to  contain  thft  entire  assets 
and  liabilities  of  the  company,  but 
from  which  there  was  in  fact 
omitted  a  claim  against  the  com- 
pany which  was  then  in  suit  and 
which  resulted  in  a  judgment 
against  the  company  after  the 
purchase.    The  defeuilant  claimed 


that  this  item  was  omitted  from 
the  SL-atement  for  the  reason  that 
the  company  was  advised  by  coun- 
sel that  It  could  not  be  made  liable 
for  the  claim,  and  that  neither  the 
company  nor  its  counsel  regarded 
the  claim  as  a  valid  obligation. 
Hield,  that  if  the  non-disclosure  of 
the  claim  was  attributable  to  an 
honest  belief,  upon  reasonable 
grounds,  that  the  claim  was  not 
valid  and  could  not  be  enforced, 
the  fraudulent  intent  was  lacking 
and  the  charge  of  deceit  failed. 

Jd. 

4.  Corporation  —  Statement  of  Busi- 
ness— Personal  Knowledge  of  Officer, 
The  written  statement  of  assets 
and  liabilities  furnished  to  the 
plaintiffs  by  the  defendant,  re- 
lated to  the  affairs  of  a  large  cor- 
poration, widely  extended  and 
having  agencies  in  a  large  number 
of  cities  throughout  the  country. 
Heldy  that  the  mere  facts  that  the 
defendant  was  president  of  the 
corporation  and  that  he  furnished 
the  statement  as  a  statement  of 
the  entire  assets  and  liabilities, 
were  not  enough  of  themselves  to 
warrant  the  mference  that  the 
defendant  represented  that  the 
statement  was  true  of  his  own 
knowledge.  Id, 

5.  Attacfiment.  To  authorize  an  at- 
tachment under  the  Code  of  Civil 
Procedure  (§  636,  sub.  2)  there 
must  be  actual  or  intended  fraud. 
Casola  V.  Vasquez,  258 

6.  Intent  to  Defraud.  The  payment 
of  an  honest  debt,  by  a  limited 
partnership,  while  insolvent,  in 
violation  of  the  statute  of  another 
state  under  which  it  was  organ- 
ized, making  such  a  transfer  void 
as  to  creditors,  does  not  show  that 
the  debtor  has  *'  assigned,  disposed 
of  or  secreted  his  property  "  with 
intent  to  defraud  his  creditors,  and 
an  attachment  based  upon  such 
transfer  should  be  vacated.        Id. 

7.  Statute  of  Limitations — Code  of 
Civil  P'ocedure,  §  882,  Sub.  6. 
Where  the  circumstances  are  such 
as  to  suggest  to  a  person  of  ordi- 
nary intelligence  the  probability 
that  he  has  been  defrauded,  a  duty 
of  inquiry  arises,  and  if  he  omits 
that  inquiry  when  it  would  have 
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developed  the  truth  and  shuts  his 
eyes  to  the  facts  which  call  for  in- 
vestigation, knowledge  of  the 
fraud  will  be  imputed  to  him  and 
he  will  be  held,  for  the  purposes 
of  the  provisions  of  the  Statute 
of  Limitations  embodied  in  sub- 
division 5  of  section  382  of  the 
Code  of  Civil  Procedure,  to  have 
actually  known  what  he  might  and 
ought  to  have  known.  Higgina  v. 
Orotue.  411 

8.  Failure  of  Investment,  The  mere 
fact  that  a  venture  in  which  one 
has  been  induced  to  invest  results 
disastrously  and  the  investment 
fails  does  not  raise  the  implication 
that  the  venture  had  failed  when 
the  investment  was  made;  there 
must  be  something  beyond  this 
to  raise  the  duty  of  inquiry  on  the 
part  of  the  investor  and  to  justify 
a  suspicion  of  fraud  in  inducing 
him  to  invest.  Id, 


GAS  COMPANY. 
8ee  Negligence,  4-6. 

GENERAL  TERM. 
See  Courts,  2. 

GIFT. 

1.  Comm  Mortis  —  Taxable  Tranter 
Act  of  1S92  ^Beiroaction.  The 
claiise  in  subdivision  8  of  section 
1  of  the  Taxable  Transfer  Act  of 
1892,  that  "  such  tax  shall  also  be 
imposed  when  any  such  person  or 
corporation  becomes  beneficially 
entitled,  in  possession  or  expec- 
tancy, to  any  property  or  the  in- 
come thereof  by  any  such  transfer, 
whether  made  before  or  after  the 
passage  of  this  act,"  is  to  be  re- 
stricted to  the  case  of  grants  or 
gifts  causa  mortis,  mentioned  in 
the  preceding  portion  of  the  sub- 
division, and  does  not  extend  to 
transfers  by  will  or  intestacy  so  as 
to  subject  to  taxation  rights  of 
succession  which  accrued  before 
the  statute  came  into  existence: 
In  re  Seaman,  69 

2.  Will-^Oift  for  CharitaMe  Pur- 
poses in  Trust  —  Failure  to  Desig- 


nate Beneficiary,  The  will  of  a 
testatrix,  who  died  in  1882,  gave, 
bequeathed  and  devised  unto  one 
D.  W.  P.  a  portion  of  her  estate, 
accompanied  with  the  following 
words:  "This  gift  and  devise  is 
made  upon  the  trust  and  confi- 
dence reposed  in  the  said  D.  W. 
P.,  that  he  will  dispose  of  the  said 
property  among  the  charitable  and 
benevolent  institutions  or  corpo- 
ruaons  in  the  city  of  Rochester  as 
he  shall  choose,  and  such  sums 
and  proportions  as  he  shall  deem 
proper."  Held — considering  the 
provisions  of  the  will  under  the 
law  as  it  existed  at  the  death  of 
the  testatrix  and,  consequently, 
not  affected  by  chapter  701  of 
Laws  of  1893,  and  assuming  that 
the  testatrix  undertook  to  create  a 
trust,  and  that  ••benevolent"  as 
here  used  was  intended  to  mean 
"charitable"  —  that  the  trust  at- 
tempted to  be  created  was  unen- 
forceable, for  the  reason  of  a  fail- 
ure to  designate  a  beneficiary,  or 
to  designate,  or  describe  a  class  or 
kird  of  beneficiary  to  whom  dis- 
tribution was  practicable,  or  that 
could  with  reasonable  certainty  be 
identified  and  ascertained.  People 
V.  Powers,  104 


GRAND  JURY. 
See  JuBiES,  2. 

GRANITE  (CONVEYANCE  OF). 
See  Deeds,  14-16. 


HIGHWAYS. 

1.  Commissioner  of  Highways  — 
Abuse  of  Authority — Cloud  on 
Title  —  Injunction.  In  an  action 
brought  to  restrain  the  defendant 
as  commissioner  of  highways  from 
removing  plaintiff's  house  as  en- 
croaching upon  the  highway, 
under  the  Highway  Law  (Chap. 
568,  Laws  of  1890,  §  105),  it  ap- 
peared that  the  defendant  had 
served  a  notice  upon  the  plaintiff, 
which  was  also  filed  in  the  town 
clerk's  oflace,  to  the  effect  that  his 
house  encroached  upon  the  high- 
way to  an  extent  aescribed,  and 
he  was  required  to  remove  the 
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building;  annexed  to  the  notice 
was  a  copy  of  an  order  which  re- 
cited that  the  commissioner  of 
highways  had  ascertained  that  the 
highway  was  so  encroached  upon, 
and  which  ordered  the  house  to  be 
removed;  it  also  appeared  that  the 
defendant  stated  to  the  plaintiff 
that  he  would  move  his  house 
after  collecting  the  fine.  Plaintiff 
recovered  a  judgment  adjudging 
that  his  house  aid  not  encroach 
upon  the  highway  and  restraining 
the  defendant  as  prayed  for. 
Held,  proper;  that  while  the 
action  could  not  be  maintained 
upon  the  ground  that  the  notice 
created  a  cloud  upon  plaintiff's 
title,  it  was  maintainable  by  rea- 
son of  a  threatened  abuse  of 
authority  by  a  public  officer  under 
color  of  oflSce;  that  as  the  statute 
gave  the  power  to  defendant  to 
proceed  summarily  against  the 
plaintiff's  property,  and  he  had 
threatened  to  exercise  it,  plaintiff 
having  established  that  he  did  not 
come  within  the  provisions  of  the 
statute,  was  entitled  to  an  injunc- 
tion restraining  the  threatened  in- 
jury.     Flood   V.    Van    Wormer. 

284 

2.  Obstniction  of  Highways — Public 
Nuimnce  —  Private  Action.  The 
obstruction  of  .a  public  highway 
is  an  act  tvhich  in  law  amounts  to 
a  public  nuisance,  and  one  who 
sustains  a  private  and  peculiar 
injury  from  such  an  act  may 
maintain  an  action  to  abate  it  and 
recover  the  special  damages  by 
him  sustained;  and,  pi'ovided  the 
injury  is  substantial,  the  fact  that 
other  persons  have  also  been 
injured  by  the  act  is  no  ground 
for  a  denial  of  the  relief.  Wake- 
man  V.  WiUnir.  657 

8.  Public  Action.  When,  however, 
the  damage  or  injury  caused  by 
the  obstruction  of  a  public  high- 
way is  common  to  the  public  and 
special  to  no  one,  redress  must  be 
obtained  by  some  proceeding  in 
behalf  of  the  public  and  not  by 


private  action. 


Id. 


^,  Pirate  Action.  The  facts — that 
a  person,  who  was  obliged  to  use 
a  highway  in  winter  for  the  pur- 
pose of  drawing  logs,  was  for 
several  days    compelled,   on    ac- 


count of  an  obstruction  created  by 
a  fence,  encroaching  upon  tlie 
highway,  to  Uike  another  and 
much  longer  route,  to  his  pecuni- 
ary damage;  that  at  other  times 
he  was  obliged  to  clear  the  road 
from  drifts  of  snow  caused  by  the 
fence,  which  required  time  and 
labor,  and  that  he  has  sustained 
damages  special  and  peculiar  to 
himself,  growing  out  of  the  neces- 
sity on  his  part  of  using  the  road 
at  the  time  of  the  obstruction  more 
frequently  than  his  neighbors — 
suffice  to  bring  him  within  the 
principle  which  permits  a  private 
person  to  maintain  an  action  to 
abate  a  public  nuisance  and  to  re- 
cover special  damages.  Id. 


HOMICIDE. 

1 .  Indictmen  t  for  Mu  rder  — Motion  to 
Dismiss —  Grand  Jury.  Amotion 
was  made  to  the  trial  court  to  dis- 
miss an  indictment  for  murder,  on 
the  ground,  among  others,  that 
certain  persons,  not  officers  of  the 
law,  had  issued  and  distributed  to 
each  person  on  the  grand  jury  list 
a  circular  letter  advising  them  as 
to  their  duties,  and  on  other  ques- 
tions prejudicial  to  the  defendant. 
The  motion  was  based  upon  affi- 
davits of  the  defendant  and  his  at- 
torney, and  the  only  fact  proved 
was  the  distribution  to  grand  ju- 
rors of  a  circular  signed  by  the 
chairman  and  secretary  of  a 
"Committee  of  Public  Safety," 
reminding  the  jurors  of  the  im- 
portance of  their  duties,  stating 
some  of  their  powers  as  evidenced 
by  citations  from  the  statutes,  of- 
fering to  further  advise  them  if 
they  would  call  at  the  headquar- 
ters of  the  committee  of  the  meth- 
ods by  which  each  grand  jury 
could  (io  effective  work,  and  stat- 
ing that  the  efforts  of  the  commit- 
tee were  not  for  political  or  secta- 
rian effect.  The .  motion  was  de- 
nied. Held,  that,  assuming  that 
the  Court  of  Appeals  has  jurisdic- 
tion to  review  the  determination  of 
the  court  below  on  this  point, 
which  is  doubted,  there  w^as  no 
ground  set  forth  which  was  suffi- 
cient in  law  to  justify  the  trial 
court  in  dismissing  the  indictment, 
and  the  defendant  had  no  ground 
of  complaint  based  upon  the  denial 
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of  his  motion,  it  appearing  tliat 
there  was  no  proof  that  any  man 
was  on  the  panel  who  was  not  a 
legally  constituted  juror,  or  even 
an  allegation  that  the  evidence 
given  before  the  jury  was  incom- 
petent in  its  nature  or  insufScient, 
if  believed,  to  warrant  the  indict- 
ment.   People  y.  Shea,  78 

2,  Murder  Trial  — Motion  to  i\w^ 
pone.  A  motion  to  postpone  a 
trial  for  murder  was  made  upon 
an  affidavit  of  the  defendant's  at- 
torney, which  did  not  assert  the 
absence  of  witnesses,  but  seemed 
to  be  based  upon  the  suggestion 
that  counsel  wanted  time,  and  that 
it  was  not  customary  to  try  an  in- 
dictment for  so  grave  an  offense 
so  soon  after  it  was  found.  The 
motion  was  denied.  Held,  while 
doubting  the  existence  of  jurisdic- 
tion to  review  the  decision  of  the 
trial  court  on  the  question,  that 
the  motion  was  properly  denied. 

Id, 

8.  Murder— 'Review  of  Facts.  On 
appeal  from  a  conviction  of  mur- 
der in  the  first  degree  the  follow- 
ing facts,  among  others,  appeared: 
In  Febuary,  1894,  at  a  party  cau- 
cus for  the  nomination  of  alder- 
man in  one  of  the  wards  of  the 
city  of  Troy,  there  was  a  disturb- 
ance between  the  friends  of  two 
candidates,  the  defendant,  Shea, 
and  certain  companions  working 
for  one  candidate,  and  two 
brothers,  named  Robert  and  Wil- 
liam Ross,  with  others,  being  op- 
posed. Shea,  brandishing  a  revol- 
ver, took  the  ballot  box  from  the 
chairman,  who  was  a  friend  of  his, 
carried  it  out  of  the 'building,  and 
then  gave  it  back  to  the  chair- 
man. Each  candidate  claimed  the 
nomination  and  excitement  on  the 
subject  prevailed  up  to  the  day  of 
the  charter  election,  March  6, 1894. 
At  the  election,  the  chief  contest 
in  the  ward  was  over  the  office  of 
alderman,  for  which  the  two  candi- 
dates belonging  to  the  same  party 
were  the  only  contestants.  The 
evening  before  the  election,  Shea 
provided  himself  with  a  pistol. 
for  the  reason,  as  he  said,  that  he 
always  anticipated  a  row  at  an 
election.  The  Ross  brothers  and 
certain  of  their  friends  were  at 
the  poll,  and  were  anned,  some 
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with  pistols  and  some  witb  clubs, 
for  self-defense'  as  was  claimed 
No  disturbance  occurred  until 
Shea  and  his  party  appeared  and 
engaged  in  a  systematic  plan  of 
repeating,  by  false  personation  of 
legal  voters.  A  contest  was  then 
precipitated  and  some  fifteen  or 
twenty  shots  were  fired.  William 
Boss  was  shot  by  one  of  Shea's^ 
party,  named  McGough.  Robert 
Ross  pursued  McGough  and  they 
both  fell ;  and,  according  to  the 
witnesses  for  the  prosecution,  Shea 
came  up  behind  Robert,  while  in 
a  sitting  or  bending  posture,  and 
shot  him  fatally.  Shea  denied 
that  he  shot  the  deceased,  and 
asserted  that  the  whole  evidence 
of  the  prosecution  as  to  the  affray, 
so  far  as  he  was  concerned,  was 
a  deliberate  fidsehood.  or  at  any 
rate  a  mistake;  and  he  and  his 
witnesses  endeavored  to  give  the 
impression  that  the  deceased  was 
killed  bv  one  Boland,  a  member 
of  the  boss  party.  Held,  on  a 
review  of  tho  whole  case  upon 
the  merits,  under  the  statute 
(Code  Grim.  Pro.  §  528),  that  the 
verdict  should  be  sustained.      Id, 

4.  Ecidence  of  Another  Offense  — 
Murder  —  Repeating  in  Voting, 
On  the  trial,  the  court  admitted, 
under  the  defendant's  objection 
and  exception,  evidence  of  repeat- 
ing in  voting,  committed  in  the 
presence  and  under  the  super- 
vision of  the  defendant,  at  the 
polling  place  at  which  the  killing 
with  which  the  defendant  was 
charged  occurred,  and  at  others 
in  the  same  ward,  immediately 
preceding  the  killing,  which  evi- 
dence disclosed  a  systematic  plan 
of  repeating  on  the  part  of  the 
defendant  and  his  associates, 
which*  was  opposed  by  the  de- 
ceased. Held,  that  the  evidence 
was  properly  admitted  as  tending 
to  show  that  the  defendant's  act 
in  killing  the  deceased  was  de- 
liberate and  constituted  murder  in 
the  first  degree.  Id. 

5.  Capital  Cases  —  Apjyeal.  While 
the  Court  of  Appeals  has  the 
power  in  a  capital  case  to  review 
the  facts  and  to  grant  a  new  trial 
when  satisfied  that  the  accused  has 
not  had  a  fair  trial,  or  when  in- 
justice has  been  done,  it  must  ob- 
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serve  the  rules  and  principles 
which  apply  to  all  tribunals  exer- 
cising appellate  jurisdiction.  Peo- 
ple V.  Kerrigan.  210 

6.  Capital  Cases — Prorince  of  Jury 
—  Appeal.  It  is  the  province  of 
the  j  ury  to  determine  questions  of 
fact,  depending  upon  evidence  in 
any  degree  conflicting,  and  to  de- 
clare by  their  verdict  what  the 
truth  is,  and  when  once  deter- 
mined, in  a  capital  case,  upon  evi- 
dence which  is  sufficient,  even 
though  capable  of  diverse  or  op- 
posing inferences,  the  Court  of 
Appeals  has  no  more  right  than 
the  trial  court  to  substitute  its  own 
judgment  in  the  place  of  that  of 
the  jury,  or  to  usurp  its  legitimate 
functions.  Id. 

7.  Murder  —  Precedent  Quan^el  — 
iMpse  of  Time.  Where,  on  a  trial 
for  murder,  it  is  shown  that  the 
homicide  was  preceded  by  a  quar- 
rel between  the  parties,  in  which 
the  defendant  was  assaulted  by 
the  deceased;  that  the  quarrel 
ended  and  the  parties  separated, 
and  that  the  defendant,  having 
no  longer  any  reason  to  appre- 
hend bodily  danger,  returned 
with  a  pistol  and  shot  the  deceased, 
it  is  a  question  of  fact  for  the 
determination  of  the  jury  whether 
sufficient  time  had  elapsed  for  the 
excited  passions  of  the  defendant 
to  cool.  Id. 

8.  Murder  —  Precedent  Quai^rel  — 
Lapse  of  Time.  If,  on  a  trial  for 
murder,  it  appears  that  the  fatal 
act  was  committed  by  the  defend- 
ant while  smarting  and  angered 
by  reason  of  insults  and  blows 
received  from  the  deceased  in  a 
recent  quarrel,  that  fact  consti- 
tutes in  law  no  excuse  or  justifi- 
cation for  the  killing,  when  there 
had  intervened  time  and  oppor- 
tunity for  reason  to  assume  its 
sway  and  the  passions  to  cool.   Id. 


HUSBAND  AND  WIFE. 

1.  Presumption  as  to  Possession  of 
Land.  The  presumption  is  that 
the  legal  possession  of  land  fol- 
lows the  ownership,  and  where  ' 
husband  and  wife  are  living  on  her 
premises  she  is  presumed  to  have 


the  legal  possession  exclusive  of 
the  husband's  possession,  unless 
there  is  something  to  show  the 
contrary.     Mygatt  v.  Coe,         456 

2.  Wife  8  Surrender  of  Possession  to 
Husband.  There  must  be  a  sur- 
render by  a  wife  to  her  husband 
of  some  interest  or  dominion  over 
her  real  property  by  some  act  or 
agreement  on  her  part,  express  or 
implied,  which  will  take  from  her 
at  least  some  ri^ht  or  incident 
ordinarily  pertaining  to  the  abso- 
lute ownership  of  real  estate,  in 
order  to  give  him  any  legal  pos- 
session of  her  premises  on  which 
they  live  together.  Id. 

8.  EvidsTice  as  to  Hvsband^s  Posses- 
sion. Evidence  that  a  man  lived 
with  his  family  on  his  wife's 
premises;  that  while  there  he  paid 
some  small  bills  for  repairs;  and 
that  on  one  occasion  the  taxes  on 
the  property  were  paid  with  his 
personal  taxes  in  one  payment  by 
some  one  not  identified  by  the  tes- 
timony, is  insufficient  to  show 
that  the  husband  had  any  legal 
possession  of  the  premises  which 
can  support  his  covenants  of  war- 
ranty and  quiet  enjoyment  in  a 
deed  of  the  premises  made  by 
his  wife  and  himself  as  grantors. 

Id. 

4.  Receipt  of  Consideration  by  Hus- 
band —  Evidence.  A  witness  may 
be  asked  whether  or  not  he  re- 
ceived any  part  of  the  considera- 
tion paid  for  and  expressed  in  a 
deed  of  his  wife's  premises  with 
covenants  of  warranty  and  quiet 
enjoyment'in  which  he  joined  as 
grantor  and  covenantor,  where  the 
issue  is  as  to  his  possession  of  the 
premises;  since  the  evidence  may 
have  some  bearing  on  that  issue 
and  does  not  tend  in  any  just  sense 
to  contradict  or  vary  any  right  or 
liability  depending  upon  the  tenns 
of  the  instrument.  Id, 

5.  Wif^s  Lack  of  Title— Effect  on 
Catena  n t  of  Ilusba nd.  The  circum- 
stance that  a  woman  had  no  title  to 
land  which  she  assumed  to  convey 
by  a  deed  in  which  her  husband 
joined  has  no  force  when  deter- 
mining the  nature  and  character 
of  the  covenants  in  relation  to  the 


INDEX. 


771 


husband's  liability  thereon  by  rea- 
son of  possession;  but  that  ques- 
tion must  be  determined  as  if  she 
had  title.  Id. 

See  Deeds,  ^-4. 
Dower,  4-6. 


IDENTIFICATION. 
See  CoHYERSioN,  2. 


INDICTMENT. 

1.  Motion  to  JHsmtM  Indictment  for 
Murdei'  —  Grand  Jury.  A  motion 
was  made  to  the  trial  coui*t  to  dis 
miss  an  indictment  for  murder,  on 
the  ground,  among  others,  that 
certam  persons,  not  officers  of  the 
law,  had  issued  and  distributed  to 
each  person  on  the  grand  jury  list 
a  circular  letter  advising  them  as 
to  their  duties,  and  on  other  ques- 
tions prejudicial  to  the  defendant. 
The  motion  was  based  upon  affi- 
davits of  the  defendant  and  his 
attorney,  and  the  only  fact  proved 
was  the  distribution  to  grand 
jurors  of  a  circular  signed  by 
the  chairman  and  secretary  of  a 
"Committee  of  Public  Safety," 
reminding  the  juror^  of  the  im- 
portance of  their  duties,  stating 
some  of  their  powers  as  evidenced 
by  citations  from  the  statutes, 
offering  to  further  advise  them  if 
they  would  call  at  the  headquarters 
of  the  committee  of  the  methods 
by  which  each  grand  jury  could 
do  effective  work,  and  stating  that 
the  efforts  of  tlie  committee  were 
not  for  political  or  sectarian  effect. 
The  motion  was  denied.  Held^ 
that,  assuming  that  the  Court  of 
Appeals  has  jurisdiction  to  review 
the  determination  of  the  court 
below  on  this  point,  which  is 
doubted,  there  was  no  ground  set 
forth  which  was  sufficient  in  law 
to  justify  the  trial  court  in  dis- 
missing the  indictment,  and  the 
defendant  had  no  ground  of  com- 
plaint based  upon  the  denial  of 
his  motion,  it  appearing  that  there 
was  no  proof  that  any  man  was  on 
the  panel  who  was  not  a  legally 
constituted  juror,  or  even  an 
allegation  that  the  evidence  given 
before  the  jury  was  incompetent 


in  its  nature  or  insufficient,  if  be- 
lieved, to  Warrant  the  indictment. 
Peo]^  V.  Bliea.  78 

2.  Omission  of  Names  of  Witnesses. 
When  some  names  of  the  wit- 
nesses who  were  examined  before 
the  §rand  jury  are  indorsed  upon 
the  indictment,  but  not  all  as  re- 
quired by  section  271  of  the  Code 
of  Criminal  Procedure,  and  in  the 
course  of  the  trial  it  appears  that 
there  were  witnesses  whose  names 
were  omitted,  the  defendant  will 
not  be  entitled,  on  motion  after 
conviction,  to  a  new  trial  by  rea- 
son of  such  omission;  at  all  events, 
not  where  he  suffered  no  prejudice 
by  the  omission,  or  it  does  not  ap- 
pear that  the  omitted  witnesses 
were  of  such  a  character  that  the 
defendant  was  prejudiced  by  the 
reception  of  their  evidence,  while 
he  had  not  had  the  time  or  means 
to  show  their  true  character,  or 
that  their  particular  testimony  was 
false.  Id. 

8.  Forgery  —  Duplicity.  An  indict- 
ment for  forgery  in  the  second 
degree,  which,  in  a  single  count, 
alleges  that  the  defendant  forged 
an  indorsement  on  a  bank  check, 
with  the  intent  to  defraud  a  per- 
son named,  and  offered  the  same 
to  such  person  in  payment  for 
goods  purchased,  is  not  open  to 
the  objection  that  it  charges  two 
distinct  crimes,  namely,  forgery 
and  uttering  —  the  allegation  of 
uttering  the  check  being  simply 
the  statement  of  a  fact  evidentiary 
of  the  intent  to  defraud  essential 
to  constitute  theicharge  of  forgery. 
People  V.  Altm^7i.  473 


INFANTS. 

1.  Infants'  Real  Property  —  Mort- 
gage —  Power  of  Equity.  A  court 
of  equity  has  no  inherent  power 
to  direct  a.  mortgage  of  the  real 
property  of  infants;  its  power  in 
this  respect  is  purely  statutory. 
Losey  v.  Stanley.  560 

2.  Mortgage  hy  Trustee  —  Infants^ 
Estate  Ovtside  of  Trust  —  Pt>tcer  of 
Court.  The  vested  interests  in 
remainder  of  infants  which  are  not 
included  in  a  trust  estate  for  life 
cannot  be  included  in  a  mortgage 
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by  the  trustee  under  direction  of 
the  court  by  virtue  of  the  proviso 
added  by  the  Laws  of  1886  (Chap. 
257),  as  an  amendment  to  the  65th 
section  of  the  Statute  of  Uses  and 
Trusts  (1  R.  8.  730),  whereby  a 
trustee  under  direction  of  the  court 
or  judffe  may  in  a  proper  case  be 
allowea  to  mortgage  or  sell  the 
real  estate  held  in  trust.  Id. 

8.  Foreclo8ure —  Void  Mortgage  on 
•  InfarUt^  Estate—  Collateral  At- 
tack,  A  collateral  attack  on  an 
order  for  the  mortgaging  of  in- 
fants' real  property  can  be  made 
in  an  action  brought  to  foreclose 
the  mortgage,  where  the  order 
was  made  without  jurisdiction  in 
a  proceeding  bv  a  trustee  of  a 
life  estate  which  did  not  include 
the  interests  of  the  infants,  in  re- 
mainder, although  a  guardian  ad 
litem  was  appointed  for  the  in- 
fants and  consented  to  the  order. 

Id. 

JBee  Landlord  and  Tenant,  1. 


INHERITANCE  TAX. 
See  Tax,  3,  4,  5. 

INJUNCTION. 

1.  Elevated  Railroad.  When  the 
main  relief  sought  in  an  action 
against  an  elevated  railroad  com- 
pany is  an  injunction  restraining 
the  company  from  maintaining 
and  operating  its  road  in  a  street 
in  New  York  city  to  the  prejudice 
of  the  abutting  property,  the 
equitable  nature  of  the  action  is 
not  affected  by  the  inclusion  of  a 
demand  for  past  damages  in  the 

5 raver  for  judgment.     Fegram  v. 
I  y.  El.  k  R.  Go.  135 

2,  8dU  of  Abutting  Property — Reser- 
vation. When,  on  the  trial  of  such 
an  eouitable  action  against  an  ele- 
vated railroad  company,  it  ap- 
pears, by  proof  of  the  plaintiff's 
conveyance  of  the  fee  of  the  abut- 
ting property  to  a  third  person, 
not  a  party  to  the  action,  that  the 
legal  title  is  no  longer  in  the  plain- 
tiff or  in  any  one  before  the  court, 
the  plaintiff  is  deprived  of  the 
right  to  relief  by  way  of  Injunc- 


tion against  the  company  or  of  an 
award  for  damages  to  the  prop- 
erty subsequent  to  his  conveyance; 
and  such  deprivation  of  right  to 
relief  is  not  prevented  by  a  reser- 
vation, in  the  conveyance  from 
the  plaintiff,  of  a  right  to  the  dam- 
ages which  had  l>een  or  might 
thereafter  be  caused  to  the  prop- 
erty because  of  the  defendant  ele- 
vated railroad,  together  with  the 
right  to  use  the  grantee's  name, 
either  in  a  release  of  the  easements 
in  the  street  to  the  railroad  com- 
pany, or  in  any  suit  against  it.  Id. 

3.  Damages  —  Waiver  of  Jury  Trial. 
When,  in  such  an  action  for  an 
injunction  with  a  prayer  for  dam- 
ages, the  defendant  elevated  mil- 
road  company  has  had  knowledge 
of  the  plaintiff's  conveyance  of  the 
abutting  property  for  a  long  period 
before  the  trial,  but  has  taken  no 
steps  to  obtain  a  trial  upon  the 
law  side  of  the  court,  and  has  suf- 
fered the  plaintiff  to  proceed  and 
give  evidence  upon  the  trial  at  the 
Equity  Term  without  objection, 
it  may  be  deemed  to  have  waived 
the  nght  to  go  to  a  jury  on  the 
question  of  past  damages  sustained 
by  the  plaintiff  up  to  the  time  of 
his  conveyance  of  the  property, 
and,  under  such  circumstances, 
the  trial  court,  having  jurisdiction 
both  in  law  and  equity,  may  settle 
the  litigation  between  the  parties, 
so  far  as  entitled  to  do  so,  by  an 
award  of  the  rental  damage  sus- 
tained by  the  plaintiff  while  hold- 
ing the  legal  title  to  the  premises. 

Id. 

4.  Damages.  When,  in  such  an 
action,  the  determination  ot  the 
trial  court  on  the  question  of  the 
amount  of  damages  sustained  by 
abutting  property  has  been  upheld 
by  the  General  Term,  such  aeter- 
mination  should  be  left  undis- 
turbed on  appeal  if  made  without 
gross  violation  or  abuse  of  prin- 
ciple. Id. 

5.  Public  Officer.  Where  a  public 
officer,  under  color  of  ofQce  and 
the  provisions  of  a  statute, 
threatens  to  do  an  act  which  will 
inflict  permanent  damage  to  the 
realty  of  another,  the  owner 
thereof  is  not  bound  to  wait  until 
the     threatened    act     has     been 
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actually  committed,  but  may  at 
once  invoke  the  equitable  inter- 
ference of  the  courts  to  restrain 
such  act,  on  establishing  that  he 
does  not  come  within  the  pro- 
visions of  the  statute  under  which 
the  officer  claims  to  act.  Flood 
V.  Van  Warmer.  284 

6.  Elevated  Railroad.  It  seems,  that 
proof  of  a  substantial  and  con- 
tinuing injury  to  the  rental  value 
of  abutting  property  will  sustain 
an  action  for  an  injunction  against 
an  elevated  street  railroad  ;  and 
that  the  right  to  such  equitable 
relief  will  not  be  defeated  by  the 
fact  that  the  injury  to  the  fee 
value  is  found  to  be  merely 
nominal.  Jamieson  v.  Kings  Co. 
El.  R.  Co.  322 

7.  PMic  Officer —  Threatened  In- 
jury. Where  a  public  officer, 
by  the  order  of  a  superior  au- 
thority, the  regularity  of  which 
it  is  not  his  business  to  investigate 
and  which  it  is  his  official  duty  to 
obey,  has  been  commanded  to  do 
an  illegal  act,  the  fact  ttiat  he 
has  not  threatened  to  do  such  act 
is  no  bar  to  the  maintenance  of  an 
action  restraining  its  commission. 
Williams  v.  Boynton.  426 

8.  Statue  in  Honor  of  Woman.  Per- 
sons attempting  to  erect  a  statue 
or  bust  of  a  woman  who  is  no 
longer  living,  if  their  motive  is  to 
do  honor  to  her  and  if  the  work 
is  to  be  done  in  an  appropriate 
manner,  cannot  be  restrained  by 
her  surviving  relatives  from  can*y- 
ing  out  such  purpose  merely 
because  they  had  not  the  honor 
of  her  personal  acquaintance  or 
friendship  while  she  was  living, 
or  at  most  had  merely  been  as- 
sociated with  her  in  philanthropic 
enterprises.      Scfiuyler  v.   Curtis. 

434 

9.  Right  of  Privacy — Expiration  on 
Death  of  Person.  The  individual 
right  of  privacy  which  any  person 
has  during  life  dies  with  the  per- 
son, and  any  right  of  privacy 
which  survives  is  a  right  pertain- 
ing to  the  living  only.  Id. 

10.  Relatives  —  Protection  of  Mem^ory 
of  Deceased.  Any  privilege  of 
surviving  relatives  of  a  deceased 


person  to  protect  his  memory 
exists  for  the  benefit  of  the  living 
to  protect  their  feelings  and  to 
prevent  a  violation  of  their  own 
rights  in  the  character  and 
memory  of  the  deceased.  Id. 

11.  Injured  Fedings.  The  mere  fact 
that  a  person's  feelings  may  be 
injured  by  the  erection  of  a  statue 
to  a  deceased  relative  is  not  ground 
for  an  injunction  against  its  erec- 
tion unless  there  is  reasonable  and 
plausible  ground  for  the  existence 
of  this  mentjil  distress  and  injury. 
It  must  not  be  the  creation  of 
mere  caprice,  nor  of  pure  fancy, 
nor  the  result  of  a  supersensitive 
and  morbid  mental  organization 
dwelling  with  undue  emphasis 
upon  the  exclusive  and  sacred 
character  of  this  right  of  privacy. 

Id. 

12.  Consent  of  Descendants.  The 
consent  of  the  descendants  of  a 
deceased  person  is  not  necessary 
to  authorize  the  erection  of  a 
statue  of  such  person  so  long  as 
the  purpose  is  to  do  honor  to  the 
memory  of  the  deceased,  and  is 
to  be  carried  out  in  an  appropriate 
and  orderly  manner  by  reputable 
individuals  and  Tor  worthy  ends. 

m, 

13.  Mis-statement  in  Circular  — 
Undue  Credit  to  Deceased  —  In- 
tent. A  mis-statement  in  a  circu- 
lar issued  by  an  association  en- 
gaged in  erecting  a  statue  or  bust 
of  a  deceased  woman,  by  which 
she  is  said  to  have  been  the 
founder  of  the  Mount  Vernon  As- 
sociation, formed  to  secure  the 
preservation  of  the  home  of  Wash- 
ington, while  in  fact  she  was  only 
a  vice-regent  from  her  state,  is 
not  ground  for  an  injunction 
against  the  erection  of  the  statue, 
especially  when  there  is  nothing 
to  show  that  the  mis-statement 
was  intentional  or  that  it  would 
not  be  corrected  when  attention 
was  called  to  it.  Id. 

14.  Feelings  of  Person  if  Living  — 
Right  of  Relatives.  What  the 
feelings  of  a  woman  to  whose 
honor  a  statue  or  bust  is  to  be 
erected  would  be  if  it  were  dur- 
ing her  life,  is  not  a  matter  for 
consideration  in  deciding  as  to  the 
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right  of  her  relatives  after  her 
death  to  prevent  such  an  erec- 
tion to  her  honor.  Id. 

15.  Juxtaposition  of  Statue  of 
AiiotJier.  Placing  the  statue  of  a 
woman,  now  deceased,  as  a  repre- 
sentative of  women  philanthro- 
pists, for  exhibition  by  an  associa- 
tion of  women,  in  the  same  room 
of  a  building  on  the  Chicago  Ex- 
position grounds  with  that  of  a 
representative  of  women  reform- 
ers, does  not  tend  to  show  that 
the  former  believed  in  or  sympa- 
thized with  the  movement  for 
"women's  rights,"  of  which  the 
latter  is  an  advocate,  and  does  not 
give  the  surviving  relatives  of  the 
former  any  ground  for  an  injunc- 
tion against  the  erection  of  such 
statue.  Id. 

16.  Ideal  Statue.  Making  an  ideal 
statue,  which  is  not  intended  as  a 
likeness,  for  exhibition  as  the 
statue  of  a  deceased  woman  who 
is  chosen  as  the  representative  of 
a  class  of  women  philanthropists, 
is  not  a  fraud  upon  the  public  for 
which  her  surviving  relatives  can 
have  an  injunction  against  its 
exhibition.  Id. 


INNUENDO. 
See  Libel,  6,  9. 

INSANE. 

1.  Monroe  County  —  Imnane  Asylum 
—  Non-liability  of  County  Jor  Neg- 
ligence Besulting  in  a  Personal  In- 
jury. An  employee  at  the  Monroe 
County  Insane  Asylum,  main- 
tained by  the  county  for  its  insane, 
under  chapter  82,  Ljiwsof  1863, 
and  chapter  633,  Laws  of  1870. 
was  injured  in  1891  Avhile  operat- 
ing a  steam  mangle  in  the  laundry, 
and  brought  an  action  against  the 
county  to  recover  damages  on  the 
ground  of  negligence.  Held,  that 
the  status  of  the  county  on  the  day 
of  the  injury,  which  was  prior  to 
the  taking  effect  of  the  County 
Law  of  1892,  must  determine  its 
liability;  and  that  the  county, 
while  acting  under  the  above 
statutes  of  1863  and  1870  in  caring 
for  its  insane,  although  not  then  a 


municipal  corporation,  was  en- 
gaged as  a  political  division  of  the 
state  in  the  discharge  of  a  public 
duty,  and,  consequently,  was  not 
liable  to  the  plaintiff  in  damages 
for  the,  negligence  of  it.s  agents. 
Hughes  v.  County  of  Monroe,      49 

2.  County  Insane  Asylum — Bevenue 
from  Private  Sources,  It  appeared 
that,  when  possible,  the  expense 
of  maintenance  of  a  county  insane 
asylum  was  collected  from  the 
estates  of  lunatics  in  the  asylum, 
or  from  those  legally  liable  for 
their  support,  and  that  the  asyliun 
received  a  small  sum  annually 
from  the  sale  of  surplus  farm  pro- 
ducts. Held,  that  the  revenue  de- 
rived from  these  sources  was 
merely  incidental  and  tended  to 
some  little  extent  to  lessen  the 
public  burden  assumed  by  the 
county,  and  was  in  no  sense  a 
source  of  profit  which  could  be 
deemed  to  render  the  operation  of 
the  asylum  a  private  business,  so 
as  to  make  the  county  liable  for  a 
personal  injury  resulting  from  the 
negligence  of  its  agents  in  the 
management  of  the  asylum.     Id. 


INSURANCE. 

1.  Receiver — Securities  Deposited  ir^ 
Insurance  Departmejit.  The  pro- 
vision of  section  76  of  chapter 
690  of  Laws  of  1892  (the  Insur- 
ance Law),  which  empowers  re- 
ceivers of  insurance  companies  to 
take  possession  of  all  the  assets 
of  the  company,  including  the 
securities  deposited  in  the  state  in- 
surance department,  refers  only  to 
companies  issuing  registered  poli- 
cies and  annuity  bonds.  People  v. 
Am.  St.  B.  Ins.  Co.  26 

2.  Interest  upon  SecuHties  D&aosited 
in  Ins u  ranee  Depa rtment.  The  in- 
terest  collected  upon  such  securi- 
ties follows  the  principal;  and  a 
want  of  power  in  a  receiver  to 
take  possession  of  the  securities 
deposited  in  the  insurance  depart- 
ment also  prevents  him  from 
obtaining  possession  of  the  inter- 
est collected  thereon.  Id. 

3.  Cas^ialty  Company  —  Beeeiver  — 
Interest  on  Securities.  A  receiver 
of  a  casualty  company  organized 
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under  chapter  468  of  the  Laws  of 
1858  and  which  had  not  Issued  reg- 
istered policies  or  annuity  bonds, 
appointed  by  the  court  in  an  ac- 
tion brought  for  the  dissolution 
of  the  company,  is  not  entitled, 
after  judgment  of  dissolution  but 
before  the  rights  of  the  policy- 
holders have  been  settled,  to  com- 
pel the  superintendent  of  insur- 
ance of  the  state  of  New  York  to 
transfer  to  him  interest  collected 
by  the  superintendent  upon  se- 
curities deposited  in  the  insur- 
ance department  by  the  company 
for  the  benefit  of  its  policyholders. 

Id, 

4.  Assessment  Life  In^irance  Cam- 
pany  —  Promissory  Notes  —  Con- 
version  of  Funds  by  Officer.  On 
the  trial  of  an  action  for  embez- 
zlement and  conversion,  brought 
by  the  receiver  of  an  insolvent  as- 
sessment life  insurance  company 
against  its  late  president,  the  evi- 
dence was  to  the  effect  that  the 
defendant,  before  he  became  presi- 
dent and  in  order  to  gain  control 
of  the  company,  obtained  from 
his  predecessor  m  office,  who  tes- 
tified that  the  defendant  paid 
therefor  more  than  their  face  value 
and  interest,  certnin  notes  which 
had  been  executed  by  the  com- 
pany to  some  of  its  directors  to 
raise  money  for  an  ultra  vires  and 
illegal  scheme  for  the  transfer  of 
membership  of  another  company; 
that  these  notes  were  on  their  face 
not  negotiable  paper,  and  were 
payable  out  of  a  fund  to  be  de- 
rived from  the  proposed  transfer 
of  membership,  which  transfer 
never  took  place;  and  that  the  de- 
fendant took  the  notes  with  full 
knowledge  of  all  the  circumstances 
surrounding  their  issue.  The  evi- 
dence further  showed  that,  shortly 
before  the  company  went  out  of 
business  and  when  it  was  insol- 
vent, the  defendant,  by  means  of 
a  check  made  by  his  direction  and 
signed  by  him  as  president,  ob- 
tamed  all  of  the  comi)any's  funds 
on  deposit  in  a  certain  bank,  which 
amounted  to  less  than  the  face 
value  of  the  notes;  and  that  soon 
after  the  check  was  made  out  and 
while  it  was  still  in  the  defendant's 
possession,  the  directors  of  the 
company  passed  a  resolution 
which  purported  to  authorize  its 


officers  to  draw  from  the  reserve 
fund  to  pay  said  notes.  Held,  that 
the  evidence  showed  tjiat  the  with- 
drawal of  the  company's  funds  bv 
the  defendant  was  unauthorized, 
and  justified  the  direction  of  a  ver- 
dict for  the  plaintiff.    McClure  v. 
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5.  Reserve  Fund.  It  was  disputed, 
on  the  trial,  whether  the  funds  in 
bank,  which  were  checked  out  by 
the  defendant,  were  reserve  funds 
or  not;  but  it  did  appear  that  a 
portion  of  the  moneys  in  bank 
were  a  part  of  the  reserve  fund. 
Held^  that  the  question  of  the 
reserve  fund  was  not  necessarily 
controlling;  that  while  there  was 
an  unauthorized  interference  with 
the  reserve  fund,  payment  of  the 
check  in  question  out  of  the  gen- 
eral funds  of  the  company  was 
equally  unauthorized  under  the 
circunistances.  Id. 

6.  Agreement  to  Refer  Actions,  An 
agreement,  in  a  certificate  of  life 
insurance  issued  by  an  accident 
association  of  this  state,  that  the 
issues  in  any  action  brought 
against,  the  association  under  the 
certificate  should,  on  the  demand 
of  the  association  or  its  attorney, 
**  be  referred  for  trial  to  a  referee 
to  be  appointed  by  the  court," 
held,  to  be  against  public  policy, 
and  so,  not  bmding  upon  the  par- 
ties thereto.  Sanford  v.  Goml.  Tr. 
M.  Ace.  Assn.  326 

7.  Fire  Insurance  —  Manufacturing 
Establishment  —  Cescation  of  Opera- 
tion .  A  mere  temporary  cessat  ion 
of  the  operation  of  the  machinery 
in  a  manufacturing  establishment 
(as,  e.  g.,  &  water-power  saw  mill) 
by  reason  of  sickness,  breakdown, 
low  water  or  other  unavoidable 
cause,  without  any  intention  on 
the  part  of  the  insured  to  cease 
operating  or  to  allow  the  premises 
to  become  vacant  or  unoccupied, 
is  not  of  itself  to  be  deemed  a 
violation  of  the  provisions  of  a  fire 
insurance  policy  avoiding  it  in 
case  the  establishment  ceased  to 
be  operated  for  more  than  ten  con- 
secutive days,  or  became  vacant 
or  unoccupied,  and  so  remained 
for  ten  days.  Ladd  v.  uEtna  Ins. 
Go.  478 
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INSURANCE  DEPARTMENT. 
See  Insurance,  1,  2,  3. 

INTENT  (TO  DEF3AUD). 
See  Fraud,  1,  2,  6. 

INTEREST. 
See  Principal  and  Intersst 

IRREPARABLE  INJURY. 
See  Injunction,  5. 

JUDGMENT. 

La/pM  of  Legal  Bemedy.  When  a 
Judgment  creditor  suffers  his 
remedy  at  law  against  the  realty 
of  the  judgment  debtor  to  lapse 
by  failing  to  docket  the  judgment 
in  the  county  in  which  the  realty 
is  situated  and  issuing  execution 
thereon,  within  ten  years  after  the 
filing  of  the  judgment  roll  (Code 
Civ.  Pro.  §  1251),  his  equitable 
remedies  in  respect  to  such  realty 
are  also  cut  off.  F.  H,  Hf.  Bank 
\         V.  Bumng.  665 

See  Former  Adjudication. 

JUDICIAL  SALES. 
See  Executions,  1,  2,  8. 

JURIES. 

1.  Province  of  the  Jury  in  Actions  for 
Libel,  The  amount  of  damages  in 
an  action  for  libel  is  peculiarly 
within  the  province  of  the  jury  ; 
they  may  give  nominal  damages, 
or  damages  to  a  greater  or  less 
amount  as  they  shall  determine ; 
they  may  accord  damages  which 
are  merely  comprnsatory,  or 
damages  beyond  mere  compensa- 
tion, called  punitive  or  vindictive 
damages,  by  way  of  example  or 
punishment,  when  in  their  judg- 
ment the  defendant  was  incited  by 
actual  malice  or  acted  wantonly 


or  recklessly  in  making  the  de- 
famatory charge.   Holmes  v.  Jones. 


2.  Grand  Jury — Motion  to  Dismiss 
Indictment  for  Murder,  Amotion 
was  made  to  the  trial  court  to  dis- 
miss an  indictment  for  murder,  on 
the  ground,  among  others,  that 
certam  persons,  not  officers  of  the 
law,  had  issued  and  distributed  to 
each  person  on  the  grand  jury  list 
a  circular  letter  advising  them  as 
to  their  duties,  and  on  other  ques- 
tions prejudicial  to  the  defendant. 
The  motion  was  based  upon  affida- 
vits of  the  defendant  and  his 
attorney,  and  the  only  fact  proved 
was  the  distribution  to  grand 
jurors  of  a  circular  signed  by  the 
chairman  and  secretary  of  a 
"Committee  of  Public  Safety," 
reminding  the  jurors  of  the  im- 
portance of  their  duties,  stating 
some  of  their  powers  as  evidenced 
by  citations  from  the  statutes, 
offering  to  further  advise  them  if 
they  would  call  at  the  head- 
quarters of  the  committee  of  the 
methods  by  which  each  gmnd  jury 
could  do  effective  work,  and  stat- 
ing that  the  efforts  of  the  com- 
mittee were  not  for  political  or 
sectarian  effect.  The  motion  was 
denied.  Held,  that,  assuming  that 
the  Court  of  Appeals  has  junsd'c- 
tion  to  review  the  determination 
of  the  court  below  on  this  point, 
which  is  doubted,  there  was  no 
gi'ound  set  forth  which  was  suffi- 
cient in  law  to  justify  the  trial 
court  in  dismissing  the  indictment, 
and  the  defendant  had  no  ground 
of  complaint  based  upon  the  denial 
of  his  motion,  it  appearing  that 
there  was  no  proof  that  any  man 
was  on  the  panel  who  was  not  a 
legalh^  constituted  juror,  or  even 
an  allegation  that  the  evidence 
given  before  the  jury  was  incom- 
petent in  its  nature  or  insufficient, 
if  believed,  to  warrant  the  in- 
dictment.    People  y.  Shea.  78 

3.  Unanswered  Qvestion  to  Jurors. 
A  ruling,  excepted  to,  overruling 
an  objection  to  a  party's  asking 
the  jurors  called  in  the  case 
whether  the  fact  that  his  principal 
witness  had  served  a  term  of  im- 
prisonment would  prejudice  them 
against  believing  him,  does  not 
present  any   question  for  review 
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where  it  does  not  appear  that  the 
jurors,  or  either  of  them,  made 

orwr     anaxsrar    fr\     fVio     mioafmn       nr 


in  consequence  of  any  information 
derived  from  the  question.  Carl- 
9on  V,  Winterson,  f^^ 

See  Appeal,  2. 
Railroads,  3. 
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JURISDICTION. 

New  York  City  —  Damages  far 
Chxinge  of  Grade  —  Award  of 
Commtasioners  —  Review.  The  pro- 
vision of  chapter  537,  Laws  of 
1893,  as  amended  by  chapter  567, 
Laws  of  1894,  that  the  commis- 
sioners appointed  thereunder  shall 
have  "exclusive  jurisdiction  to 
estimate  the  loss  and  damage" 
sustained  bv  landowners  in  the 
twenty-third  and  twenty-fourth 
wards  of  the  city  of  New  York 
through  changes  of  grades  in 
streets,  does  not  deprive  the 
courts  of  the  power  to  review,  by 
certiorari,  the  proceedings  of  such 
commissioners  in  making  an  award 
of  damages,  as  to  whether  they 
made  their  estimate  upon  legal 
and  authorized  evidence,  and  m- 
cluded  only  authorized  elements 
of  damage,  and  adopted  a  proper 
rule  or  basis  in  estimating  the 
damage.    In  re  Fitch,  334 


LACHES. 

Stale  Action.  If  a  claim  or  cause  of 
action  is  barred  by  lapse  of  time, 
that  defense  must  be  presented 
by  answer  and  cannot  ordinarily 
be  presented  by  demurrer.  Sage 
V.  Culver.  241 


LANDLORD  AND  TENANT. 

1.  Lease  of  Infants  Property  —  Re- 
newals—  Trusts — Power  of  Ap- 
pointinent  — Court  of  Chancery.  In 
1821,  the  owner  in  fee  deeded 
certain  lands  to  trustees,  in  trust 
to  pay  Hetty  H.  the  rents  and 
profits,  and  to  convey  the  prem- 
ises to  such  persons  as  she  might 
by  will  appomt,  and  in  default  of 
such  appointment  then  to  all  her 
lawful  issue  then  living,  as  tenants 

98 


in  common.  Hetty  H.  thereafter 
married  one  G..  and  in  1831  she 
and  her  husband  brought  an  action 
in  the  Court  of  Chancery  against 
their  then  living  children  and  the 
trustees,  in  which  it  was  decreed 
that  the  trustees  might  make  leases 
of  the  premises  for  the  term  of 
twenty-one  years,  with  covenants 
of  renewal  for  successive  terms, 
not  exceeding  three,  of  twenty- 
one  years  each,  upon  such  condi- 
tions as  the  trustees  should  deem 
to  the  interest  of  Mrs.  G.  and 
her  children.  Thereupon  the 
trustees,  acting  upon  the  authority 
of  the  decree,  executed  to  one  P. 
a  lease  for  twenty-one  years,  in 
which  Mrs.  G.  joined,  with  cov- 
enants for  three  renewals  of 
twenty -one  years  each.  In  1855 
Mrs.  G.  died,  leaving  six  children 
and  a  will,  in  which  she  exer- 
cised the  power  of  appointment 
given  by  the  trust  deed,  by  direct- 
ing the  trustees  to  convey  the 
premises  to  a  trustee  named,  in 
trust  to  pay  the  profits  of  a  sixth 
part  thereof  to  each  of  her  chil- 
dren, and  upon  the  death  of  each 
child  to  convey  the  fee  to  its  heir 
at  law. 

There  were  two  renewals  of  the 
lease,  the  last  of  which  expired 
in  1894,  and  the  successors  of 
P.,  the  original  lessee,  demanded 
a  third  renewal,  being  the  last 
provided  for  by  the  decree,  and 
an  action  was  brought  to  ob- 
tain an  adjudication  as  to  whether, 
as  matter  of  law,  they  were  en- 
titled to  such  renewal,  as  against 
the  estate  of  Mrs.  G. 

Held,  on  demurrer  to  a  complaint 
alleging  the  above  facts,  that  the 
trust  created  by  the  deed  being  for 
the  life  of  Mrs.'G.  terminated  with 
her  death,  and  the  powers  of  the 
trustees  were  then  at  an  end,  ex- 
cept to  convey  the  trust  property 
as  directed  by  the  deed,  and  that 
they,  therefore,  had  no  power 
under  the  deed  to  renew  letises  or 
in  the  leases  executed  by  them  to 
provide  for  the  renewals  of  leases 
after  her  death. 

But  held  further,  that  under  the 
deed  the  infant  children  of  Mrs. 
G.  were  conditional  remainder- 
men; that  they  took  the  fee  sub- 
ject to  the  power  of  appointment 
by  Mrs.  G.,  and  at  that  time  had 
an  interest  which  they,  if  adults, 
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was  an  undertaker,  who  had  ren- 
dered some  services  at  Mount 
McGregor  in  preparing  the  body 
of  General  Grant  for  burial.  It 
appeared  that  the  plaintiff  had 
provoked,  by  writing  a  letter  to  a 
certain  newspaper,  public  discus- 
sion of  the  non-payment  of  his  bill 
by  General  Grant's  family,  and 
that  the  defendant  newspaper  had 
replied  in  the  alleged  libelous  arti- 
cle, which  charged  the  plaintiff 
with  presenting  an  extortionate 
bill  and  with  intoxication  nt  the 
time  he  performed  the  service. 
The  complaint  counted  on  both 
charges,  and  the  answer  justified 
both.  On  the  first  trial,  the  de- 
fendant established  a  Justification 
of  the  charge  of  extortion.  On  a 
second  trial,  the  plaintiff  omitted 
to  read  to  the  jury  the  part  of  the 
libelous  article  which  charged  ex- 
tortion, but  put  in  evidence  only 
the  part  which  alleged  intoxication. 
The  defendant  put  in  evidence  the 
whole  article  and  gave  evidence 
tending  to  justify  the  charj^e  of 
drunkenness,  and  upon  this  issue, 
the  only  one  submitted,  a  verdict 
was  rendered  for  the  plaintiff  for 
punitive  damages.  During  the 
trial,  the  defendant  offered  to 
prove.  In  miti^tion  of  damages, 
the  truth  of  the  alleged  libel  re- 
lating to  the  subject  of  extortion, 
but  the  evidence  was  excluded. 
Held,  that,  under  the  circumstances 
of  the  case,  it  was  competent  for 
the  defendant,  in  mitigation  of 
damages  as  to  that  part  of  the  al- 
leged libel  charging  drunkenness, 
to  show  that  the  charge  of  at- 
tempted extortion  was  true;  and 
that  the  refusal  to  permit  this  was 
reversible  error.  Id. 

6.  Attorney  at  Law —  Charge  of  Pro- 
fessional Incapacity.  A  publica- 
tion which,  in  effect,  charges  an 
attornev  at  law  with  incapacity 
to  perform  the  ordinary  duties 
of  his  profession  in  a  given  class 
of  actions  (as,  e.  g.,  with  incapac- 
ity to  defend  actions  of  negligence 
brought  against  a  municipal  cor- 
poration), in  regard  to  which  he 
has  held  himself  out  as  capable  bv 
accepting  employment  therein,  is 
equivalent  to  a  charge  of  general 
incapacity  in  his  profession,  and 
so  actionable  as  libelous  per  se, 
without  allegation    or    proof    of 


special  damage.     Mattiee  v.  Wil- 
eox.  624 

6.  Innuendo — Different  Meanings  — 
Submission  to  Jury,  If  the  words 
constituting  an  alleged  libel  are  in 
all  possible  senses  libelous  per  se, 
although  capable  of  different 
meanings,  some  of  which  are 
graver  m  their  nature  than  others, 
and  the  complaint  contains  aa 
innuendo  which  charges  all  the 
possible  meanings,  it  is  not  error 
of  which  the  defendant  can  com- 
plain if  the  court  charges  the 
jury  that  the  language  nas  the 
milder  meaning  only,  and  does 
not  include  the  graver  meanings, 
instead  of  submitting  to  the  jury 
all  the  meanings  duirged  by  the 
innuendo.  Id, 

7.  Mitigating  Oircumetances.  To 
constitute  mitigating  circum- 
stances, in  an  action  for  libel 
(aside  from  the  prior  acts  or  pub- 
lications of  the  plaintiff  tending  to 
exasperate  the  feelings  of  the  de- 
fendant, and  which  do  not  exist  in 
this  case),  the  facts,  while  not 
proving  the  truth  of  the  charge, 
must  tend  in  some  appreciable 
degree  towards  such  proof;  they 
must  be  connected  with  or  bear 
upon  the  defamat<jry  charge,  and 
must  tend  to  disprove  malice  by 
showing  that  the  charge  was 
made  in  the  honest  belief  that  it 
was  true,  with  some  reason  for 
such  belief,  and  without  actual 
malice  or  evil  design.  Id. 

8.  Privileged  Communication.  A 
publication,  open  to  the  meaning 
of  char^in^  a  vilhi^  officer  witn 
criminality  in  his  office  and  with 
incompetency  in  his  professional 
capacity  as  an  attorney  at  law,  in 
which  capacity  he  had  been  em- 
ployed on  behalf  of  the  village,  is 
not  rendered  a  privileged  commu- 
nication by  the  fact  that  it  was 
contained  in  a  circular  the  balance 
of  which  was  upon  general  village 
subjects  which  the  writer  was 
justified  in  referring  to,  written 
and  procured  to  be  printed  by  a 
taxpayer  and  distributed  among 
the  citizens  of  the  village  just 
prior  to  a  charter  election  for  vil- 
lage trustees.  Id, 

9.  Meaning  of  Libelous  Language — 
Submission  to  Jury.     The  submia- 
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sion  to  the  jury,  in  an  action  for 
libel,  of  the  question  whether  the 
alleged  libelous  language  does  not 
have  a  meaning,  of  which  it 
is  capable  and  which  is  not 
strained  or  unnatural,  and  which, 
,  if  found,  is  declared  by  the  court  to 
be  actionable,  is  not  rendered  er- 
roneous by  the  fact  that  the  lan- 
guage is,  also,  susceptible  of  an 
innocent  meaning,  provided  such 
innocent  meaning  is,  also,  pre- 
sented to  the  jury  to  find,  with 
the  instruction  that  if  found  the 
language  is  not  actionable.        Id. 


LIEN. 
See  Attachment,  1,  2,  4,  5. 

LIFE  INSURANCE. 

See  Insurance,  4,  6. 

LIMITATION  (STATUTE  OF.) 

Fraud —  Code  of  Ciril  Procedure, 
§  882,  Sub.  5.  Where  the  cir- 
cumstances are  such  as  to  suggest 
to  a  person  of  ordinary  intelli- 
ffenco  the  probability  that  he  has 
been  defrauded,  a  duty  of  inquiry 
arises,  and  if  he  omits  that  in- 
quiry when  it  would  have  devel- 
oped the  truth  and  shuts  his  eyes 
to  the  facts  which  call  for  investi- 
gation, knowledge  of  the  fraud 
will  be  imputed  to  him  and  he 
will  be  held,  for  the  purposes  of 
the  provisions  of  the  Statute  of 
Limitations  embodied  in  subdi- 
vision 5  of  section  382  of  the  Code 
of  Civil  Procedure,  to  have  actu- 
ally known  what  he  might  and 
ought  to  have  known.  Higgins 
V.  Crou»e.  411 

LOCAL  ASSESSMENT. 
See  Tax,  6, 8. 

LOCAL  BILL. 
Bee  Constitution Aii  Law,  15,  16. 

LOCAL  IMPROVEMENT. 
See  Tax,  8. 


LONG  ACCOUNT. 
See  Reference,  1. 

MANDAMUS. 

Award  of  CbmmisHonera.  The  Court 
of  Appeals  will  not  review,  upon 
a  proceeding  for  a  mandamus  to 
direct"  the  comptroller  of  the  city 
of  New  York  to  pay  an  award 
made  by  commissioners  under 
chapter  687,  Laws  of  1898,  and 
chapter  567,  Laws  of  1894,  the 
alleged  improper  inclusion,  by  the 
commissioners,  of  unauthorized 
items  of  damage  in  their  awards. 
People  ex  rel.  v.  Mto/i,  855 

MANDATE. 
See  Process,  1. 

MARKETABLE  TITLE. 
See  Partition. 

MASTER  AND  SERVANT. 

1.  Incompatibility.  Oral  evidence 
is  not  admissible  to  explain  or 
limit  the  meaning  of  the  word 
*•  incompatibility,"^  when  stated 
amon^  the  grounds  for  discharge 
provided  in  a  written  contract  of 
employment.      Gray  v.  Shepard. 

177 

2.  Cause  for  Discharge  of  Servant. 
The  proprietor  of  a  newspaper, 
defendant  in  an  action  for  damages 
for  the  alleged  w^rongf ul  discharge 
of  the  plaintiff  from  employment 
as  manager  of  the  paper,  sought 
to  justify  the  discharge  on  the 
ground,  among  others,  of  the 
plaintiff's  refusal  to  deliver  up  a 
certain  written  memorandum, 
without  date  or  signature,  which 
the  defendant  had  sent  to  the 
plaintiff,  as  his  manager,  in  rela- 
tion to  endeavoring  to  obtain  a 
contract  for  public  printing.  The 
plaintiff  had  told  the  defendant 
that  he  had  destroyed  the  memo- 
randum, but  on  differences  arising 
between  them  it  appeared  that  he 
had  kept  it,  and  he  threatened  the 
defendant    that  because    of    the 


782 


INDEX. 


memorandum  he  would  not  dare 
to  discharge  him.  The  trial  judge 
charged  that  the  plaintiff's  refusal 
to  deliver  the  memorandum  to  his 
employer  was  a  breach  of  duty 
and  good  cause  for  his  discharge. 
HMy  that,  in  view  of  the  circum- 
stances, the  charge  was  proper; 
that  the  memorandum  was  like 
any  other  order  relating  to  current 
business,  which,  when  it  had 
served  its  purpose,  belonged  to 
the  employer:  that  the  plaintiff 
had  no  interest  to  protect  m  keep- 
ing it,  and  tliat  consequently  it 
did  not  come  within  the  rule  that 
an  agent  has  the  right  to  retain 
letters  written  to  him  by  the 
master  relating  to  his  agency, 
which  may  be  necessary  for  his 
protection.  Id. 

3.  Retention  of  Servant  after  Breach 
of  Duty.  A  master  does  not,  by 
retaining  a  servant  in  his  employ 
after  knowledge  of  breaches  of 
duty,  condone  the  offenses  and 
prevent  their  use  thereafter  as 
grounds  of  discharge,  where  the 
breaches  were  committed  from 
time  to  time,  continuing  until  the 
discharge.  Id. 

4.  Railroads — Fettow- Servants.  When 
a  printed  and  posted  rule  of  a  rail- 
road company  requires  the  con- 
ductor of  a  freight  train  to  apply 
for  instructions  and  additional 
help,  or  to  set  off  cars,  before  at- 
tempting to  take  his  train  over  a 
summit  with  dangerous  grades,  if 
in  doubt  as  to  his  ability  to  make 
the  passage  safely,  the  exercise 
of  judgment  by  the  conductor  in 
determming.  upon  the  apparent 
facts,  not  to  take  such  extra  pre- 
cautions, is  the  mere  performance 
of  one.  of  his  ordinary  duties  as  an 
employe,  and  does  not  transform 
him  from  a  fellow-servant  of  a 
brakeman  into  a  representative  of 
the  company,  so  as  to  render  the 
company  liable  for  an  injury  to  a 
brakeman  on  the  train,  if  suffered 
through  such  omission  on  the  part 
of  the  conductor.  Wooden  v.  W. 
N.  T.  db  P.  R.  R.  Co.  508 

5.  Posted  Rule  —  Discretion  of  Con- 
ductor. Negligence  is  not  to  be 
imputed  to  a  railroad  company 
towards  its  brakemen  in  commit- 
ting to  the  judgment  of  conduc- 


tors of  freight  trains  the  de- 
termination as  to  action  under  a 
printed  and  posted  rule  of  which 
all  the  employes  had,  or  were 
chargeable  with,  knowledge,  di- 
recting conductors  to  apply  for 
instructions  when  in  doubt  as  to 
their  ability  to  take  their  train 
over  a  well-known  dangerous  sum- 
mit in  safety,  and  a  careless  or 
laegWgent  performance  of  a  con- 
ductor's duties  under  such  rule  is 
a  risk  assumed  by  his  fellow- 
servants.  Id, 


MINERALS. 
See  Deeds,  14-16. 

MISREPRESENTATION. 
See  Fraud,  2. 

MITIGATION. 
See  Libel,  8,  4,  7. 

MONROE  COUNTY. 
See  County,  9. 

MORTGAGE. 

1.  Mortgage  by  Trustee  —  InfanU^ 
Estate  Outside  of  Trust  — Potter 
of  Court.  The  vested  interests  in 
remainder  of  infants  which  are 
not  included  in  a  trust  estate  for 
life  cannot  be  included  in  a  mort- 
gage by  the  trustee  under  direc- 
tion of  the  court  by  virtue  of  the 
proviso  added  by  the  Laws  of 
1886  (Chap.  257),  as  an  amend- 
ment to  the  65th  section  of  the 
Statute  of  Uses  and  Trusts  (1  R 
S.  730),  whereby  a  trustee  under 
direction  of  the  court  or  judge 
may  in  a  proper  case  be  allowed 
to  mortgage  or  sell  the  real  estate 
held  in  trust.     Losey  v.  Stanley. 

560 

2.  Foreclosure  —  Void  Mortgage  on 
Infants'  Estate  —  Collat(ral  Attack, 
A  collateral  attack  on  an  order 
for  the  mortgaging  of  infants'  real 
property  can  be  made  in  an  action 
brought  to    foreclose    the   mort- 
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gage,  where  the  order  was  made 
without  jurisdiction  in  a  proceed- 
ing by  a  trustee  of  a  life  estate 
which  did  not  include  the  inter- 
ests of  the  infants,  in  remainder, 
although  a  guardian  ad  litem  was 
appointed  for  the  infants  and  con- 
sented to  the  order.       •  Id. 

3.  Foreclosure  —  Service  of  Summons 
aiid  Complaint  —  Compelling  Pur- 
chaser to  Take  Title.  The  pur- 
chaser at  a  mortgage  foreclosure 
sale,  under  a  judgment  regular 
upon  its  face,  having  refused  to 
tsJae  title,  on  the  ground  that  the 
defendant  owner  of  the  fee  had 
not  been  personally  served  with 
the  summons  and  complaint  in  the 
foreclosure  action,  a  reference  on 
that  question  was  directed  on  the 
plaintiff's  motion,  which  resulted 
in  nn  order  compelling  the  pur- 
chaser to  complete  his  purchase. 
Held,  on  a  review  of  the  facts,  that 
the  conclusion  that  the  defendant 
owner  of  the  fee  had  been  per- 
sonally served  was  warranted  by 
the  evidence,  and  hence,  held 
further,  without  expressing  any 
opinion  as  to  the  mode  of  attack 
open  to  such  defendant  if  he 
should  hereafter  assail  the  judg- 
ment in  the  action,  that  the 
purchaser  was  properly  com- 
pelled to  complete  his  purchase, 
although  the  defendant  was  not 
bound  by  the  present  proceeding. 
a  Connor  y.  Felix.  614 

See  Shultes  v.  Sickles  (Mem.).  704 


MOTIONS  AND  ORDERS. 

1.  Indictment  for  Murder — Motion 
to  Dismiss.  A  motion  was  made 
to  the  trial  court  to  dismiss  an  in- 
dictment for  murder,  on  the 
ground,  among  others,  that  cer- 
tain persons,  not  officers  of  the 
law,  had  issued  and  distributed  to 
each  person  on  the  grand  jury  list 
a  circular  letter  advising  them  as 
to  their  duties,  and  on  other  ques- 
tions prejudicial  to  the  defendant. 
The  motion  was  based  upon  affi- 
davits of  the  defendant  and  his 
attorney,  and  the  only  fact  proved 
was  the  distribution  to  grand 
jurors  of  a  circular  signed  by  the 
chairman  and  secretary  of  a 
'•Committee  of    Public  "Safety," 


reminding  the  jurors  of  the  im- 
portance of  their  duties,  statinff 
some  of  their  powers  as  evidenced 
by  citations  from  the  statutes, 
offering  to  further  advise  them  if 
they  would  call  at  the  head- 
quarters of  the  committee  of  the 
methods  by  which  each  grand  jury 
could  do  effective  work,  and  stat- 
ing that  the  efforts  of  the  commit- 
tee were  not  for  political  or  sec- 
tarian effect.  The  motion  was 
denied.  Held,  that,  assuming  that 
the  Court  of  Appeals  has  jurisdic- 
tion to  review  the  determination 
of  the  court  below  on  this  point, 
which  is  doubted,  there  was  no 
ground  set  forth  which  was  suffi- 
cient in  law  to  justifjr  the  trial 
court  in  dismissing  the  indictment, 
and  the  defendant  had  no  gi-ound 
of  complaint  based  upon  the 
denial  of  his  motion,  it  appearing 
that  there  was  no  proof  that  any 
man  was  on  the  panel  who  was 
not  a  legally  constituted  juror,  or 
even  an  allegation  that  the  evi- 
dence given  before  the  jury  was 
incompetent  in  its  nature  or  in- 
sufficient, if  believed,  to  warrant 
the  indictment.    People  v.  Shea. 

78 

2.  Murder  Trial  —  Motion  to  Post- 
pone. A  motion  to  postpone  a 
trial  for  murder  was  made  upon 
an  affidavit  of  the  defendant's  at- 
torney, which  did  not  assert  the 
absence  of  witnesses,  but  seemed 
to  be  based  upon  the  suggestion 
that  counsel  wanted  time,  and  that 
it  was  not  customary  to  try  an  in- 
/iictment  for  so  grave  un  offense 
so  soon  after  it  was  found.  The 
motion  was  denied.  Held,  while 
doubting  the  existence  of  juris- 
diction to  review  the  decision  of 
the  trial  court  on  the  question, 
that  the  motion  was  properly 
denied.  Id. 

3.  Action  for  Price  of  Bonds — Bonds 
Pledged  by  Vendor  —  Motion  for  a 
Verdict.     In  an  action  brought  by 

the  vendor,  upon  a  partly-exe- 
cuted contract  for  the  transfer  of 
stocks  and  bonds,  to  recover  the 
unpaid  balance  of  the  stipulated 
price,  a  motion  by  the  defendant 
to  direct  a  verdict  upon  the 
grounds  that  there  had  been  no 
deliver}'  or  tender  and  no  sufficient 
evidence  of  a  waiver  of  a  tender 


784 


INDEX. 


of  the  balance  of  the  bonds,  called 
for  from  the  plaintiff  by  the  con- 
tract, but  that  on  the  contrary  the 
evid«.nce  showed  that  the  bonds 
were  pledged  with  a  third  party 
to  secure  liabilities  of  the  plaintiff, 
does  not  amount  to  a  motion  to 
direct  a  verdict  on  the  ground  that 
the  plaintiff  was  unable  to  per- 
form by  a  delivery  at  the  time 
when  tender  was  offered  to  be 
made  and  when  the  same  was 
made.     Stokes  v.  Maekay.         228 

4.  Order  for  Beceiver  to  Sell  —  Mo- 
tion to  V(veate,  If  a  receiver  ap- 
pointed in  supplementary  proceed- 
ings is  ordered  by  the  court. to 
sell  property  which  has  been 
conveyed  by  the  judgment  debtor, 
situated  in  another  county,  in 
which  a  copy  of  the  order  appoint- 
ing the  receiver  has  been  filed, 
but  in  which  the  judgment  has 
not  been  docketed  nor  execution 
issued,  the  judgment  debtor's 
grantee  or  his  successor  in  title 
may  move  to  vacate  the  order  al- 
though not  a  party  to  the  action 
in  iiniich  the  judgment  was  re- 
covered. F,  6.  if.  Bank  v.  Bus- 
sing. 665 

6.  Collateral  Attack  on  Deed.  A  deed 
of  a  judgment  debtor's  realty, 
and  a  partition  suit  based  thereon, 
cannot  be  collaterally  attacked  on 
a  motion  made  by  a  person  claim- 
ing under  such  deed  and  suit,  to 
set  aside  an  order,  directing  a 
receiver  appointed  in  supple- 
mentary proceedings  in  another 
county  to  sell  the  realty,  on  tjic 
eround  that  the  judgment  cred- 
itor had  not  docketed  his  judg- 
ment in  the  county  where  the 
realty  was  situated  and  issued 
execution  thereon.  Id. 

See  New  Tkial,  1,  2. 


MUNICIPAL  CONTRACT. 
See  Contract,  9,  10,  11. 

MUNICIPAL  CORPORATIONS. 

1.  Exemption  from  Liability  for  Acts 
of  Agents — Counties.  The  doc- 
trine, that  where  power  is  granted 


to  a  municipal  corporation  as  one 
of  the  political  divisions  of  the 
state,  not  for  the  immediate  benefit 
of  the  municipality,  but  as  a  means 
to  the  exercise  of  the  sovereign 
power  for  the  benefit  of  all  citizens, 
the  corporation  is  not  liable  for 
non-use^  nor  for  misuser,  by  the 
public  agents,  is  applicable  to 
counties,  which,  prior  to  the 
County  Law  (Chap.  686,  Laws  of 
1892)  were  not  municipal  corpora- 
tions, but  were  political  divisions 
of  the  state  and  at  most  only  quasi 
corporations.  Hughes  v.  County 
of  Afanroe.  49 

.  Municipal  Contract  —  Provision 
against  Assignments.  A  provision, 
in  a  city  street-grading  contract, 
to  the  effect  that  the  contractor 
shall  not  assign  the  contract,  nor 
any  of  the  moneys  payable  there- 
under, without  the  consent  of  the 
city,  signified  in  writing  by  the 
commissioner  of  public  works  in- 
dorsed on  the  agreement,  and  that 
in  the  absence  of  such  consent  no 
right  under  the  contract,  nor  to 
any  moneys  to  grow  due  by  its 
terms,  shall  be  asserted  against  the 
city,  is  not  available  to  a  junior  as- 
signee of  moneys  due  and  to  grow 
due  under  the  contract,  to  attack 
the  right  of  priority  of  a  senior  as- 
signee of  such  moneys,  who  has 
failed  to  procure  the  consent  of 
the  city  to  his  assignment,  when 
the  city  has  paid  into  court  for 
distribution  the  moneys  payable 
under  the  contract,  and  no  claim 
is  made  against  the  dty.  So  held, 
where  no  absolute  assignment  had 
been  made  of  the  contract,  but  all 
the  transfers  made  by  the  con- 
tractor were  of  moneys  due  under 
the  contract  as  collateral  to  secure 
the  payment  of  a  debt.  Fbrtunato 
V.  Patten.  277 

See  New  York  Citt. 
County. 


MUNICIPAL  RIGHTS. 
See  Constitutional  Law,  7. 

MURDER. 
See  Homicide. 
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MUTUAL  ACCIDENT  ASSOCIA- 
TION. 

See  Insurance,  6. 


NEGLIGENCE. 

1.  Monroe  County  —  Non-licMlityfor 
Negligence  Resulting  in  a  Personal 
Injury,  An  employee  at  the  Mon- 
roe County  Insane  Asylum,  main- 
tained by  the  county  for  its  in- 
sane, under  chapter  82,  Laws  of 
1863,  and  chapter  633,  Laws  of 
1870,  was  injured  in  1891  while 
operating  a  steam  mangle  ii>  the 
laundry,  and  brought  an  action 
against  the  county  to  recover 
damages  on  the  ground  of  negli- 
gence. Held,  that  the  statxis  of 
the  county  on  the  day  of  the  in- 
jury, which  was  prior  to  the  tak- 
mg  effect  of  the  County  I^w  of 
1892,  must  determine  its  liability; 
and  that  the  county,  while  acting 
under  the  above  statutes  of  1863 
and  1870  in  caring  for  its  insane, 
although  not  then  a  municipal 
corponition,  was  engaged  as  a 
pohtical  division  of  the  stnte  in  the 
discharge  of  a  public  duty,  and. 
consequently,  was  not  liable  to  the 
plaintiff  in  damages  for  the  negli- 

fence  of  its  agents.     HugJies  v. 
hunty  of  Monroe.  49 

2.  Posted  Rule  —  Discretion  of  Gon- 
du4itor.  Negligence  is  not  to  be 
imputed  to  a  railroad  company 
towards  its  brakemen  in  commit- 
ting to  the  judgment  of  conductors 
of  freight  trains  the  determination 
as  to  action  under  a  printed  and 
posted  rule  of  which  all  the  em- 
ployes had,  or  were  chargeable 
with,  knowledge,  directing  con- 
ductors to  apply  for  instructions 
when  in  doubt  as  to  their  ability 
to  take  their  train  over  a  well- 
known  dangerous  summit  in 
safety,  and  a  careless  or  negligent 
performance  of  a  conductor's 
duties  under  such  r\ile  is  a  risk 
assumed   by   his   fellow-servants. 

Wooden  v.  W.  N,  Y.  d'  P.  H.   R. 
Co.  508 

3.  Appliances  on  Ijocomotiee.  Tlu^ 
furnishing  of  a  freight  locomo- 
tive, equipped  with  hnnd  brakes 
only,  instead  of  :iir  or  steam 
bralkes,  does  not  of  iti:clt  render  a 
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railroad  company  liable  for  an  in- 
jury suffered  by  one  of  its  train- 
men through  the  unchecked  de- 
scent of  a  train  down  a  steep  grade, 
where  there  is  no  evidence  that 
hand  brakes  were  unusual  or 
inadequate,  or  that  one  kind  of 
brake  was  safer  than  another.    Id, 

4.  Escape  of  Qas  —  Question  for  Ju  ry. 
The  negligence  of  a  gas  company 
which  permitted  the  gas  to  be 
turned  into  a  three- story  build- 
ing occupied  by  different  ten- 
ants, with  pipes  so  arranged  that 
each  could  be  supplied  through  a 
separate  meter,  without  any  in- 
spiiection  of  the  pipes,  after  plans 
had  been  submitted  to  it  and  a 
meter  }jad  been  provided  by  it 
upon  application','^  after  which  it 
was  the  custom  to  permit  any  one 
to  turn  on  the  gas,  is  a  question 
for  the  jury,  where  pipes  in  one 
of  the  rooms  occupied  by  persons 
who  did  not  use  gas  and  had  not 
applied  for  a  meter  were  uncapped 
and  an  explosion  occurred  by  the 
escape  of  gas  therefrom.  Schmeer 
V.  Oas  L.  Co.  of  Syracuse.         529 

5.  Explosion  of  Oas  —  Liability  of 
Oas  Company.  A  gas  company 
is  not  an  insurer  again.st  explo- 
sions of  gas  carriea  into  build- 
ings by  its  pipes,  but  is  simply 
bound  in  permitting  the  gas  to 
be  turned  into  a  building  to  exer- 
cise that  degree  of  care  which  the 
nature  of  the  article  it  deals  in 
and  the  consequences  to  be  appre- 
hended from  an  accident  reason- 
ably call  for.  Id. 

6.  Contributory  Negligence  —  Seek- 
ing Leak  of  Oas.  The  con- 
tributory negligence  of  a  boy  of 
eighteen,  injured  b)'  an  explosion 
of  escaping  gas  while  seeking 
with  a  lighted  candle  to  discover 
the  leak,  is  a  question  for  the  jury. 

Id. 

NEW  TRIAL. 

1.  Indict  nit  nt — Omission  of  Names 
of  WitnessfM  —  Not  a  (t  round  for  a 
Nrir  Trial.  When  some  names  of 
the  witnesses  who  were  examined 
before  the  grand  jury  are  indorsed 
upon  the  indictment,  but  not  all 
as  required  by  section  271  of  the 
Code  of  Criminal  Procedure,  and 
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in  the  course  of  the  trial  it  appears 
that  there  were  witnesses  whose 
names  were  omitted,  the  defendant 
will  not  be  entitled,  on  motion 
after  conviction,  to  a  new  trial  by 
reason  of  such  omission  ;  at  all 
events,  not  where  he  suffered  no 
prejudice  by  the  omission,  or  it 
does  not  appear  that  the  omitted 
witnesses  were  of  such  a  character 
that  the  defendant  was  prejudiced 
by  the  reception  of  their  evidence, 
while  he  had  not  had  the  time  or 
means  to  show  their  true  character, 
or  that  their  particular  testimony 
was  false.     People  v.  Shea,         78 

2.  Return  an  Appeal  —  Motion  for 
New  Trial.  The  pendency  of  an 
appeal  in  the  Court  of  Appeals  is 
no  bar  to  a  motion  in  the  court 
below  for  a  new  trial ;  hence,  an 
order  that  the  return  be  trans- 
mitted to  the  court  below  for  use 
on  such  motion  is  unnecessary. 
Henry  v.  AUen,  346 


NEW  YORK  (CITY  OF). 

1.  Constitutionality  of  Chapter  934, 
Laws  of  1896,  Annexing  Part  of 
Westcliester  County.  Chapter  934 
of  the  Laws  of  1895,  which  pro- 
vides for  the  annexation  of  a  part 
of  Westchester  county  to  the  city 
and  county  of  New  York,  by  set- 
ting off  from  the  county  of  West- 
chester the  territory  described 
therein,  with  its  inhabitants  and 
estates,  and  declaring  it  annexed 
to  and  merged  in  the  city  and 
county  of  New  York,  is  not  ren- 
dered imconstitutional  by  reason 
of  the  provisions  of  the  New  York 
Constitution  of  1894,  conferring 
upon  the  legislature  power  to  alter 
senate  districts  after  a  decennial 
enumeration,  and  providing  that 
*'  no  county  shall  be  divided  in 
the  formation  of  a  senate  district 
except  to  make  two  or  more  sen- 
ate districts  wholly  iu  one  county," 
and  that  the  assembly  districts  to 
be  apportioned  under  the  Consti- 
tution shall  remaiu  unaltered  until 
another  enumeration  shall  be 
made,  but  that  nothing  in  that 
section  rfiould  prevent  the  di- 
vision, at  any  time,  of  counties 
and  towns,  by  the  legislature,  and 
the  provisions  continuing  the  ju- 
dicial districts  until  after  an  enu- 


meration —  notwithstanding  the 
facts  that  the  city  and  county  of 
New  York  constituted  the  first 
judicial  district  and  the  county  of 
Westchester  was  in  the  second 
judicial  district,  and  that  the 
county  of  Westchester  was  de- 
clarea  by  the  Constitution  to  con- 
stitute a  senate  district  (the 
twentv -second).  People  ex  rel,  v. 
Bd.  Shpi^s.  W.  Co.  1 

2.  MuniHpal  Riahts.  The  annexa- 
tion Act  provided  that  the  portion 
of  Westchester  county  annexed 
thereby  should  thereafter  consti- 
tute a  part  of  the  city  and  county 
of  New  York  '*in  every  respect 
and  to  the  same  extent"  as  if  it 
had  originally  been  included 
therein.  Held,  that  the  words 
quoted,  read  in  connection  with 
the  context,  wer^  satisfied  by  con- 
struing them  as  referring  to  nau- 
nicipal  burdens  and  municipal 
rights  in  which  the  annexed  terri- 
tory and  its  inhabitants  were  to 
share.  Id, 

8.  Elections.  HM,  also,  that  the 
voters  in  the  annexed  territory  will 
be  entitled  to  vote  for  senator, 
member  of  assembly  and  justices 
of  the  Supreme  Court,  the  same  as 
though  the  Annexation  Act  had 
not  been  passed,  and  that  elec- 
tions in  the  annexed  territory  will 
of  necessity  be  conducted  under 
thetiontrol  of  the  election  officers  of 
the  city  and  county  of  New  York, 
and  the  returns  w^ill  be  made  to 
the  proper  authorities  of  West- 
chester county.  Id. 

4.  Aldermen  —  Salaries.  The  fact 
that  others  than  the  plaintiff  and 
his  assignors  assumed  to  have  been 
elected  aldermen  of  the  city  of 
New  York  for  the  year  1877,  re- 
ceived certificates  of  election,  were 
inducted  into  and  occupied  the  of- 
fice, exercised  its  duties,  and,  as 
officers  (/€/ac<<?,  were  paid  salaries, 
held,  to  be  a  complete  defense  to 
an  action  against  the  city  for  sala- 
ries, brought  on  behalf  of  certain 
pei-sons  who  claimed  to  have  been 
elected  aldermen  for  that  year. 
Demarest  v.  Mayor,  etc,  203 

5.  Aldermen — E  lection  under  Act  of 
1871  —  Constitutionality  of  Act  of 
1873.     In  such  action  the  plaintiff 
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and  his  assignors,  who  claimed  to 
have  been  elected  aldermen  pursu- 
ant to  chapter  137.  Laws  of  1870, 
as  amended  by  chapter  574,  Laws 
of  1871,  urged  that  section  4  of 
chapter  335,  Laws  of  1873,  under 
which  other  persons  were  elected, 
acted  and  were  paid  salaries,  and 
which  act  repealed  the  acts  of  1870 
and  1871,  was  unconstitutional  in 
that  it  provided  for  a  system  of 
minority  representation  by  re- 
straining the  right  of  a  voter  to  vote 
for  all  the  aldermen  to  be  elected; 
that  consequently  no  legal  office 
of  alderman  was"  created  thereby, 
and  there  could  be  no  incum- 
bency under  that  act.  Held,  that, 
as  the  elective  office  of  alderman 
already  existed,  and  was  not  cre- 
ated by  the  act  of  1878,  the  fact 
that  such  office  was  actually  as- 
sumed by  persons  other  than  the 
plaiutiff  ana  his  assignors  rendered 
such  incumbents  dti  facto  officers, 
even  though  the  provisions  of  law 
regulating  their  compensation  and 
mode  of  election  might  have  been 
imconstitutional.  Id. 

6.  Municipal  Contract  —  Provision 
Against  Assignments.  A  provis- 
ion, in  a  New  York  city  street- 
grading  contract,  to  the  effect  that 
the  contractor  shall  not  assign  the 
contract,  nor  any  of  the  moneys 
payable  thereunder,  without  the 
consent  of  the  city,  signified  in 
writing  by  the  commissioner  of 
public  works  indorsed  on  the 
agreement,  and  that  in  the  absence 
of  such  consent  no  right  under  the 
contract,  nor  to  any  moneys  to 
grow  due  by  its  terms,  shall  be  as- 
sorted against  the  city,  is  not  avail- 
able to  a  junior  assignee  of  moneys 
due  and  to  grow  due  under  the 
contract,  to  attack  the  right  of 
priority  of  a  senior  assignee  of 
such  moneys,  who  has  failed  to 
procure  the  consent  of  the  city  to 
his  assignment,  when  the  city  has 
paid  into  court  for  distribution 
the  moneys  payable  under  the 
contract,  and  no  claim  is  made 
against  the  city.  So  held,  where 
no  absolute  assignment  had  been 
made  of  the  contract,  but  all  the 
transfers  made  by  the  contractor 
were  of  moneys  due  under  the 
contract  as  collateral  to  secure  the 
payment  of  a  debt.  Fortwnato  v. 
Patten.  277 


7.  Contract  —  Assignment  Absolute  in 
Form  —  Collateral  Security  —  No- 
tice. When  an  assignment,  in 
form  an  absolute  assignment  of 
all  the  contractor's  rights  and  in- 
terest under  such  a  city  contract, 
is  in  fact  made  as  collateral  se- 
curity for  a  debt,  the  assignee,  in 
the  distribution  of  the  fund  pay- 
able under  the  contract  and  where 
no  claim  is  made  against  the  city, 
comes  within  the  rule  that,  as  l!e- 
tween  different  assignees  of  a 
chose  in  action  by  express  agree- 
ment from  the  same  person,  the 
one  prior  in  point  of  time  will  be 
protected,  although  he  has  given 
no  notice  of  such  assignment  to 
either  the  subsequent  assignee  or 
the  debtor.  Id. 

8.  Damages  for  Change  of  Chads  — 
Award  of  Commissioners — Review. 
The  provision  of  chapter  537, 
Laws  of  1893,  as  amended  by 
chapter  567,  Laws  of  1894,  that 
the  commissioners  appointed 
thereunder  shall  have  * '  exclusive 
jurisdiction  to  estimate  the  loss 
and  damage "  sustained  hy  land- 
owners in  the  twenty-third  and 
twenty-fourth  wards  of  the  city  of 
New  York  through  changes  of 
grades  in  streets,  does  not  deprive 
the  courts  of  the  power  to  review, 
by  certiorari,  the  proceedings  of 
such  commissioners  in  making  an 
award  of  damages,  as  to  whether 
they  made  then-  estimate  upon 
legal  and  authorized  evidence,  and 
included  only  authorized  elements 
of  damage,  and  adopted  a  proper 
rule  or  basis  in  estimating  the 
damage.     In  re  Fitch.  334 

9.  Certiorari.  A  writ  of  certiorari 
to  review  an  award  of  such  com- 
missioners properly  issues  under 
section  2120,  subdivision  2,  of  the 
Code  of  Civil  Procedure.  Id, 

10.  Title  of  Local  Bill.  The  act, 
chapter  537,  Laws  of  1893,  entitled 
•*Anact  providing  for  ascertain- 
ing and  paying  the  amount  of 
damages  to  lands  and  buildings 
suffered  by  reason  of  changes  of 
grade  of  streets  or  avenues,  made 
pursuant  to  chapter  721  o^  the 
lAws  of  1887,  providing  for  the 
depression  of  railroad  tracks  in 
the  23d  and  24th  wards  in  the  city 
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of  New  York  or  otherv>ise"  is  not 
in  contravention  of  the  provisions 
of  article  3,  section  16,  of  the  Con- 
stitution in  force  at  its  passage, 
that  no  local  bill  "shall  embrace 
more  than  one  subject,  and  that 
shall  be  expressed  in  the  title." 
People  ex  rel.  v.  Fitch.  855 

11.  Daniayes  from  Change  of  &rade 
of  Streets  —  Appointment  of  Com 
m%s8ionei*8.  Commissioners  were 
regularly  appointed  by  the  mayor 
of  New  York  city,  pursuant  to 
chapter  587,  Laws  of  1898,  by  a 
certificate  which  required  them  to 
ascertain  the  damages  sustained 
by  reason  of  the  changes  of  grades 
01  streets  made  pursuant  to  the 
act  of  1887  (Chap.  721),  "or  other- 
wise  as  provided  by  said  act," 
meaning  the  act  of  1898.  There- 
after, on  the  passage  of  chapter 
567  of  Laws  of  1894,  amending  the 
aet  of  1898,  the  mayor  re-appomted 
the  same  commissioners,  by  a  cer- 
tificate from  which  the  words  "or 
otherwise  as  provided  by  said  act " 
were  omitted,  and  it  was  claimed 
that  the  omision  constituted  an 
irregularity  in  the  re-appointment 
of  the  commissioners  which  af- 
fected awards  subsequently  made 
by  them.  Held,  that  the  certifi- 
cate appeared  to  be  broad  enough 
to  empower  the  commissioners  to 
make  the  awards  contemplated  by 
the  act  of  1894;  but  held,  further, 
that  the  re-appointment  of  the 
commissioners  was    unnecessary. 

Id. 

12.  Mandamus.  The  Court  of  Ap- 
peals will  not  review,  upon  a  pro- 
ceeding for  a  mandamus  to  direct 
the  comptroller  of  the  city  of  New 
York  to  pay  an  award  made  by 
commissioners  under  said  acts  of 
1893  and  1894,  the  alleged  im- 
proper inclusion,  bj^  the  commis- 
sioners, of  unauthorized  items  of  ! 
damage  in  their  awards.  Id. 

See  Railroads,  1,  6-10,  14. 


NEW  YORK    STATE    CONSTI- 
TUTION. 

See  Constitution. 

Constitutional  Law. 


NON-RESIDENT. 
See  Tax,  1,  3. 

NOTICE. 

See  Cause  op  Action,  5. 
Contract,  10, 
Execution,  2.  8. 
Railroads,  19,  24. 
Vendor  and  Purchaser,  8,  4^ 

NOVATION. 
See  Partnership,  2. 

NUISANCE. 

1.  Laivdhrd  and  Tenant — Etieticn, 
A  physical  eviction  is  not  neces- 
sary to  exonerate  the  tenant  from 
payment  of  rent;  but  such  exon- 
eration follows  when  the  land- 
lord's acts,  though  not  amounting- 
to  a  physical  expulsion,  are,  never- 
theless, of  so  pronounced  and 
offensive  a  character  as  to  create  a 
nuisance,  which,  by  preventing 
the  reasonable  use  by  the  tenant 
of  the  premisec,  affects  directly 
the  consideration  of  the  contract 
between  them.     SuUy  v.  Schmitt. 

248 

2.  Lease — Covenants.  Covenants  in 
a  lease,  on  the  part  of  the  tenant 
to  maintain  the  leased  premises  in 

food  repair  and  in  a  clejinly  con- 
ition,  do  not  extend  to  a  nuisance 
created  by  a  stench  from  sewage 
arising  upon  the  landlord's  adja- 
cent premises  and  because  of  the 
landlord's  neglect.  J(f. 

5.  Obsf  ruction  of  High  itays  — Prirate 
Action.  The  obstruction  of  a 
public  higliway  is  an  act  which  in 
law  amounts  to  a  public  nuisance, 
and  one  who  sustains  a  private 
and  peculiar  injury  from  such  an 
act  may  maintain  an  action  to 
abate  it  and  recover  the  special 
damages  by  him  sustained:  and, 
provided  the  injury  is  substantial, 
the  fact  that  other  persons  have 
also  been  injured  by  the  act  is  no 
CTound  for  a  denial  of  the  relief. 
Wakeman  v.  WiV)ur.  dSl 
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4  PitUic  AcUon.  When  the  damage 
or  injury  caused  by  the  obstruc- 
tion of  a  public  highway  is  com- 
mon to  the  public  and  special  to 
no  one,  redress  must  be  obtained 
by  some  proceeding  in  behalf  of 
tne  public  and  not  by  private 
action.  Id. 

6.  Private  Action.  The  facts  that  a 
person,  who  was  obliged  to  use  a 
highwaj  in  winter  for  the  pur- 
pose of  drawing  logs,  was  for 
several  days  compelled,  on  account 
of  an  obstruction  created  bv  a 
fence,  encroaching  upon  the  high- 
way, to  take  another  and  much 
longer  route,  to  his  pecuniary 
damage ;  that  at  other  times  he 
was  obliged  to  clear  the  road  from 
drifts  of  snow  caused  by  the  fence, 
which  required  time  and  labor, 
and  that  he  has  sustained  damages 
special  and   peculiar  to  himself, 

growing  out  of  the  necessity  on 
is  part  of  using  the  road  at  the 
time  of  the  obstruction  more 
frequently  than  his  neighbors, 
suffice  to  bring  him  within  the 
principle  which  permits  a  private 
person  to  maintain  an  action  to 
abate  a  public  nuisance  and  to 
recover  special  damages.  Id. 


OBSTRUCTION. 

See  Easements,  8. 
Highways,  1,  3. 


OFFICERS. 

1.  Onondaga  County  Clerk  —  Act 
Making  the  (Mee  Salaried  —  Time 
of  Taking  Effect.  Section  11  of 
chapter  620,  Laws  of  1808,  passed 
May  2,  1893,  entitled  "An  act 
to  make  the  office  of  county 
clerk  of  Onondaga  county  a 
salaried  office,  and  to  provide  for 
the  management  of  said  office,  and 
to  fix  the  salary  of  said  clerk  and 
deputies,"  reads  as  follows : 
"  This  act  shall  take  effect  on  the 
first  day  of  January,  1895."  Held, 
that  the  intention  of  the  legisla- 
ture, as  deduced  from  the  whole 
act  and  from  its  obvious  purpose 
of  changing  the  compensation  of 
the  office  from  fees  to  a  salary, 
and  from  the  fact  that  the  legisla- 
ture knew  at  the  time  of  its  pas- 


sage that  the  official  term  of  the 
county  clerk  then  in  office  would 
expire  on  December  81,  1894,  was 
not  that  the  actual  existence  of 
the  statute  should  commence 
January  1,  1895,  and  that  the 
clerk  who  would  be  elected  after 
that  date  should  be  the  first  sub- 
ject to  its  provisions,  but  that  the 
intention  was  that  the  provisions 
of  the  act  should  take  effect  upon 
and  applv  to  the  clerk  who  was 
to  take  office  on  January  1,  1895. 
People  ex  rel.  v.  Butler.  164 

2.  Board  of  Supervieore.  Held,  aUo, 
as  a  consequence  of  holding  that 
the  above  act  took  effect  upon 
and  was  applicable  to  the  clerk 
who  came  into  office  on  January 
1,  1895,  that  those  provisions  of 
the  act  which  required  action  on 
the  part  of  the  board  of  super- 
visors before  that  date  became 
operative  in  the  fall  of  1894.      Id. 

3.  Be  Facto  Offleer— Salary.  Pay- 
ment of  salary  to  a  de  facto  officer, 
while  he  is  holding  the  office  and 
discharging  its  duties,  is  a  defense 
to  an  action  brought  by  the 
dejure  officer  against  the  munic- 
ipality to  recover  the  same  salary. 
Ve^nareet  v.  Mayor,  etc.  208 

4.  New  York  City  — Aldermen  — 
Salai-ies,  The  fact  that  others 
than  the  plaintiff  and  his  assignors 
assumed  to  have  been  elected  al- 
dermen of  the  city  of  New  York 
for  the  year  1817,  received  cer- 
tificates of  election,  were  inducted 
into  and  occupied  the  office,  exer- 
cised its  duties,  and,  as  offlceis  de 
facto,  were  paid  salaries,  7ield,  to 
be  a  complete  defense  to  an  action 
against  the  city  for  salaries, 
brought  on  behalf  of  certain  per- 
sons who  claimed  to  have  been 
elected  aldermen  for   that  year. 

Id. 

5.  New  York  City  —  Aldermen  — 
Election  under  Act  of  1871  —  Con- 
stitutionality of  Act  of  1873.  In 
such  action  the  plaintiff  and  his  as- 
signors, who  claimed  to  have  been 
elected  aldermen  pursuant  to  chap- 
ter 137,  Laws  of  1870,  as  amended 
by  chapter  574,  Laws  of  1871, 
urged  that  section  4  of  chapter 
335,  Ljiws  of  1873,  under  which 
other  pei-sons  were  elected,  acte4 
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and  were  paid  salaries,  and  which 
act  repealed  the  acts  of  1870  and 
1871,  was  unconstitutional  in  that 
it  provided  for  a  system  of  minor- 
ity representation  by  restraining 
the  right  of  a  voter  to  vote  for  all 
the  aldermen  to  be  elected;  that 
consequently  no  legal  office  of 
alderman  was  created  thereby,  and 
there  could  be  no  incumbency 
under  that  act.  Held,  that,  as  the 
elective  office  of  alderman  already 
existed,  and  was  not  created  bv 
the  act  of  1873,  the  fact  that  sucli 
office  was  actually  assumed  by  per- 
sons other  than  the  plaintiff  and  his 
assignors  rendered  such  incum- 
bented^/flf^to  officers,  even  though 
the- provisions  of  law  regulating 
their  compensation  and  mode  of 
election  might  have  been  unconsti- 
tutional. Id, 

6.  Public  Officer — Injunction.  Where 
a  public  officer,  under  color  of 
office  and  the  provisions  of  a  stat- 
ute, threatens  to  do  an  act  which 
will  inffict  permanent  damage  to 
the  realty  of  another,  the  owner 
thereof  is  not  bound  to  wait  until 
the  threatened  act  has  been  actu- 
ally committed,  but  may  at  once 
invoke  the  equitable  interference 
of  the  courts  to  restrain  such  act, 
on  establishing  that  he  does  not 
come  within  the  provisions  of  the 
statute  under  which  the  officer 
claims  to  act.  Flood  v.  Van 
Wortner.  284 

7.  Commissioner  of  Highways  — 
Abuse  of  Authority  —  GUmd  on 
litis  —  iT\junction.  In  an  action 
brought  to  restrain  the  defendant 
as  commissioner  of  highways  from 
removing  plaintiffs  house  as  en- 
croaching upon  the  highway, 
under  the  Highway  Law  (Chap. 
568,  Laws  of  1890,  §  105).  it 
appeared  that  the  defendant  had 
served  a  notice  upon  the  plaintiff, 
which  was  also  filed  in  the  town 
clerk's  office,  to  the  effect  that  his 
house  encroached  upon  the  high- 
way to  an  extent  described,  and 
he  was  required  to  remove  the 
building  ;  annexed  to  the  notice 
was  a  copy  of  an  order  which 
recited  that  the  commissioner  of 
highways  had  ascertained  that  the 
highway  was  so  encroached  upon, 
and  which  ordered  the  house  to  be 
removed ;    it  nlso  appeared  that 


the  defendant  stated  to  the 
plaintiff  that  he  would  move  his 
house  after  collecting  the  fine. 
Plaintiff  recovered  a  judgment 
adjudging  that  his  house  did  not 
encroach  upon  the  highway  and 
restraining  the  defendant  as 
prayed  for.  Held,  proper;  that 
while  the  action  could  not  be 
maintained  upon  the  ground  that 
the  notice  created  a  cloud  upon 
plaintiff's  title,  it  was  maintainable 
by  reason  of  a  threatened  abuse  of 
authority  by  a  public  officer  under 
color  of  office  ;  that  as  the  statute 
gave  the  power  to  defendant  to 
proceed  summarily  against  the 
plaintiff's  property,  and  he  had 
threatened  to  exercise  it,  plaintiff 
having  established  that  he  did  not 
come  within  the  provisions  of  the 
statute,  was  entitled  to  an  injunc- 
tion restraining  the  threatened 
injury.  Id. 

8.  Public  Officer  —  Injunction  — 
Threntenedii^ui^,  Where  a  pub- 
lic officer,  by  the  order  of  a  supe- 
rior authority,  the  regularity  of 
which  it  is  not  his  business  to  in- 
vestigate and  which  it  is  his  official 
duty  to  obey,  has  been  commanded 
to  do  an  illegal  act,  the  fact  that 
he  has  not  threatened  to  do  such 
act  is  no  bar  to  the  maintenance  of 
an  action  restraining  its  commis- 
sion.    Williams  v.  Soynton       426 

9*  Officer  de  Facto.  The  doctrine  that 
the  acts  of  one  who  is  not  an  officer 
dejure  may  in  certain  cases  be  up- 
held upon  the  ground  that  he  is 
an  officer  de  facto,  does  not  apply 
where  bis  official  action  has  been 
challenged  at  the  outset  and  be- 
fore any  person  has  been  or  can  be 
misled  by  it,  and  where  no  rights 
have  as  yet  accrued  upon  its 
faith,  either  of  a  public  or  private 
character.  Id, 

10.  Officer  de  Facto  ^  Color  of  Office, 
To  constitute  an  officer  de  jo/cto 
there  must  be  either  some  appoint- 
ment or  election  which  mignt  be 
supposed  to  be  valid,  or,  possibly, 
such  an  occupation  of  the  office 
without  dispute  and  with  general 
acquiescence  as  would  reasonably 
lead  to  the  inference  that  his  au- 
thority existed,  although  not  at 
the  time  known.  Id^ 

See  CoRPORATiOKS^  4, 7. 
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ONONDAGA  COUNTY. 
See  County,  11,  12. 

OYER  AND  TERMINER. 
See  Courts,  1. 

PAROL  EVIDENCE. 
See  Evidence,  4. 

PARTIES. 

1.  £lfectment.  While  the  plaintiff  in 
an  action  of  ejectment  may,  he  is 
not  obliged  to  join  as  parties  de- 
fendant all  those  who  may  be  oc- 
cupants of  the  premises  described. 
The  words  of  the  Code  of  Civil 
Procedure  (§  1502),  •*  the  occupant 
thereof"  may  be  read  as  meaning 
an  occupant,  and  not  all  the  oc- 
cupants.     Hennessey  v.    Paulsen. 

255 

2.  JSjectment.  In  an  action  of  eject- 
ment the  answer  alleged  a  defect 
of  parties  defendant,  in  that  one 
M.  '*was  and  now  is  an  occupant 
of  a  part  of  the  premises  "  as  a 
tenant  of  one  D.,  "who  was  and 
still  is  the  legal  owper  and  in  pos- 
session of  the  whole  of  said 
premises,  and  neither  of  said  per- 
sons has  been  made  party  defend- 
ant herein."  Held,  that  a  demur- 
rer to  this  defense  should  have 
been  sustained.  Id. 

See  Partition. 

PARTITION. 

Parties  —  Marketable  Title  —  Con- 
struetion  of  Will.  The  will  of  G. 
devised  certain  property  in  trust 
for  the  use  of  her  daughter  E., 
and  at  her  death  to  her  issue,  if  I 
any;  in  case  E.  died  without  issue 
the  trustees  were  directed  to  apply 
the  rents  and  profits  of  the  prop- 
erty to  the  suport  of  M.  during 
life,  and  at  her  death  to  convey 
the  remainder  "to  the  children 
and  lawful  heirs  of  my  brother, 
Harmon  Hendricks,  deceased,  to 
share  and  share  alike  per  stii^es." 
E.   died  intestate  before  M.   and 


without  issue;  thereafter  M.  died 
and  the  trust  terminated.  H.,  the 
deceased  brother,  left  ten  children, 
who  were  alive  at  the  death  of  G., 
but  all  died  before  E.;  some  of 
these  children  left  wills,  under 
which  any  interest  in  the  real 
estate  in  question  w^hich  vested 
in  them  upon  the  death  of  G. 
would  pass. 

In  an  action  brought  to  partition 
the  property  none  of  the  devisees  of 
these  children  were  made  parties, 
but  all  persons  who  answered  the 
description  of  living  heirs  of  H. 
rL  the  death  of  M.  were  brought 
in.  A  motion  bv  the  purchaser  at 
the  partition  safe  to  be  relieved 
from  his  purchase  upon  the  ground 
that  the  title  was  unmarketable 
was  denied,  and  he  was  ordered 
to  complete  his  purchase.  Held, 
that  the  devise  was  contingent 
upon  the  death  of  E.  without 
issue,  and  did  not  vest  at  the  death 
of  G.  in  the  then  living  children 
of  her  brother  H.,  but  was  post- 
poned until  the  death  of  M.;  it 
then  vested  in  the  lawful  heirs  of 
H.  then  living;  that  as  all  per- 
sons who  answered  to  this  descrip- 
tion at  the  time  of  distribution  had 
been  made  parties  to  the  action  of 
partition  and  become  bound  by 
the  judgment,  the  title  tendered 
was  good  and  marketable. 

Also  held,  that  the  title  was  not  in- 
volved in  so  much  doubt  as  to 
justify  the  purchaser  in  refusing 
to  perform,  and  as  the  court  below 
had  exercised  its  discretion  in  that 
respect  its  order  compelling  per- 
formance ought  not  to  be  dis- 
turbed.    In  re  liter.  348 

See  Costs. 


PARTNERSHIP. 

1.  Original  Firm  and  SucMssor  — 
Relations  with  Third  Party  as  to 
Profits  and  Losses.  'When  a  firm, 
which  has  rendered  annual  ac- 
counts to  a  person  entitled  by 
contract  to  share  in  the  profits 
and  losses  of  the  business,  in 
which  accounts  the  balance  was 
carried  forward  from  year  to 
year,  renders  a  final  account  at 
the  end  of  a  certain  year,  which  is 
accepted  without  objection,  and 
then  dissolves  and  is  succeeded  by 


792 


INDEX. 


a  new  firm  materially  changed  in 
membership,  with  which  the  same* 
contract  is  maintained  as  to  the 
relations  of  thu  par-ties  in  conduct- 
ing the  business,  and  which  con- 
tinues the  rendition  of  the  annual 
accounts,  canying  forward  the  bal- 
ance shown  by  the-  final  account 
of  the  old  firm,  the  person  to 
whom  such  accounts  are  rendered 
cannot,  by  thereafter  re-opening 
the  accounts  between  himself  and 
the  old  firm,  obtain  credit  on  the 
account  with  the  new  firm  for 
errors  and  over  charges  in  the  old 
account,  unless  there  exists  some 
contract  or  substitution  whereby 
the  new  firm  has  obligated  itself 
to  such  claimant  to  assume  and 
pay  whatever  liability  the  old  firm 
was  under  to  him.  Corner  v. 
Mackey.  574 

2.  Kovation  of  Debts.  The  principle 
of  novation  of  debts  has  no  ap- 
plication to  such  a  case,  when  the 
new  firm  has  not  assumed  the  lia- 
bility of  the  old  firm  to  the 
claimant  beyond,  at  most,  the 
indebtedness  entered  on  the  books, 
and  the  claimant  has  not  dis- 
charged the  original  debtor  and 
accepted  the  new  firm  as  his  debtor 
for  such  excess.  Id. 


PERSONAL  INJURY. 
See  Negligence,  1-3,  4. 

PILOT. 
See  Shipping. 

PLEADINGS. 

1.  Complaint — Demurrer.  When  a 
complaint  is  met  by  a  demurrer, 
on  the  ground  that  it  does  not 
state  a  cause  of  action,  the  plead- 
ing will  be  held  to  state  all  facts 
that  can  be  implied  from  the 
allegations  by  reasonable  and  fair 
intendment,  and  facts  so  impliedly 
averred  are  traversable  m  the 
same  manner  as  though  directly  i 
stated,     S(ige  v.  Culcer.  34i  I 

2.  StorM/?lderff'  Action.  When  it 
can  frtirly  be  gathered  from  all 
the  allegations  of  a  complaint  in 


an  action  brought .  by  a  stock- 
holder for  an  accounting  that  the 
oflicers  and  directors  of  the  cor- 
poration have  made  use  of  rela- 
Uona  of  trust  and  confidence  in 
order  to  secure  or  promote  some 
selfish  interest,  enough  is  then 
averred  to  set  a  court  of  equity 
in  motion,  and  to  require  an 
answer  from  the  defendants  in 
regard  to  the  facts.  Id. 

3.  Stockholderfs'  Action.  The  com- 
plaint in  an  action  brought  by 
stockholders  against  the  directors 
of  a  railroad  corporation  and  the 
corporation  for  an  accounting 
concerning  certain  transactions  in 
regard  to  the  management  of  its 
aftairs,  among  other  things, 
alleged  that  the  defendants,  as 
officers  and  trustees  of  the  defend- 
ant railroad,  took  from  them- 
selves, as  trustees  and  officers  of 
another  railroad,  a  lease  of  the 
latter,  which  they  practically 
owned  aiid  managed,  to  the  de- 
fendant corporation  at  an  exorbi- 
tant rent,  which  arrangement 
had  the  effect  to  unlawfully 
deplete-  the  funds  and  earnings  of 
the  defendant  corporation  and  to 
injure  the  plaintiffs  as  stock- 
holders therem  ;  that  the  defend- 
ants, as  officers  and  trustees  of 
the  defendant  railroad,  had  taken 
from  its  treasury  large  sums  of 
money  and  paid  the  same  to 
themselves  as  individuals  on  ac- 
count of  alleged  loans  or  advances 
made  by  them  to  the  corporation 
of  which  the  plaintiffs  were  stock- 
holders; that  they  had  concealed 
the  origin  and  nature  of  this  debt 
from  the  plaintiffs,  and  had  made 
false  statements  in  regard  to  the 
same.  Held,  that  a  demurrer  to 
said  complaint,  on  the  ground 
of  insufficiency,  was  properly 
overruled.  Id. 

4.  Stale  Action.  If  a  claim  or  cause 
of  action  is  barred  by  lapse  of 
time,  that  defense  must  be  pre- 
sented by  answer  and  cannot 
ordinarily  be  presented  by  de- 
murrer. Id. 

6.  Ejectment  —  Parties.  While  the 
plaintiff  in  an  action  of  ejectment 
may,  he  is  not  obliged  to  join  as 
parties  defendant  nil  those  who 
may  be  occupants  of  the  premises 


INDEX. 


793 


described.  The  words  of  the 
€ode  of  Civil  Procedure  (§  1502), 
••the  occupant  thereof"  may  be 
read  as  meaning  an  occupant,  and 
not  all  the  occupants.  ISennessey 
V.  PavUen.  ,      255 

7.  Ejectment  —  Parties.  In  an  action 
of  ejectment  the  answer  alleged 
a  defect  of  parties  defendant,  in 
that  one  M.  ' '  was  and  now  is  an 
occupant  of  a  part  of  the  prem- 
ises" as  a  tenant  of  one  D..  **  who 
was  and  still  is  the  legal  owner 
and  in  possessio*^  of  the  whole  of 
said  premises,  and  neither  of  said 
persons  has  been  made  party 
defendant  herein."  Held,  that  a 
demurrer  to  this  defense  should 
have  been  sustained.  Id. 

8.  VaHance.  Where  a  cause  is  tried 
on  both  sides  without  regard  to 
the  technical  form  of  the  action  as 
disclosed  by  the  complaint,  and 
no  question  is  raised  at  the  trial, 
or.  objection  made  to  that  course, 
the  successful  party  will  be 
deemed  to  have  recovered  upon 
the  facts  shown  and  not  strictly 
upon  his  pleading.  Gillies  v. 
Manh.  B.  Imp.  Co.  420 

9.  Complaint  on  Quantum  Meruit  — 
Becotery  on  Contract.  When  a 
complaint  presents  a  cause  of 
action  npondi quantum  m^eruit,  but 
the  subsequent  pleadings  set  forth 
a  contract,  and  the  facts  applicable 
to  either  theory  of  the  case  are 
contained  in  the  pleadings  when 
read  together,  and  the  trial  pro- 
ceeds as  if  the  plaintiff  had  counted 
on  the  contract  and  no  question  is 
raised  by  either  party  in  regard  to 
the  form  of  the  action,  it  is  too 
late,  after  a  recovery  by  the 
plaintiff  upon  the  contract,  for  the 
defendant  to  raise  upon  appeal  the 
point  of  a  variance  between  the 
complaint  and  the  recovery,  but 
such  point  will  be  deemed  to  have 
been  waived.  Id. 


PLEDGE. 

1 .  Action  for  Price  of  Bonds  —  Bonds 
Pledged  by  Vendor  —  Motion  for  a 
Verdict.  In  an  action  brouffht  by 
the  vendor,  upon  a  parth'-exe- 
cuted  contract  for  the  transfer  of 
stocks  and  bonds,  to  recover  the 

100 


unpaid  balance  of  the  stipulated 
price,  a  motion  by  the  defendant 
to   direct    a    verdict    upon    the 

f  rounds  that  there  had  been  no 
elivery  or  tender  and  no  suffi- 
cient evidence  of  a  waiver  of  a 
tender  of  the  balance  of  the  bonds, 
called  for  from  the  plaintiff  by  the 
contract,  but  that  on  the  contrary 
the  evidence  showed  that  the 
bonds  were  pledged  with  a  third 
party  to  secure  liabilities  of  the 
plaintiff,  does  not  amount  to  a 
motion  tc  direct  a  verdict  on  the 
ground  tkac  the  plaintiff  was  un- 
able to  perform  by  a  delivery  at 
the  time  when  tender  was  offered 
to  be  made  and  when  the  same 
was  made.     Stokes  y,  Mackay.    223 

2.  Bonds  Pledged  by  Vendor.  In  such 
a  case,  the  fact  that  the  undeliv- 
ered bonds  were  pledged  to  secure 
liabilities  of  the  vendor-plaintiff  is 
in  nO  wise  inconsistent  with  his 
ability  to  redeem,  or  to  procure 
them  for  delivery;  and  if  the  ven- 
dee-defendant believes  and  in- 
tends to  make  the  point  that  the 
plaintiff  was  actually  inculpable  of 
delivering  the  balance  of  the  bonds 
it  should  be  distinctly  stated.    Id. 

3.  Contract  of  Sale  — Delivery  of 
Pledged  Bands.  In  an  action 
brought  by  the  vendor,  8.,  upon 
a  contract  for  the  transfer  of 
stocks  and  bonds,  constituting 
certain  telegraph  properties,  which 
contract  had  been  signed  by  one 
of  the  vendees,  D. ,  as  the  agent  or 
intermediary  of  the  other  vendee, 
M.,  it  appeared  that  S.  had  loaned 
certain  of  the  bonds  to  D.,  who 
had  pledged  them  to  a  bank  to  se- 
cure a  loan  to  himself,  and  that  S. 
gave  him  an  order  on  the  bank  to 
deliver  the  bonds  to  him,  C,  when 
his  loan  was  paid.  Held,  that  this 
was  a  sufficient  and  the  only  possi- 
ble delivery,  and  divested  S.'s  title 
to  the  bonds  in  favor  of  D.  as  M.'s 
agent.  Id. 

4.  Repudiation  of  Contract —  Tender 
of  Pledged  Bonds  Unnecessary.  As 
to  the  remainder  of  the  bonds  not 
delivered  by  the  vendor,  S.,  to  the 
vendee,  M.,  it  appeared  that  they 
were  under  pledge  to  a  third  party 
to  secure  a  loan  to  S.,  and  that  M., 
while  retaining  all  that  S.  had 
transfCiTed    under    the    contract, 
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repudiated  the  contract,  claiming 
that  all  the  property  covered  by  it 
was  his  own,  and  refused  to  pay 
the  balance  of  the  stipulated  con- 
sideration. Held,  that,  under  the 
circumstances,  it  would  have  been 
an  unnecessary  and  meaningless 
ceremony  for  8.  to  go  through  the 
form  of  tendering  the  remaining 
bonds,  and  that,  consequently,  no 
tender  was  called  for.  Id, 


POWER  OF  APPOINTMENT. 
8ee  Landlord  and  Tenant,  1 


PRINCIPAL  AND  AGENT. 

1.  Agreement  to  Give  a  Lease.  An 
action  cannot  be  maintained  to 
recover  damages  as  for  a  breach 
of  an  agreement  by  the  defendant 
to  give  a  lease  of  a  building,  when 
the  facts  show  that  the  building 
was  not  owned  by  the  defendant; 
that  the  only  contract  contem- 
plated between  the  parties  was  one 
between  the  plaintiff  and  the  owner 
of  the  building;  that  the  attitude 
of  the  defendant  was  that  of  the 
owner's  adviser,  upon  whose  judg- 
ment as  to  the  terms  of  the  lease 
the  owner  was  expected  to  rely; 
and  that  the  defendant  did  not 
bind  himself  personally,  conced- 
ing that  he  might  have  done  so 
although  known  to  be  the  agent 
of  the  owner  and  acting  in  that 
capacity.     Boer  v.  Bonynge.      393 

2.  Religious  Corporation  —  Unauthor- 
ized Employment — Batijjeation.  In 
an  action  brought  against  an  in- 
corporated Methodist  Episcopal 
church  to  recover  for  services  al- 
leged to  have  been  rendered  and 
expenses  incurred  in  prosecuting 
its  pastor  before  the  church  tribu- 
nal and  obtaining  his  suspension 
from  the  ministry,  it  appeared  that 
defendant's  board  of  trustees,  act- 
ing officially,  never  employed  the 
plaintiff  or  authorized  his  expend- 
itures. Jleid,  upon  a  review  of  the 
evidence,  that  the  facts  failed  to 
establish  an  alleged  ratification  of 
the  unauthorized  employment, and 
hence  plaintiff  could  not  recover. 
Parshley  v.  ThiM  M.  E.  Church. 
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PRINCIPAL    AND    INTEREST. 

Securities  Deposited  in  Insurance  De- 
partment. The  interest  collected 
upon  securities  deposited  by  an 
insurance  company  with  the  state 
superintendent  of  insurance  fol- 
lows the  principal;  and  a  want  of 
power  in  a  receiver  to  take  posses- 
sion of  the  securities  so  deposited 
also  prevents  him  from  obtaining 
possession  of  the  interest  collected 
thereon.  Ptople  v.  Am.  St.  B. 
Lis.  Co.  25 


PRIVACY,  RIGHT  OF. 

See  Injunction,  9. 

PRIVATE  ACTION. 
See  Nuisance,  3,  5. 


PRIVILEGED  COMMUNICA- 
TION. 

See  Libel,  8. 


PRIVITY. 
See  Deeds,  5,  6,  12. 


t>ROCESS. 

1.  Criminal  Contempt  —  Mandate  cf 
Commitment.  A  punishment  as 
for  a  criminal  contempt,  imposed 
in  a  proceeding  based  upon  the 
publication  of  newspaper  articles 
concerning  a  judge  and  proceed- 
ings in  his  court,  cannot  be  sus- 
tained when  the  mandate  of  com- 
mitment, i.  e.,  the  final  order  en- 
tered in  the  proceeding,  fails  to 
state  the  particular  circumstances 
of  the  offense,  as  required  by  the 
statute  (Code  Civ.  Pro.  §  11),  so  as 
to  show  whether  or  not  the  ad- 
judication rested  upon  the  only 
ground  on  w^hich  a  criminal  con- 
tempt can  be  baswi  upon  a  pub- 
lication, namely,  the  publication 
of  a  false  or  grossly  inaccurate  re- 
port of  the  proceeding;8  of  the 
court.  (Code  Civ.  Pro.  §  8.)  Peo- 
ple eJt  rel.  v.   Court    of  Sessions. 
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%  Mortgage  JFbreclosure  —  Service  of 
Summons  and  Complaint  —  Comr 
veiling  Purchaser  to  Take  Title. 
The  purchaser  at  a  mortgage  fore- 
closure sale,  under  a  judgment 
regular  upon  its  face,  having  re- 
fused to  take  title,  on  the  ground 
that  the  defendant  owner  of  the 
fee  had  not  been  personally  served 
with  the  summons  and  complaint 
in  the  foreclosure  action,  a  refer- 
ence on  that  question  was  directed 
on  the  plaintiflf's  motion,  which  re- 
sulted in  an  order  compelling  the 
purchaser  to  complete  his  pur- 
chase. Held,  on  a  review  of  the 
facts,  that  the  conclusion  that  the 
defendant  owner  of  the  fee  had 
been  personally  served  was  war- 
ranted by  the  evidence,  and  hence, 
Iield,  further,  without  expressing 
any  opinion  as  to  the  mode  of  at- 
tack open  to  such  defendant  if  he 
should  liereafter  assail  the  judg- 
ment in  the  action,  that  the  pur- 
chaser was  properly  compelled  to 
complete  his  purchase,  although 
the  defendant  was  not  bound  by 
the  present  proceeding.  0'  Connor 
V.  Felix.  614 

8,  Attachment  —  Sertvce  of  Summons. 
The  service  of  the  summons  in  the 
action,  required  by  section  688  of 
the  Code  of  Civil  Procedure  to  be 
made  personally,  or  begun  by  pub- 
lication, upon  a  defendant  against 
whose  property  a  warrant  of  at- 
tachment is  granted,  within  thirty 
days  after  the  granting  thereof,  in 
order  to  sustam  the  attachment, 
must  be  such  a  regular  and  formal 
service  as  would  sustain  the  entry 
of  a  j  ud gment  on  default.     Kieley 

V.  a  a  a  m.  co  620 

See  Execution. 

PROMISSORY  NOTES. 

See  Bills,  Notes  and  Checks. 

PUBLICATION. 
See  Contempt. 

PUBLIC  ACTION. 

See  Nuisance,  4. 


PUBLIC  OFFICERS. 

See  Elections,  1. 
Officers. 


PUBLIC  POLICY. 

1.  Insurance  —  Agreement  to  Beferi 
An  agreement,  in  a  certificate  of 
life  insurance  issued  by  an  acci- 
dent association  of  this  state,  that 
the  issues  in  any  action  brought 
against  the  association  under  the 
certificate  should,  on  the  demand 
of  the  association  or  its  attorney, 
'*be  referred  for  trial  to  a  referee 
to  be  appointed  by  the  court," 
Jield,  to  be  against  public  policy, 
and  so,  not  binding  upon  the 
parties  thereto.  Sanford  v.  C.  T. 
M.  Ace.  Assn.  326 

2.  Action  to  Cancel  Forged  Deed. 
Public  policy  allows  a  wife  to 
maintain,  in  the  lifetime  of  her 
husband,  an  action  to  cancel,  as 
forged,  a  recorded  deed  purport- 
ing to  have  been  executed  by  her 
together  with  her  husband,  in- 
stead of^waiting  for  an  admeasure- 
ment of  dower  after  her  husband's 
death.     Clifford  v.  Kampfe.     38a 


PUNISHMENT. 
See  Contempt. 

QUANTUM  MERUIT. 
See  Pleadings,  9. 


QUESTIONS    OF   LAW   ANI> 
FACT. 

1.  Assessment  for  Taxation  —  Foreign 
Corporation  —  Certiorari.  Where- 
an  assessment  for  taxation  upoa 
the  property  of  a  foreign  corpora- 
tion used  in  its  business  in  this^ 
state  involves  a  question  of  fact 
as  to  what  indebtedness  was  actu- 
ally incurred  in  the  purchase  of 
assets  here,  and  the  evidence  sub- 
mitted to  the  assessors  was  not  so 
clear  and  convincing  as  to  leave 
no  doubt  as  to  the  fact;  and  the 
assessment  itself  depends  upon 
the  different  kinds  of  property 
making  up  the  assets,  and  it  wa» 
not  made  plain  what  the  true  value 
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of  the  balance  of  the  bonds,  called 
for  from  the  plaintiff  by  the  con- 
tract, but  that  on  the  contrary  the 
evidi.nce  showed  that  the  bonds 
were  pledged  with  a  third  party 
to  secTire  liabilities  of  the  plaintin, 
does  not  amount  to  a  motion  to 
direct  a  verdict  on  the  ground  that 
the  plaintiff  was  unable  to  per- 
form by  a  delivery  at  the  time 
when  tender  was  offered  to  be 
made  and  when  the  same  was 
made,     ^okes  v.  Mackay.         223 

4.  Order  for  Eeeeiver  to  8eU — Mo- 
tion to  Vacate.  If  a  receiver  ap- 
pointed in  supplementary  proceed- 
mgs  is  ordered  by  the  court. to 
sell  property  which  has  been 
conveyed  by  the  judgment  debtor, 
situated  in  another  county,  in 
which  a  copy  of  the  order  appoint- 
ing the  receiver  has  been  filed, 
biit  in  which  the  judgment  has 
not  been  docketed  nor  execution 
issued,  the  judgment  debtor's 
grantee  or  his  successor  in  title 
may  move  to  vacate  the  order  al- 
though not  a  party  to  the  action 
in  which  the  fudgment  was  re- 
covered. F,  H.  Sf.  Batik  v.  Bua- 
9ing,  665 

6.  Collateral  Attack  on  Deed.  A  deed 
of  a  judgment  debtor's  realty, 
and  a  partition  suit  based  thereon, 
cannot  be  collaterally  attacked  on 
a  motion  made  by  a  person  claim- 
ing under  such  deed  and  suit,  to 
set  aside  an  order,  directing  a 
receiver  appointed  in  supple- 
mentary proceedings  in  another 
county  to  sell  the  realty,  on  tjie 
ground  that  the  judgment  cred- 
itor had  no^  docketed  his  judg- 
ment in  the  county  where  the 
realty  was  situated  and  issued 
execution  thereon.  Id. 

See  New  Trial,  1,  2. 


MUNICIPAL  CONTRACT. 
/See  Contract,  9,  10,  11. 

MUNICIPAL  CORPORATIONS. 

1 .  Exemption  from  Liability  for  Acts 
of  Agents — Counties.  The  doc- 
trine, that  where  power  is  granted 


to  a  municipal  corporation  as  one 
of  the  political  divisions  of  the 
state,  not  for  the  immediate  benefit 
of  the  municipality,  but  as  a  means 
to  the  exercise  of  the  sovereign 
power  for  the  benefit  of  all  citizens, 
the  corporation  is  not  liable  for 
non-use^  nor  for  misuser,  by  the 
public  agents,  is  applicable  to 
counties,  which,  prior  to  the 
County  Law  (Chap.  686,  Laws  of 
1892)  were  not  municipal  corpora- 
tions, but  were  political  divisions 
of  the  state  and  at  most  only  quasi 
corporations.  Hughes  y.  County 
of  Monroe.  49 

.  Municipal  Contract  —  Provision 
against  Assignments.  A  provision, 
in  a  city  street-grading  contract, 
to  the  effect  that  the  contractor 
shall  not  assign  the  contract,  nor 
any  of  the  moneys  payable  there- 
under, without  the  consent  of  the 
city,  signified  in  writing  by  the 
commissioner  of  public  works  in- 
dorsed on  the  agreement,  and  that 
in  the  absence  of  such  consent  no 
right  under  the  contract,  nor  to 
any  moneys  to  grow  due  by  its 
terms,  shall  be  asserted  against  the 
city,  is  not  available  to  a  junior  as- 
signee of  moneys  due  and  to  grow 
due  under  the  contract,  to  attack 
the  right  of  priority  of  a  senior  as- 
signee of  such  moneys,  who  has 
failed  to  procure  the  consent  of 
the  city  to  his  assignment,  when 
the  city  has  paid  into  court  for 
distribution  the  moneys  payable 
under  the  contract,  and  no  claim 
is  made  against  the  city.  8o  held, 
where  no  absolute  assignment  had 
been  made  of  the  contract,  but  all 
the  transfers  made  by  the  con- 
tractor were  of  moneys  due  under 
the  contract  as  collateral  to  secure 
the  payment  of  a  debt.  Fortunate 
v.  Patten.  277 

See  New  Yobk  Citt. 
County. 


MUNICIPAL  RIGHTS. 
See  Constitutional  Law,  7. 

MURDER. 
See  HomciDB. 
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MUTUAL  ACCIDENT  ASSOCIA- 
TION. 

See  Insurance,  6. 


NEGLIGENCE. 

1.  Monroe  County  —  Non-liability  for 
Negligence  Resulting  in  a  Personal 
Injury.  An  employee  at  the  Mon- 
roe County  Insane  Asylum,  main- 
tained by  the  county  for  its  in- 
sane, unaer  chapter  82,  Laws  of 
1868,  and  chapter  68S,  Laws  of 
1870,  was  injured  in  1891  while 
operating  a  steam  mangle  ip  the 
laundry,  and  brought  an  action 
against  the  county  to  recover 
damages  on  the  groimd  of  negli- 
gence. Held,  tlmt  the  Htat^is  of 
the  county  on  the  day  of  the  in- 
Jury,  which  was  prior  to  the  tak- 
ing effect  of  the  County  Law  of 
1892,  must  determine  its  liability; 
and  that  the  county,  while  acting 
under  the  above  statutes  of  1868 
and  1870  in  caring  for  its  insane, 
although  not  then  a  municipal 
corporation,  was  engaged  as  a 
political  division  of  the  stnte  in  the 
discharge  of  a  public  duty,  and, 
consequently,  w^as  not  liable  to  the 
plaintiff  in  damages  for  the  negli- 
gence of  its  agents,  llugfies  v. 
Cmi  n ty  of  Monroe.  49 

2.  Posted  Rule  — Discretion  of  Con- 
ductor. Negligence  is  not  to  be 
imputed  to  a  railroad  company 
towards  its  brakemen  in  commit- 
ting to  the  judgment  of  cond  uctors 
of  freight  trains  the  determination 
as  to  action  under  a  printed  and 
posted  rule  of  which  all  the  em- 
ployes had,  or  were  chargeable 
with,  knowledge,  directing  con- 
ductors to  apply  for  instructions 
when  in  doubt  as  to  their  ability 
to  take  their  train  over  a  well- 
known  dangerous  summit  in 
safety,  and  a  careless  or  hegligent 
performance  of  a  conductor's 
duties  under  such  rule  is  a  risk 
assumed   by   his   fellow-servants. 

Wooden  v.  W.  X.  Y.  d-  P.  It.   It 
Co.  508 

S.  Appliances  on  Locomotlre.  The 
furnishing  of  a  freip:ht  locomo 
tive,  equipped  with  hnnd  brakes 
onlv,  instcnd  of  jiir  or  steam 
brakes,  does  not  of  iti:elt  rentier  a 
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railroad  company  liable  for  an  in- 
jury suffered  by  one  of  its  train- 
men through  the  imchecked  de- 
scent of  a  train  down  a  steep  grade, 
where  there  is  no  evidence  that 
hand  brakes  were  unusual  or 
inadequate,  or  that  one  kind  of 
brake  was  safer  than  another.    Id. 

4.  Escape  of  Oas  —  Qu^tstionfor  Ju  ry. 
The  negligence  of  a  gas  company 
which  permittetl  the  gas  to  be 
turned  into  a  three-story  build- 
ing occupied  by  different  ten- 
ants, with  pipes  so  arranged  that 
e^ch  could  be  supplied  through!  a 
separate  meter,  without  any  in- 
spection of  the  pipes,  after  plans 
had  been  submitted  to  it  and  a 
meter  J^ad  been  provided  by  it 
upon  application,'^  after  which  it 
was  the  custom  to  permit  any  one 
to  turn  on  the  gas,  is  a  question 
for  the  jury,  where  pipes  in  one 
of  the  rooms  occupied  by  persons 
who  did  not  use  gas  and  had  not 
applied  for  a  meter  were  uncapped 
and  an  explosion  occurred  by  the 
escape  of  gas  therefrom.  Schmeer 
V.  Gas  L.  Co.  of  Syracuse.         629 

5.  Explosion  of  Oas  —  Liability  of 
Oas  Company.  A  gas  company 
is  not  an  insurer  against  explo- 
sions of  gas  carried  into  build- 
ings by  its  pipes,  but  is  simply 
bound  in  permitting  the  gas  to 
be  turned  into  a  building  to  exer- 
cise that  degree  of  care  which  the 
nature  of  the  article  it  deals  in 
and  the  consequences  to  be  appre- 
hended from  an  accident  reason- 
ably call  for.  Id. 

6.  Contributory  Negligence  —  Seek- 
in{f  Leak  of  Oas.  The  con- 
tributory negligence  of  a  boy  of 
eighteen,  injured  b)'  an  explosion 
of  escaping  gas  while  seeking 
with  a  lighted  candle  to  discover 
the  leak,  is  a  question  for  the  jury. 

Id. 

NEW  TRIAL. 

1.  Indict mt  fit  —  Omismon  of  Names 
of  WiincsstH — Not  a  Ground  for  a 
'Xcfc  Triid.  AVhcn  some  names  of 
the  witnesses  who  were  examined 
before  the  grand  jurj'  are  indorsed 
upon  the  indictment,  but  not  all 
as  retiuired  by  section  271  of  the 
Code  of  Criminal  Procedure,  and 


786 


INDEX. 


in  the  course  of  the  trial  it  appears 
that  there  were  witnesses  whose 
names  ^/v^re  omitted,  the  defendant 
will  not  be  entitled,  on  motion 
after  conviction,  to  a  new  trial  by 
reason  of  such  omission  ;  at  all 
events,  not  where  he  suffered  no 
prejudice  by  the  omission,  or  it 
does  not  appear  that  the  omitted 
witnesses  were  of  such  a  character 
that  the  defendant  was  prejudiced 
by  the  reception  of  their  evidence, 
while  he  had  not  had  the  time  or 
means  to  show  their  true  character, 
or  that  their  particular  testimony 
was  false.     People  v.  Shea,         78 

2.  Return  on  Appeal  —  Motion  for 
New  Trial.  The  pendency  of  an 
appeal  in  the  Court  of  Appeals  is 
no  bar  to  a  motion  in  the  court 
below  for  a  new  trial ;  hence,  an 
order  that  the  return  be  trans- 
mitted to  the  court  below  for  use 
on  such  motion  is  unnecessary. 
Henry  v.  AUen,  346 


NEW  YORK  (CITY  OF). 

1.  Constitutionality  of  Chapter  934, 
Laws  of  1895,  Annexing  Part  of 
Westc7i€$ter  County.  Chapter  934 
of  the  Laws  of  1895,  which  pro- 
vides for  the  annexation  of  a  part 
of  Westchester  county  to  the  city 
and  county  of  New  York,  by  set- 
ting off  from  the  county  of  West- 
chester the  territory  described 
therein,  with  its  inhabitants  and 
estates,  and  declaring  it  annexed 
to  and  merged  in  the  city  and 
county  of  New  York,  is  not  ren- 
dered imconstitutional  bv  reason 
of  the  provisions  of  the  New  York 
Constitution  of  1894,  conferring 
upon  the  legislature  power  to  alter 
senate  districts  after  a  decennial 
enumeration,  and  providing  that 
*'  no  county  shall  be  divided  in 
the  formation  of  a  senate  district 
except  to  make  two  or  more  sen- 
ate districts  wholly  io  one  county," 
and  that  the  assembly  districts  to 
be  apportioned  under  the  Consti- 
tution shall  remain  unaltered  until 
another  enumeration  shall  be 
made,  but  that  nothing  in  that 
section  should  prevent  the  di- 
vision, at  any  time,  of  counties 
and  towns,  by  the  legislature,  and 
the  provisions  continuing  the  ju- 
dicial districts  until  aft«r  an  enu- 


meration —  notwithstanding  the 
facts  that  the  city  and  county  of 
New  York  constituted  the  first 
judicial  district  and  the  county  of 
Westchester  was  in  the  second 
judicial  district,  and  that  the 
county  of  Westchester  was  de- 
clared by  the  Constitution  to  con- 
stitute a  senate  district  (the 
twenty -second).  People  ex  rel,  v. 
Bd.  Suprs.  W.  Co.  1 

2.  Municipal  Rights.  The  annexa- 
tion Act  provided  that  the  portion 
of  Westchester  county  annexed 
thereby  should  thereafter  consti- 
tute a  part  of  the  city  and  county 
of  New  York  **in  every  respect 
and  to  the  same  extent"  as  if  it 
had  originally  been  included 
therein.  Held,  that  the  words 
quoted,  read  in  connection  with 
the  context,  were  satisfied  by  con- 
struing them  as  referring  to  mu- 
nicipal burdens  and  municipal 
rights  in  which  the  annexed  terri- 
tory and  its  inhabitants  were  to 
share.  Id, 

3.  Elections.  Held,  also,  that  the 
voters  in  the  annexed  territory  will 
be  entitled  to  vote  for  senator, 
member  of  assembly  and  j  ustices 
of  the  Supreme  Court,  the  same  as 
though  the  Annexation  Act  had 
not  been  passed,  and  that  elec- 
tions in  the  annexed  territory  will 
of  necessity  be  conducted  under 
thetjontrol  of  the  election  officers  of 
the  city  and  county  of  New  York, 
and  the  returns  will  be  made  to 
the  proper  authorities  of  West- 
chester county.  Id. 

4.  Aldermen — Salaries.  The  fact 
that  others  than  the  plaintiff  and 
his  assiguors  assumed  to  have  been 
elected  aldermen  of  the  city  of 
New  York  for  the  year  1877,  re- 
ceived certificiites  of  election,  were 
inducted  into  and  occupied  the  of- 
fice, exercised  its  duties,  and,  as 
officers  (fe/ac^o,  were  paid  salaries, 
held,  to  be  a  complete  defense  to 
an  action  against  the  city  for  sala- 
ries, brought  on  behalf  of  certain 
persons  who  claimed  to  have  been 
elected  aldermen  for  that  year. 
Demarest  v.  Mayor,  etc.  2(i8 

5.  Aldermen — E  lection  under  Act  of 
1871  —  Constitutionality  of  Act  of 
1873.     In  such  action  the  plaintiff 
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and  his  assignors,  who  claimed  to 
have  been  elected  aldermen  pursu- 
ant to  chapter  137,  Laws  of  1870, 
as  amended  by  chapter  574,  Laws 
of  1871,  urged  that  section  4  of 
chapter  335,  Laws  of  1873,  under 
which  other  persons  were  elected, 
acted  and  were  paid  salaries,  and 
which  act  repealed  the  acts  of  1870 
and  1871,  was  unconstitutional  in 
that  it  provided  for  a  system  of 
minority  representation  by  re- 
straining the  right  of  a  voter  to  vote 
for  all  the  aldermen  to  be  elected; 
that  consequently  no  legal  office 
of  alderman  was  created  thereby, 
and  there  could  be  no  incum- 
bency under  that  act.  Held,  that, 
as  the  elective  office  of  alderman 
already  existed,  and  was  not  cre- 
ated by  the  act  of  1873,  the  fact 
that  such  office  was  actually  as- 
sumed by  persons  other  than  the 
plaintiff  and  his  assignor  rendered 
such  incumbents  de  facto  officers, 
even  though  the  provisions  of  law 
regulating  their  compensation  and 
mode  of  election  might  have  been 
unconstitutional.  Id. 

\.  Municipal  Contract  —  Provision 
Against  Assignments.  A  provis- 
ion, in  a  New  York  city  street- 
grading  contract,  to  the  effect  that 
the  contractor  shall  not  assign  the 
contract,  nor  any  of  the  moneys 
payable  thereunder,  without  the 
consent  of  the  city,  signified  in 
writing  by  the  commissioner  of 
public  works  indorsed  on  the 
agreement,  and  that  in  the  absence 
of  such  consent  no  right  under  the 
contract,  nor  to  any  moneys  to 
grow  due  by  its  terms,  shall  be  as- 
serted against  the  city,  is  not  avail- 
able to  a  junior  assignee  of  moneys 
due  and  to  grow  due  under  the 
contract,  to  attack  the  right  of 
priority  of  a  senior  assignee  of 
such  moneys,  who  has  failed  to 
procure  the  consent  of  the  city  to 
his  assignment,  when  the  city  has 
paid  into  court  for  distribution 
the  moneys  payable  under  the 
contract,  and  no  claim  is  made 
against  the  city.  So  held,  where 
no  absolute  assignment  had  been 
made  of  the  contract,  but  all  the 
transfers  made  by  the  contractor 
were  of  moneys  due  under  the 
contract  as  collateral  to  secure  the 
payment  of  a  debt.  Fortunato  v. 
JPattefi.  277 


7.  Contract  —  Assignment  Absolute  in 
Form  —  Collateral  Security  —  No- 
tice. When  an  assignment,  in 
form  an  absolute  assignment  of 
all  the  contractor's  rights  and  in- 
terest under  such  a  city  contract, 
is  in  fact  made  as  collateral  se- 
curity for  a  debt,  the  assignee,  in 
the  distribution  of  the  fund  pay- 
able under  the  contract  and  where 
no  claim  is  made  against  the  city, 
comes  within  the  rule  that,  as  be- 
tween different  assignees  of  a 
chose  in  action  by  express  agree- 
ment from  the  same  person,  the 
one  prior  in  point  of  time  will  be 
protected,  although  he  has  given 
no  notice  of  such  assignment  to 
either  the  subsequent  assignee  or 
the  debtor.  Id. 

8.  Damages  for  Change  of  Gi'ade  — 
Award  of  Commissioners — Review. 
The  provision  of  chapter  537, 
Laws  of  1893,  as  amended  by 
chapter  567,  Laws  of  1894,  that 
the  commissioners  appointed 
thereunder  shall  have  '  *  exclusive 
jurisdiction  to  estimate  the  loss 
and  damage "  sustained  bjr  land- 
owners in  the  twenty-third  and 
twenty-fourth  wards  of  the  city  of 
New  York  through  changes  of 
grades  in  streets,  daes  not  deprive 
the  courts  of  the  power  to  review, 
by  certiorari,  the  proceedings  of 
such  commissioners  in  making  an 
award  of  damages,  as  to  whether 
they  made  their  estimate  upon 
legal  and  authorized  evidence,  and 
included  only  authorized  elements 
of  damage,  and  adopted  a  proper 
rule  or  basis  in  estimating  the 
damage.     In  re  Fitch.  334 

9.  Certiorari.  A  writ  of  certiorari 
to  review  an  award  of  such  com- 
missioners properly  issues  under 
section  2120,  subdivision  2,  of  the 
Code  of  Civil  Procedure.  Id, 

10.  TitU  of  Local  Bill.  The  act, 
chapter  537,  Laws  of  1893,  entitled 
"An  act  providing  for  ascertain- 
ing and  paying  the  amount  of 
damages  to  lands  and  buildings 
suffered  by  reason  of  changes  of 
grade  of  streets  or  avenues,  made 

fiursuant  to  chapter  721  o^  the 
iaws  of  1887,  providing  for  the 
depression  of  railroad  tracks  in 
the  23d  and  24th  wards  in  the  city 
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of  New  York  or  othertiyise"  is  not 
in  contravention  of  the  provisions 
of  article  3,  section  16,  of  the  Con- 
stitution in  force  at  its  passage, 
that  no  local  bill  "shall  embrace 
more  than  one  subject,  and  that 
shall  be  expressed  in  the  title." 
People  ex  rel.  v.  Fitch.  355 

11.  Damages  from  Change  of  Grade 
of  Streets  —  Appointment  of  Com- 
mimoners.  Commissioners  were 
regularly  appointed  by  the  mayor 
of  New  York  city,  pursuant  to 
chapter  537,  Laws  of  1893,  by  a 
certificate  which  required  them  to 
ascertain  the  damages  sustained 
by  reason  of  the  changes  of  grades 
01  streets  made  pursuant  to  the 
act  of  1887  (Chap.  721),  "  or  other- 
wise as  provided  by  said  act," 
meaning  the  act  of  1893.  There- 
after, on  the  passage  of  chapter 
567  of  Laws  of  1894,  amending  the 
aet  of  1893,  the  mayor  re-appomted 
th'e  same  commissioners,  by  a  cer- 
tificate from  which  the  words  *'or 
otherwise  as  provided  by  said  act " 
were  omitted,  and  it  was  claimed 
that  the  omision  constituted  an 
irregularity  in  the  re-appointment 
of  the  commissioners  which  af- 
fected awards  subsequently  made 
by  them.  Held,  that  the  certifi- 
cate appeared  to  be  broad  enough 
to  empower  the  commissioners  to 
make  the  awards  contemplated  by 
the  act  of  1894;  but  held,  further, 
that  the  re-appointment  of  the 
commissioners  was    unnecessary. 

Id. 

12.  Mandamus.  The  Court  of  Ap- 
peals will  not  review,  upon  a  pro- 
ceeding for  a  mandamus  to  direct 
the  comptroller  of  the  city  of  New 
York  to  pay  an  award  made  by 
commissioners  under  said  acts  of 
1893  and  1894,  the  alleged  im- 
proper inclusion,  by  the  commis- 
sioners, of  unauthorized  items  of 
damage  in  their  awards.  Id. 

See  Railroads,  1,  6-10,  14. 


NON-RESIDENT, 
See  Tax,  1,  2. 


NOTICE. 

See  Cause  op  Action,  5. 
Contract,  10. 
Execution,  2,  3. 
Railroads,  19,  24. 
Vendor  and  Purchaser,  8,  4^ 


NOVATION. 
See  Partnership,  2. 


NEW  YORK    STATE    CONSTI- 
TUTION. 

See  Constitution. 

Constitutional  Law. 


NUISANCE. 

1.  Landlord  and  2'enant—Emctum, 
A  physical  eviction  is  not  neces- 
sary to  exonerate  the  tenant  from 
payment  of  rent;  but  such  exon- 
eration follows  when  the  land- 
lord's acts,  though  not  amounting- 
to  a  physical  expulsion,  are,  never- 
theless, of  so  pronounced  and 
offensive  a  character  as  to  create  a 
nuisance,  which,  by  preventing 
the  reasonable  use  by  the  tenant 
of  the  premises,  affects  directly 
the  consideration  of  the  contract 
between  them.     Sully  v.  Schmitt. 

248 

I.  Ijease — Covenants.  Covenants  in 
a  lease,  on  the  part  of  the  tenant 
to  maintain  the  leased  premises  in 
good  repair  and  in  a  cleanly  con- 
dition, do  not  extend  to  a  nuisance 
created  by  a  stench  from  sewage 
arising  upon  the  landlord's  adja- 
cent premises  and  because  of  the 
landlord's  neglect.  i^. 

3.  Obstruction  of  High  ways  — Primte 
Action.  The  obstruction  of  a 
public  highway  is  an  act  which  in 
law  amoimta  to  a  pubMc  nuisance, 
and  one  who  sustains  a  private 
and  peculiar  injury  from  such  an 
act  may  maintain  an  action  to 
abate  it  and  re(!Over  the  special 
damages  by  him  sustained;  and, 
provided  the  injury  is  substantial, 
the  fact  that  other  persons  have 
also  been  injured  'bj  the  act  is  no 
ground  for  a  denial  of  the  relief. 
Wakeman  v.  WiU>ur^  6ff7 
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4  Ptibiie  Action,  When  the  damage 
or  injury  caused  by  the  obstruc- 
tion of  a  public  highway  is  com- 
mon to  the  public  and  special  to 
no  one,  redress  must  be  obtained 
by  some  proceeding  in  behalf  of 
the  public  and  not  by  private 
action.  Id. 

5.  Private  Action.  The  facts  that  a 
person,  who  was  obliged  to  use  a 
highway  in  winter  for  the  pur- 
pose of  drawing  logs,  was  for 
several  days  compelled,  on  account 
of  an  obstruction  created  by  a 
fence,  encroaching  upon  the  high- 
way, to  take  another  and  much 
longer  route,  to  his  pecuniary 
damage ;  that  at  other  times  he 
was  obliged  to  clear  the  road  from 
drifts  of  snow  caused  by  the  fence, 
which  required  time  and  labor, 
and  that  he  has  sustained  damages 
special  and  peculiar  to  himself, 
growing  out  of  the  necessity  on 
his  part  of  using  the  road  at  the 
time  of  the  obstruction  more 
frequently  than  his  neighbors, 
suffice  to  bring  him  within  the 
principle  which  permits  a  private 
person  to  maintain  an  action  to 
abate  a  public  nuisance  and  to 
recover  special  damages.  Id. 


OBSTRUCTION. 

See  Easbmknts,  8. 
Highways,  1,  2. 


OFFICERS. 

1.  Onondaga  County  Clerk  —  Act 
Making  the  (Mcs  Salaried  —  THme 
of  Taking  Effect.  Section  11  of 
chapter  520,  !£kws  of  1893,  passed 
May  2,  1893,  entitled  "An  act 
to  make  the  office  of  county 
clerk  of  Onondaga  county  a 
salaried  office,  and  to  provide  for 
the  management  of  said  office,  and 
to  fix  the  salary  of  said  clerk  and 
deputies,"  reads  ns  follows : 
*'  This  act  shall  take  effect  on  the 
first  day  of  January,  1895."  Held, 
that  the  intention  of  the  legisla- 
ture, as  deduced  from  the  whole 
act  and  from  its  obvious  purpose 
of  changing  the  compensation  of 
the  office  from  fees  to  a  salary, 
and  from  the  fact  that  the  legisla- 
ture knew  at  the  time  of  its  pas- 


sage that  the  official  term  of  the 
county  clerk  then  in  office  would 
expire  on  December  31,  1894,  was 
not  that  the  actual  existence  of 
the  statute  should  commence 
January  1,  1895,  and  that  the 
clerk  who  would  be  elected  after 
that  date  should  be  the  first  sub- 
ject to  its  provisions,  but  that  the 
intention  was  that  the  provisions 
of  the  act  should  take  effect  upon 
and  applv  to  the  clerk  who  was 
to  take  oAce  on  January  1,  1895. 
People  ex  rel.  v.  Butle7\  164 

2.  Board  of  Supervisors.  Held,  also, 
as  a  consequence  of  holding  that 
the  above  act  took  effect  upon 
and  was  applicable  to  the  clerk 
who  came  into  office  on  January 
1,  1895,  that  those  provisions  of 
the  act  which  required  action  on 
the  part  of  the  board  of  super- 
visors before  that  date  became 
operative  in  the  fall  of  1894.      Id. 

3.  Be  Facto  Offlc-er— Salary.  Pay- 
ment of  salary  to  a  de  facto  officer, 
while  he  is  holding  the  office  and 
discharging  its  duties,  is  a  defense 
to  an  action  brought  by  the 
dejure  officer  against  the  munic- 
ipality to  recover  the  same  salary. 
Venmrest  v.  Mayor,  etc.  208 

4.  Neio  York  City  — Aldermen  — 
Salaries,  The  fact  that  others 
than  the  plaintiff  and  his  assignors 
assumed  to  have  been  elected  al- 
dermen of  the  city  of  New  York 
for  the  year  1877,  received  cer- 
tificates of  election,  were  inducted 
into  and  occupied  the  office,  exer- 
cised its  duties,  and,  as  offiqeis  de 
fa^to,  were  paid  salaries,  luld,  to 
be  a  complete  defense  to  an  action 
against  the  city  for  salaries, 
brought  on  behalf  of  certain  per- 
sons who  claimed  to  have  been 
elected  aldermen  for   that  year. 

Id. 

5.  NeiD  York  City  —  Aldermen  — 
Election  under  Act  of  1871  —  Con- 
stitutionality of  Act  of  1873.  In 
such  action  the  plaintiff  and  his  as- 
signors, who  claimed  to  have  been 
elected  aldermen  pursuant  to  chap- 
ter 137,  Laws  of  1870,  as  amended 
by  cha])ter  574,  Laws  of  1871, 
urged  that  section  4  of  chapter 
335,  Laws  of  1873,  under  which 
other  pei-sons  were  elected,  acted 
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and  were  paid  salaries,  and  which 
act  repealed  the  acts  of  1870  and 
1871,  was  unconstitutional  in  that 
it  provided  for  a  system  of  minor- 
ity representation  by  restraining 
the  right  of  a  voter  to  vote  for  aU 
the  aldermen  to  be  elected;  that 
consequently  no  legal  office  of 
alderman  was  created  thereby,  and 
there  could  be  no  incumoency 
under  that  act.  Held,  that,  as  the 
elective  office  of  alderman  already 
existed,  and  was  not  created  by 
the  act  of  1873,  the  fact  that  such 
office  was  actually  assumed  by  per- 
sons other  than  the  plaintiff  and  his 
assignors  rendered  such  incum- 
bents (fd/«c^  officers,  even  though 
the- provisions  of  law  regulating 
their  compensation  and  mode  of 
election  might  have  been  unconsti- 
tutional. Id. 

6.  Public  Officer — Injunction.  Where 
a  public  officer,  under  color  of 
office  and  the  provisions  of  a  stat- 
ute, threatens  to  do  an  act  which 
will  inffict  permanent  damage  to 
the  realty  of  another,  the  owner 
thereof  is  not  bound  to  wait  until 
the  threatened  act  has  been  actu- 
ally committed,  but  may  at  once 
invoke  the  equitable  interference 
of  the  courts  to  restrain  such  act, 
on  establishing  that  he  does  not 
come  within  the  provisions  of  the 
statute  under  which  the  officer 
claims  to  act.  Flood  v.  Van 
Wonn^r,  284 

7.  Commissioner  of  Highways  — 
Abuse  of  Authority  —  Claud  on 
litle  —  Injunction.  In  an  action 
brought  to  restrain  the  defendant 
as  commissioner  of  highways  from 
removing  plaintiff's  house  as  en- 
croaching upon  the  highway, 
under  the  Highway  Law  (Chap. 
568,  Laws  of  1890,  §  105),  it 
appeared  that  the  defendant  had 
served  a  notice  upon  the  plaintiff, 
which  was  also  filed  in  the  town 
clerk's  office,  to  the  effect  that  his 
house  encroached  upon  the  high- 
way to  an  extent  described,  and 
he  was  required  to  remove  the 
building  ;  annexed  to  the  notice 
was  a  copy  of  an  order  which 
recited  that  the  commissioner  of 
highways  had  ascertained  that  the 
highway  was  so  encroached  upon, 
and  which  ordered  the  house  to  be 
removed ;    it  also  appeared  that 


the  defendant  stated  to  the 
plaintiff  that  he  would  move  his 
house  after  collecting  the  fine. 
Plaintiff  recovered  a  judgment 
adjudging  that  his  house  did  not 
encroach  upon  the  highway  and 
restraining  the  defendant  as 
prayed  for.  Held,  proper;  that 
while  the  action  could  not  be 
maintained  upon  the  ground  that 
the  notice  created  a  cloud  upon 
plaintiff's  title,  it  was  maintainable 
by  reason  of  a  threatened  abuse  of 
authority  by  a  public  officer  under 
color  of  office  ;  that  as  the  statute 
gave  the  power  to  defendant  to 
proceed  summarily  against  the 
plaintiff's  property,  and  he  h«d 
threatened  to  exercise  it,  plaintiff 
having  established  that  he  did  not 
come  within  the  provisions  of  the 
statute,  was  entitled  to  an  injunc- 
tion restraining  the  threatened 
injury.  Id. 

8.  Public  Offlcer  —  Injunction  — 
Threatened  Injury.  Where  a  pub- 
lic officer,  by  the  order  of  a  supe- 
rior authority,  the  regularity  of 
which  it  is  not  his  business  to  in- 
vestigate and  which  it  is  his  official 
dutv  to  obey,  has  been  commanded 
to  do  an  illegal  act,  the  fact  that 
he  has  not  threatened  to  do  such 
act  is  no  bar  to  the  maintenance  of 
an  action  restraining  its  commis- 
sion.    Williams  v.  Soynton       426 

9*  Officer  de  Facto.  The  doctrine  that 
the  acts  of  one  who  is  not  an  officer 
dejure  may  in  certain  cases  be  up- 
held upon  the  ground  that  he  is 
an  offlcer  de  facto,  does  not  apply 
where  his  official  action  has  been 
challenged  at  the  outset  and  be- 
fore any  person  has  been  or  can  be 
misled  by  it,  and  where  no  rights 
have  as  yet  accrued  upon  its 
faith,  either  of  a  public  or  private 
character.  Id, 

10.  Officer  de  Facto— Color  of  Office. 
To  constitute  an  offlcer  de  facto 
there  must  be  either  some  appoint- 
ment or  election  which  might  be 
supposed  to  be  valid,  or,  possibly, 
such  an  occupation  of  the  offlce 
without  dispute  and  with  general 
acquiescence  as  would  reasonably 
lead  to  the  inference  that  his  au- 
thority existed,  although  not  at 
the  time  known.  /rf. 

Set  CoRPonATiONs^  4»  7. 
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ONONDAGA  COUNTY. 

See  County,  11,  12. 

OYER  AND  TERMINER. 
See  Courts,  1. 

PAROL  EVIDENCE. 
See  Evidence,  4. 

PARTIES. 

1.  Eieetment.  While  the  plaintiff  in 
an  action  of  ejectment  may,  he  is 
not  obliged  to  join  as  parties  de- 
fendant all  those  who  may  be  oc- 
cupants of  the  premises  described. 
The  words  of  the  Code  of  Civil 
Procedure  (^  1502),  **  the  occupant 
thereof  "  may  be  read  as  meaning 
an  occupant,  and  not  all  the  oc- 
cupants.    Henneseey  v.    Pauleen. 

255 

2.  B^ectment.  In  an  action  of  eject- 
ment the  answer  alleged  a  defect 
of  parties  defendant,  in  that  one 
M.  "was  and  now  is  an  occupant 
of  a  part  of  the  premises  "  as  a 
tenant  of  one  D.,  **who  was  and 
still  is  the  legal  owper  and  in  pos- 
session of  the  whole  of  said 
premises,  and  neither  of  said  per- 
sons has  been  made  party  defend- 
ant herein."  Held,  that  a  demur- 
rer to  this  defense  should  have 
been  sustained.  Id. 

See  Partition. 

PARTITION. 

Parties  —  Marketable  Title  —  Con- 
struction of  Will.  The  will  of  G. 
devised  certain  property  in  trust 
for  the  use  of  her  daughter  E., 
and  at  her  death  to  her  issue,  if 
any;  in  case  E.  died  without  issue 
the  trustees  were  directed  to  apply 
the  rents  and  profits  of  the  prop- 
erty to  the  suport  of  M.  during 
life,  and  at  her  death  to  convey 
the  remainder  **to  the  children 
and  lawful  heirs  of  my  brother, 
Harmon  Hendricks,  deceased,  to 
share  and  share  alike  pe?*  stirpes." 
E.   died  intestate  before  M.   and 


without  issue;  thereafter  M.  died 
and  the  trust  terminated.  H.,  the 
deceased  brother,  left  ten  children, 
who  were  alive  at  the  death  of  G., 
but  all  died  before  E.;  some  of 
these  children  left  wills,  under 
which  any  interest  in  the  real 
estate  in  question  which  vested 
in  them  upon  the  death  of  G. 
would  pass. 

In  an  action  brought  to  partition 
the  property  none  of  the  devisees  of 
these  children  were  made  parties, 
but  all  persons  who  answered  the 
description  of  living  heirs  of  H. 
r.L  the  death  of  M.  were  brought 
in.  A  motion  by  the  purchaser  at 
the  partition  sale  to  be  relieved 
from  his  purchase  upon  the  ground 
that  the  title  was  unmarketable 
was  denied,  and  he  was  ordered 
to  complete  his  purchase.  Held, 
that  the  devise  was  contingent 
upon  the  death  of  E.  without 
issue,  and  did  not  vest  at  the  death 
of  G.  in  the  then  living  children 
of  her  brother  H. ,  but  was  post- 
poned until  the  death  of  M.;  it 
then  vested  in  the  lawful  heirs  of 
H.  then  living;  that  as  all  per- 
sons who  answered  to  this  descrip- 
tion at  the  time  of  distribution  had 
been  made  parties  to  the  action  of 
partition  and  become  bound  by 
the  judgment,  the  title  tendered 
was  good  and  marketable. 

Also  held,  that  the  title  was  not  in- 
volved in  so  much  doubt  as  to 
justify  the  purchaser  in  refusing 
to  perform,  and  as  the  court  below 
had  exercised  its  discretion  in  that 
respect  its  order  compelling  per- 
formance ought  not  to  be  dis- 
turbed.    In  re  Ber.  348 

See  Costs. 


PARTNERSHIP. 

.  Original  Firm  and  Successor — 
Relations  xcith  Third  Party  as  to 
Profits  and  Losses.  -When  a  firm, 
which  has  rendered  annual  ac- 
counts to  a  person  entitled  by 
contract  to  share  in  the  profits 
and  losses  of  the  business,  in 
which  accounts  the  balance  was 
carried  forward  from  year  to 
year,  renders  a  final  account  at 
the  end  of  a  certain  year,  which  is 
accepted  without  objection,  and 
then  dissolves  and  is  succeeded  by 
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a  uew  firm  materiallv  changed  in 
membership,  with  which  the  s^me' 
contract  is  maintained  as  to  the 
relations  of  thA  parties  in  conduct- 
ing the  business,  and  which  con- 
tinues the  rendition  of  the  annual 
accounts,  carrying  forward  the  bal- 
ance shown  Dy  the  final  account 
of  the  old  firm,  the  person  to 
whom  such  accounts  are  rendered 
cannot,  by  thereafter  re-opening 
the  accounts  between  himself  ancl 
the  old  firm,  obtain  credit  on  the 
account  with  the  new  firm  for 
errors  and  over  charges  in  the  old 
account,  unless  there  exists  some 
contract  or  substitution  whereby 
the  new  firm  has  obligated  itself 
to  such  claimant  to  assume  and 
pay  whatever  liability  the  old  firm 
was  under  to  him.  Corner  v. 
Madcey.  574 

I.  Xovation  of  Debts.  The  principle 
of  novation  of  debts  has  no  ap- 
plication to  such  a  case,  when  the 
new  firm  has  not  assumed  the  lia- 
bility of  the  old  firm  to  the 
claimant  beyond,  at  most,  the 
indebtedness  entered  on  the  books, 
and  the  claimant  has  not  dis- 
charged the  original  debtor  and 
accepted  the  new  firm  as  his  debtor 
for  such  excess.  Id. 


PERSONAL  INJURY. 
See  Neglioence,  1-3,  4. 

PILOT. 
See  Shipping. 

PLEADINGS. 

1.  Complaint — Demvrrer.  When  a 
complaint  is  met  by  a  demurrer, 
on  the  ground  that  it  does  not 
state  a  cause  of  action,  the  plead- 
ing will  be  held  to  state  all  facts  I 
that  can  be  implied  from  the  i 
allegations  by  reasonable  and  fair  I 
intendment,  and  facts  so  impliedly  • 
averred  are  traversable  in  the 
same  manner  as  though  directly 
stated.     S(tge  v.  Culver.  341  '  6. 

2.  StockhoUhrfi  Actum.  When  it  | 
ran  fairly  be  gathered  from  all  I 
the  allegatioiij)  of  a  complaint  in  \ 


an  action  brought ,  by  a  stock- 
holder for  an  accountinj^  that  the 
officers  and  directors  of  the  cor- 
poration have  made  use  of  rela- 
tions of  trust  and  confidence  in 
order  to  secure  or  promote  some 
selfish  interest,  enough  is  then 
averred  to  set  a  court  of  equity 
in  motion,  and  to  require  an 
answer  from  the  defendants  in 
regard  to  the  facts.  Id. 

.  StockhfAderti"  Aetian.  The  com- 
plaint in  an  action  brought  by 
stockholders  against  the  directors 
of  a  railroad  corporation  and  the 
corporation  for  an  accounting 
concerning  certain  transactions  in 
regard  to  the  management  of  its 
affairs,  among  other  things, 
alleged  that  the  defendants,  as 
oflicers  and  trustees  of  the  defend- 
ant railroad,  took  from  them- 
selves, as  trustees  and  officers  of 
another  railroad,  a  lease  of  the 
latter,  which  they  practically 
owned  and  managed,  to  the  de- 
fendant corporation  at  an  exorbi- 
tant rent,  which  arrangement 
had  the  effect  to  unlawfully 
deplete  the  fimds  and  earnings  of 
the  defendant  corporation  and  to 
injure  the  plaintiffs  as  stock- 
holders therein  ;  that  the  defend- 
ants, as  officers  and  trustees  of 
the  defendant  railroad,  had  taken 
from  its  treasury  large  sums  of 
money  and  paid  the  same  to 
themselves  as  individuals  on  ac- 
count of  alleged  loans  or  advances 
made  by  them  to  the  corporation 
of  which  the  plaintiffs  were  stock- 
holders; that  they  had  concealed 
the  origin  and  nature  of  this  debt 
from  the  plaintiffs,  and  had  made 
false  statements  in  regard  to  the 
same.  Held,  that  a  demurrer  to 
said  complaint,  on  the  ground 
of  insufficiency,  was  properly 
overruled.  Id. 

Stale  Action.  If  a  claim  or  cause 
of  action  is  barred  by  lapse  of 
time,  that  defense  must  be  pre- 
sented by  answer  and  cannot 
ordinarily  be  presented  by  de- 
murrer. Id. 

.  Ejectment  —  Parties.  While  the 
plaintiff  in  an  action  of  ejectment 
may.  he  is  not  obliged  to  join  as 
parties  defendant  all  those  who 
may  be  occupants  of  the  premises 
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described.  The  words  of  the 
€ode  of  Civil  Procedure  (§  1502), 
"the  occupant  thereof"  may  be 
read  as  meaning  an  occupant,  and 
not  all  the  occupants.  Henneasey 
V.  PauUen.  .      255 

7.  Efectment  —  Parties.  In  an  action 
of  ejectment  the  answer  alleged 
a  defect  of  parties  defendant,  in 
that  one  M.  ' '  was  and  now  is  an 
occupant  of  a  part  of  the  prem- 
ises" as  a  tenant  of  one  D.,  "who 
was  and  still  is  the  legal  owner 
and  in  possessio:^.  of  the  whole  of 
said  premises,  and  neither  of  said 
persons  has  been  made  party 
defendant  herein."  Held,  that  a 
demurrer  to  this  defense  should 
have  been  sustained.  Id. 

8.  Vananc€.  Where  a  cause  is  tried 
on  both  sides  without  regard  to 
the  technical  form  of  the  action  as 
disclosed  by  the  complaint,  and 
no  question  is  raised  at  the  trial, 
or,  objection  made  to  that  course, 
the  successful  party  will  be 
deemed  to  have  recovered  upon 
the  facts  shown  and  not  strictly 
upon  his  pleading.  Gillies  v. 
Manh.  B.  Imp.  Go.  420 

9.  Complaint  on  Quantum  Meruit  — 
Beeatery  on  Contract.  When  a 
complaint  presents  a  cause  of 
action  upon  &  quantum  meruit,  but 
the  subsequent  pleadings  set  forth 
a  contract,  and  the  facts  applicable 
to  either  theory  of  the  case  are 
contained  in  the  pleadings  when 
read  together,  and  the  trial  pro- 
ceeds as  if  the  plaintiff  had  counted 
on  the  contract  and  no  question  is 
raised  by  either  party  in  regard  to 
the  form  of  the  action,  it  is  too 
lute,  after  a  recovery  by  the 
plaintiff  upon  the  contract,  for  the 
defendant  to  raise  upon  appeal  the 
point  of  a  variance  between  the 
complaint  and  the  recovery,  but 
such  point  will  be  deemed  to  have 
been  waived.  Id. 


PLEDGE. 

1 .  Action  for  Price  of  Bonds  —  Bonds 
Pledged  by  Vendor  —  Motion  for  a 
Verdict.  In  an  action  brought  by 
the  vendor,  upon  a  partly-exe- 
cuted contract  for  the  transfer  of 
stocks  and  bonds,  to  recover  the 
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unpaid  balance  of  the  stipulated 
price,  a  motion  by  the  defendant 
to  direct  a  veraict  upon  the 
grounds  that  there  had  been  no 
aelivery  or  tender  and  no  sufla- 
cient  evidence  of  a  waiver  of  a 
tender  of  the  balance  of  the  bonds, 
called  for  from  the  plaintiff  by  the 
contract,  but  that  on  the  contrary 
the  evidence  showed  that  the 
bonds  were  pledged  with  a  third 
party  to  secure  liabilities  of  the 
plaintiff,  does  not  amount  to  a 
motion  tc  direct  a  verdict  on  the 
ground  thai;  the  plaintiff  was  un- 
able to  perform  bv  a  delivery  at 
the  time  when  tender  was  offered 
to  be  made  and  when  the  same 
was  made.     Stokes  v.  Ma^^kay.    223 

2.  Bonjds  Pledged  by  Vendor.  In  such 
a  case,  the  fact  that  the  undeliv- 
ered bonds  were  pledged  to  secure 
liabilities  of  the  vendor-plaintiff  is 
in  no  wise  inconsistent  with  his 
ability  to  redeem,  or  to  procure 
them  for  delivery;  and  if  the  ven- 
dee-defendant believes  and  in- 
tends to  make  the  point  that  the 
plaintiff  was  actually  incapable  of 
delivering  the  balance  of  the  bonds 
it  should  be  distinctly  stated.     Id. 

8.  Contract  of  Sale  —  Delivery  of 
Pledged  Bonds.  In  an  action 
brought  by  the  vendor,  S.,  upon 
a  contract  for  the  transfer  of 
stocks  and  bonds,  constituting 
certain  telegraph  properties,  which 
contract  had  been  signed  by  one 
of  the  vendees,  D.,  as  the  agent  or 
intermediary  of  the  other  vendee, 
M.,  it  appeared  that  S.  had  loaned 
certain  of  the  bonds  to  D.,  who 
had  pledged  them  to  a  bank  to  se- 
cure a  loan  to  himself,  and  that  8. 
gave  him  an  order  on  the  bank  to 
deliver  the  bonds  to  him,  C,  when 
his  loan  was  paid.  Held,  that  this 
was  a  sufficient  and  the  only  possi- 
ble delivery,,  and  divested  S.'s  title 
to  the  bonds  in  favor  of  D.  as  M.'s 
agent.  Id. 

4.  Bepudiation  of  Contract —  Tender 
of  Pledged  Bonds  Unnecessary.  As 
to  the  remainder  of  the  bonds  not 
delivered  by  the  vendor,  S. ,  to  the 
vendee,  M.,  it  appeared  that  they 
were  under  pledge  to  a  third  party 
to  secure  a  loan  to  S.,  and  that  M., 
while  retaining  all  that  S.  had 
transfci-red    under   the    contract, 
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repudiated  the  contract,  claiming 
that  all  the  property  covered  by  it 
was  his  own,  aud  refused  to  pay 
the  balance  of  the  stipulated  con- 
sideration. Held,  that,  under  the 
circumstances,  it  would  have  been 
an  unnecessary'  and  meaningless 
ceremony  for  S.  tp  go  through  the 
form  of  tendering  the  remaining 
bonds,  and  that,  consequently,  no 
tender  was  called  for.  Id, 


POWER  OF  APPOINTMENT. 
See  Landlprd  and  Tenant,  1 


PRINCIPAL  AND  AGENT. 

1.  Agreement  to  Give  a  Lease.  An 
action  cannot  be  maintained  to 
recover  damages  as  for  a  breach 
of  an  agreement  by  the  defendant 
to  give  a  lease  of  a  building,  when 
the  facts  show  that  the  building 
was  not  owned  by  the  defendant; 
that  the  only  contract  contem- 
plated between  the  parties  was  one 
between  the  plaintiff  and  the  owner 
of  the  building;  that  the  attitude 
of  the  defendant  was  that  of  the 
owner's  adviser,  upon  whose  judg- 
ment as  to  the  terms  of  the  lease 
the  owner  was  expected  to  rely; 
and  that  the  defendant  did  not 
bind  himself  personally,  conced- 
ing that  he  might  have  done  so 
although  known  to  be  the  agent 
of  the  owner  and  acting  in  that 
capacity.     Boer  v.  Bonynge,      393 

2.  Religious  Corporation  —  Unauthor- 
ized Employment — Ratification.  In 
an  action  brought  against  an  in- 
corporated Methodist  Episcopal 
church  to  recover  for  services  al- 
leged to  have  been  rendered  and 
expenses  incurred  in  prosecuting 
its  pastor  before  the  church  tribu- 
nal and  obtaining  his  suspension 
from  the  ministry,  it  appeared  that 
defendant's  board  of  trustees,  act- 
ing officially,  never  employed  the 
plaintiff  or  authorized  his  expend- 
itures. Ileldy  upon  a  review  of  the 
evidence,  that  the  facts  failed  to 
establish  an  alleged  ratification  of 
the  unauthorized  employment.and 
hence  plaintiff  could  not  recover. 
Parshley  v.  TJiird  M.  E,  Church. 
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PRINCIPAL    AND    INTEREST, 

Securities  Deposited  in  Insurance  De- 
partment. The  interest  collected 
upon  securities  deposited  by  an 
insurance  company  with  the  state 
superintendent  of  insurance  fol- 
lows the  principal;  and  a  want  of 
power  in  a  receiver  to  take  posses- 
sion of  the  securities  so  deposited 
also  prevents  him  from  obtaining 
possession  of  the  interest  collected 
thereon.  People  v.  Am.  St.  B. 
Ins.  Co.  25 


PRIVACY,  RIGHT  OF. 
See  Injunction,  9. 

PRIVATE  ACTION. 
See  Nuisance,  3,  5. 


PRIVILEGED  COMMUNICA- 
TION. 

See  Libel,  8. 

PRIVITY. 
See  Deeds,  5,  6,  12. 

I>R0CES8. 

1.  Criminal  Contempt  —  Mandate  of 
Commitment.  A  punishment  as 
for  a  criminal  contempt,  imposed 
in  a  proceeding  based  upon  the 
publication  of  newspaper  articles 
concerning  a  judge  and  proceed- 
ings in  his  court,  cannot  be  sus- 
tained when  the  mandate  of  com- 
mitment, i.  e.,  the  final  order  en- 
tered in  the  proceeding,  fails  to 
state  the  particular  circumstances 
of  the  offense,  as  required  by  the 
statute  (Code  Civ.  Pro.  §  11),  so  as 
to  show  whether  or  not  the  ad- 
judication rested  upon  the  only 
ground  on  which  a  criminal  con- 
tempt can  be  based  upon  a  pub- 
lication, namely,  the  publication 
of  a  false  or  grossly  inaccurate  re- 
port of  the  proceedings  of  the 
court.  (Code  Civ.  Pro.  §  8.)  Peo- 
ple ex  rel.  v.   Court    of   Sessions. 
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2.  Mortgage  FarecUmire  —  Service  of 
Summons  and  Complaint  —  Com- 
pelling  Purchaser  to  Take  Title. 
The  purchaser  at  a  mortgage  fore- 
closure sale,  under  a  judgment 
regular  upon  its  face,  having  re- 
fused to  take  title,  on  the  ground 
that  the  defendant  owner  of  the 
fee  liad  not  been  personally  served 
with  the  summons  and  complaint 
in  the  foreclosure  action,  a  refer- 
ence on  that  question  was  directed 
on  the  plaintiff's  motion,  which  re- 
sulted in  an  order  compelling  the 
purchaser  to  complete  his  pur- 
chase. Held,  on  a  review  of  the 
facts,  that  the  conclusion  that  the 
defendant  owner  of  the  fee  had 
been  personally  served  was  war- 
ranted by  the  evidence,  and  hence, 
Tield,  further,  without  expressing 
any  opinion  as  to  the  mode  of  at 
tack  open  to  such  defendant  if  he 
should  hereafter  assail  the  judg- 
ment in  the  action,  that  the  pur- 
chaser was  properly  compelled  to 
complete  his  purchase,  although 
the  defendant  was  not  bound  by 
the  present  proceeding.  0*  Connor 
V.  Felix.  614 

8.  Attachment  —  Service  of  Summons. 
The  service  of  the  summons  in  the 
action,  required  by  section  688  of 
the  Code  of  Civil  Procedure  to  be 
made  personally,  or  begun  by  pub- 
lication, upon  a  defendant  against 
whose  property  a  warrant  of  at- 
tachment is  granted,  within  thirty 
davs  after  the  granting  thereof,  in 
order  to  sustam  the  attachment, 
must  be  such  a  regular  and  formal 
service  as  would  sustain  the  entry 
of  a  j  ud  gment  on  default.  Kieley 
V.  d  C.  C.  M.  Go 
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See  Execution. 


PROMISSORY  NOTES. 
See  Bills,  Notes  and  Checks. 

PUBLICATION. 
See  Contempt. 

PUBLIC  ACTION. 
See  Nuisance,  4. 


PUBLIC  OFFICERS. 

See  Elections,  1. 
Officers. 


PUBLIC  POLICY. 

1.  Insurance  —  Agreement  to  Eefer, 
An  agreement,  in  a  certificate  of 
life  insurance  issued  by  an  acci- 
dent association  of  this  state,  tliat 
the  issues  in  any  action  brought 
against  the  association  under  the 
certificate  should,  on  the  demand 
of  the  association  or  its  attorney, 
"be  referred  for  trial  to  a  referee 
to  be  appointed  by  the  court," 
lield,  to  be  against  public  policy, 
and  so,  not  binding  upon  the 
parties  thereto.  Sanford  v.  C.  T, 
M.  Ace.  Ass7i.  826 

2.  Action  to  Cancel  Forged  Deed. 
Public  policy  allows  a  wife  to 
maintain,  in  the  lifetime  of  her 
husband,  an  action  to  cancel,  as 
forged,  a  recorded  deed  purport- 
ing to  have  been  executed  by  her 
together  with  her  husband,  in- 
stead offwaiting  for  an  admeasure- 
ment of  dower  after  her  husband's 
death.     Clifford  v.  Kampfe,     38a 


PUNISHMENT. 
See  Contempt. 

QUANTUM  MERUIT. 
See  Pleadings,  9. 

QUESTIONS    OF   LAW   ANI> 
FACT. 

1.  Assessment  for  Taxation  —  Foreign 
Corporation  —  Certiorari.  Where^ 
an  assessment  for  taxation  upon, 
the  property  of  a  foreign  corpora- 
tion* used  in  its  business  in  thia 
state  involves  a  question  of  fact 
as  to  what  indebtedness  was  actu- 
ally incurred  in  the  purchase  of 
assets  here,  and  the  evidence  sub- 
mitted to  the  assessors  was  not  so 
clear  and  convincing  as  to  leave 
no  doubt  as  to  the  fact;  and  the- 
assessment  itself  depends  upon 
the  different  kinds  of  property 
making  up  the  assets,  and  it  was 
not  made  plain  what  the  true  value 
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of  the  assets  was,  and  there  is 
some  evidence' to  support  the  de- 
termination of  the  assessors  as  to 
the  true  amount  of  the  assessment, 
.the  Court  of  Appeals  will  not  re- 
Tiew  and  reverse  such  determina- 
tion upon  certiorari.  People exrel. 
V.  Barker.  31 

2.  Murder  —  Precedent  Quarrel  — 
Lapse  of  Time.  Where,  on  a  trial 
for  murder,  it  is  shown  that  the 
liomicide  was  preceded  by  a  quar- 
rel between  the  parties,  in  which 
the  defendant  was  assaulted  by 
the  deceased;  that  the  quarrel 
ended  and  the  parties  separated, 
and  that  the  defendant,  having  no 
longer  any  reason  to  apprehend 
borfily  danger,  returned  with  a  pis- 
tol and  shot  the  deceased,  it  is  a 
question  oi  fact  for  the  deter- 
mination of  the  jury  whether 
sufficient  time  bad  elapsed  for  the 
excited  passions  of  the  defendant 
to  cool.     People  v.  Kerrigan.     210 

5.  Appeal.  When  an  oi*der  of  Gen- 
eral Term,  reversing  a  judgment 
entered  upon  a  referee  s  report, 
states  no  ground  for  the  decision, 
and  must,  therefore,  be  presumed 
to  have  been  upon  the  Jaw  and  not 
upon  the  facts  (Code  Civ.  Pro. 
§  1338),  an  exception  to  a  conclu- 
sion of  law  as  found  is  of  no  avail 
upon  appeal,  when  such  conclu- 
sion foltows  and  is  in  accordance 
with  the  finding  of  fact  on  the 
aubject.    Riendeau  v.  Bullock,  269 

See  Negligence,  1,  6. 


RAILROADS. 

1.  Elevated  Railroad  —  Abutting 
Propei-ty — Injunction.  When  the 
main  relief  sought  in  an  action 
against  an  elevated  railroad  com- 
pany is  an  injunction  restraining 
the  company  from  maintaining 
and  operating  its  road  in  a  street 
in  New  York  city  to  the  prej- 
udice of  the  abutting  property, 
the  equitable  nature  of  the  action 
is  not  affected  by  the  inclusion 
of  a  demand  for  past  damages  in 

^  the  prayer  for  judgment.  Pegram 
v.  y.  r.  El.  R.  R.  Co.  135 

2.  Action  for  Injunction  —  Sale  of 
Ahvtting  Property  —  Reservation. 


When,  on  the  trial  of  such  an 
equitable  action  against  an  ele- 
vated railroad  company,  it 
appears,  by  proof  of  the  plaintiff's 
conveyance  of  the  fee  of  the 
abutting  property  to  a  third  per- 
son, not  a  party  to  the  action, 
that  the  legal  title  is  no  longer  in 
the  plaintiff  or  in  any  one  before 
the  court,  the  plaintin  is  deprived 
of  the  right  to  relief  by  way  of 
injunction  against  the  company 
or  of  an  awara  for  damages  to  the 
property  subsequent  to  his  con- 
veyance ;  and  such  deprivation  of 
right  to  relief  is  not  prevented  by 
a  reservation,  in  the  conveyance 
from  the  plaintiff,  of  a  right  to 
the  damages  which  had  been  or 
might  thereafter  be  caused  to  the 
property  because  of  the  defendant 
elevated  railroad,  together  with 
the  right  to  use  the  grantee's 
name,  either  in  a  release  of  the 
easements  in  the  street  to  the  rail- 
road company,  or  in  any  suit 
against  it.  Id. 

3.  Damages —  Waiver  of  Jury  Trial. 
W^hen,  in  such  an  action  for  an 
injunction  with  a  prayer  for 
damages,  the  defendant  elevated 
railroad  company  has  liad  knowl- 
edge of  the  plaintiff's  conveyance 
of  the  abutting  property  for  a 
long  period  belore  the  trial,  but 
has  taken  no  steps  to  obtain  a 
trial  upon  the  law  side  of  the 
court,  and  has  suffered  the  plain- 
tiff to  proceed  and  eive  evidence 
upon  the  trial  at  an  Equity  Term 
without  objection,  it  may  be 
deemed  to  have  waived  the  right 
to  go  to  a  jury  on  the  question  of 
past  damages  sustained  by  the 
plaintiff  up  to  the  time  of  his 
conveyance  of  the  property,  and, 
under  such  circumstances,  the 
trial  court,  having  jurisdiction 
both  in  law  and  equity,  may  settle 
the  litigation  between  the  parties, 
so  far  as  entitled  to  do  so,  by  an 
award  of  the  rental  damage  sus- 
tained by  the  plaintiff  while  hold- 
ing the  legal  title  to  the  ()remises. 

Id, 

4.  Damages.  When,  in  such  an 
action,  the  determination  of  the 
trial  court  on  the  question  of  the 
amount  of  damages  sustained  by 
the  abutting  property  has  been 
upheld  by  the  General  Term,  such 
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determination  should  be  left  un- 
disturbed on  appeal  if  made 
without  gross  violation  or  abuse 
of  principle.  Id. 

5.  Street  Bailroads — Application  for 
Commissioner's  —  Jurisdiction  of 
OeneraC  Tenn  —  Constitution  of 
1894.  The  provision  of  section 
18  of  article  3  of  the  State  Con- 
stitution of  1894,  that  when  the 
consent  of  property  owners  to  the 
construction  of  a  street  .railroad 
cannot  be  obtained,  **  the  Appel- 
late Division  of  the  Supreme 
Court  *  *  ♦  may,  upon  ap- 
plication, appoint  three  commis- 
sioners," was  not  intended  to  take 
effect  on  January  1,  1895  (Art.  15, 
§  1),  but  is  intended  to  take  effect 
on  January  1,  1896,  when  the 
creation  of  the  Appellate  Division 
goes  into  effect  (Art.  6,  §  2),  and 
until  the  latter  date  the  General 
Terms  of  the  Supreme  Court  con- 
tinue to  have  the  Jurisdiction 
heretofore  possesssed  bj^  them  to 
entertain  such  applications.  In 
re  Bapid  Transit  H,  B.  Comrs.  260 

6.  El&oated  Railroads —  Unimproved 
Localities  —  Increase  of  Values. 
Where  an  elevated  street  railroad 
enters  a  vacant  and  uninhabited 
locality,  which  normal  city  growth 
has  not  effectively  reached,  which 
improvement  has  not  seriously 
touched,  which  remains  to  be 
developed,  and  which  has  no  ele- 
ment of  growing  value  except 
such  as  lies  in  hope  and  expecta- 
tion, and  thereupon  and  thereby 
population  and  growth  are  di- 
verted to  the  new  line  of  rapid 
transit,  creating  a  steady  increase 
of  values  both  directly  on  the 
line  and  in  the  side  streets  near 
by,  the  only  inference  is  that  the 
increased  values  are  the  product 
of  the  newly -opened  line,  and  the 
courts  are  justified,  in  such  a  situ- 
ation, in  denying  any  force  to  the 
speculations  of  experts  or  to  a 
greater  increase  in  the  side  streets, 
and  in  refusing  an  award  of  dam- 
ages to  an  abutting  owner.  Book- 
man v.  K.  T.  El.  B,  B.  Co.      298 

7.  Improved  Localities  —  Increase  of 
Values.  Where,  however,  the 
elevated  road  entere  an  area 
already  substantially  built  up  and 
improved,  the  average  rate  of  the 


observed  increase  in  such  locahtjr 
can  be  approximately  ascertained, 
and  if  the  rate  continued  after  the 
construction  of  the  elevated  road, 
in  the  side  streets,  but  a  less  rate 
of  increase  is  found  on  the  avenue 
occupied  by  the  cars,  and  facts  are 
shown  explaining  such  loss  by 
evil  effects  of  the  new  line,  it  is 
possible  to  infer  that  the  avenue 
property  has  not  shared  as  it 
should  in  the  normal  and  inde- 
pendent increase  of  value  to  the 
extent  to  whicth  it  was  entitled. 

Id, 

8,  Damages  —  Bute  Defined,  If.  in 
an  action  by  an  abutting  owner 
against  an  elevated  railroad,  the 
proof  shows  that  before  the  com- 
ing of  the  elevated  road  in  the 
particular  locality  that  locality 
was  substantially  or  mainly  vacant 
and  not  built  up,  and  that  after 
the  road  came  the  building  and 
improvement  swiftly  followed, 
accompanied  by  steady  and  serious 
increases  of  value,  no  damages 
should  be  awarded,  and  the  com- 
plaint should  be  dismissed,  even 
though  the  side  streets  had  appre- 
ciated more  rapidly  than  the 
avenue  occupied  by  the  elevated 
road.  But  if  the  proof  shows  that 
the  elevnted  road  has  occupied  a 
locality  already  substantially  built 
up.  in  which  normal  city  growth 
is  operating  and  seriously  increas- 
ing values,  but  as  a  consequence 
of  the  road  the  natural  advance 
has  halted  or  palpably  lessened, 
while  in  the  adjacent  side  streets 
it  continues,  there  is  possible  an 
inference  of  fact  that  the  abutter 
has  been  injured.  Id. 

9.  Damage — Failure  of  Proof.  In 
an  action  brought  by  the  owner  of 
property  abutting  upon  Third 
avenue,  in  New  York  city,  to  re- 
strain the  oi)eration  of  an  elevated 
railroad  in  front  of  his  premises, 
and  for  damages  caused  thereby, 
the  plaintiff  recovered  a  judg- 
ment. The  trial  court  found  that 
the  plaintiff 's  property  wasinjure<i 
by  the  railroad  over  and  above  all 
benefits,  but  there  were  also  find- 
ings to  the  effect  that  the  locality 
was  previously  substantially  va- 
cant and  unimproved,  or  at  the 
most  only  partially  built  up,  while 
soon  after  -the  construction  of  the 
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elevated  road  it  was  compactly 
built  up  ;  that  both  the  rental  and 
fee  values  of  the  property  had 
largelv  increased  since  the  build- 
ing of  the  road  ;  that  the  presence 
of  the  road,  with  its  stations  near 
by,  had  brought  multitudes  to  the 
locality,  increjised  business  and 
benefited  the  fee  and  rental  values, 
in  which  benefit  property  in  the 
adjacent  side  streets  had  also 
shared;  that  the  incrensed  accessi- 
bility had  induced  .settlf'ment  and 
building:  that  the  same  improve- 
inent  would  not  have  occurred  in 
the  absence  of  rapid  transit,  and 
that  the  elevated  road  had  been 
one  of  the  great  and  efficient 
factors  in  building  up  the  locality. 
Held,  that  the  finding  that  plain- 
tiff's property  was  injured  by  the 
railroad  over  and  above  all  benefits 
conferred  was  wholly  unsupported 
by  proof  and  contradicted  by  the 
specific  findings;  that  the  fact  that 
there  may  have  been  a  greater  in- 
crease of  value  in  the  side  streets 
than  in  the  avenue,  due  in  -part, 
at  least,  to  the  influence  of  the 
defendant's  road,  did  not  prove  or 
even  indicate  damage  in  a  situation 
like  the  present,  and  that  the  judg- 
ment should  be  reversed.  Id. 

10.  Elevated  Bailroads  —  Unim- 
proved Locality  —  Increase  of 
Values.  In  an  action  brought  l)y 
an  Abutting  owner  to  restrain  the 
opemtion  of  an  elevated  railroad 
in  front  of  his  premises  on  an 
avenue  in  New  York  city  and  to 
recover  damages,  the  trial  judge 
refused  the  defendants'  request  to 
find  that  prior  to  the  coming  of 
the  road  the  land  in  the  vicinity 
of  the  premises  in  suit  was  largelv 
unimproved  and  unutilized,  and, 
while  finding  that  the  fee  value  of 
the  premises  had  increased  since 
the  building  of  the  road,  refused 
to  find  that  it  had  become  greater 
than  at  any  time  prior  to  the  con- 
struction of  the  road,  and  refused 
to  find  that  the  rental  value  had 
increased  since  the  same  date. 
A  judgment  was  rendered  in  favor 
of  the  plaintiff,  which  awarded 
him  damages  for  injury  to  rental 
value,  together  with  a  sum  found 
to  be  the  amount  of  injury  to  the 
fee  value  of  his  premises  over  and 
above  the  benefit  resulting  from 
the  road.     Held,  that  the  requests 


to  find  were  in  accordance  with, 
the  undisputed  evidence;  that  if 
the  facts  had  been  found  accord- 
ingly the  legal  conclusion  that  no 
damages  had  been  proved  would 
have  followed  inevitably;  and, 
hence,  that  the  refusals  so  to  find 
constituted  material  and  reversible 
error.  Malcolm  v.  K  Y,  El.  K  R. 
Co.  308 

11.  Elevated  Railroads  —  Injunction. 
It  seems,  that  proof  of  a  substan- 
tial and  continuing  injury  to  the 
rental  value  of  abutting  property 
will  sustain  an  action  for  an  in- 
junction against  an  elevated  street 
railroad:  and  that  the  right  to  such 
equitable  relief  will  not  be  de- 
feated bv  the  fact  that  the  injury 
to  the  fee  value  is  found  to  be 
merelv  nominal.  Jamieson  y. 
Kings  Co.  El.  R.  Co.  323 

12.  Evidence.  It  is  not  permissible, 
in  such  an  elevated  railroad  action, 
to  prove  the  evil  effect  of  the  road 
in  diminishing  values,  by  the  pro- 
cess of  calling  the  owners  of  prop- 
erty in  the  vicinity  and  proving, 
in  each  case,  what  the  particular 
premises  owned  by  the  witness 
rented  for  before  the  road  was 
built  and  what  thereafter.  Id. 

13.  Elemtea  Railroads  —  Rapid 
Transit  Act  —  Appeal.  An  order 
of  the  General  Term  of  the  Su- 
preme Court,  affirming  an  order 
of  the  Special  Term,  confirming 
the  report  of  commissioners  ap- 
pointed to  appraise  lands  under 
the  provisions  of  the  Rapid  Tran- 
sit Act  (T.aws  of  1875,  chap.  606), 
is  not  a|)i)ealable  when  there  is 
present!  cl  only  an  error  of  law  or 
fact,  and  no  question  as  to  the 
jurisdiction  of  the  commissioners 
is  raised.  In  re  Brooklyn  El.  R. 
R.  Co.  V.  Flynn.  844 

14.  Elevated  Railroads  —  Easements 
in  Street  —  Abandonment.  The 
abandonment  of  the  right  of  case- 
ments in  a  city  street,  appurtenant 
to  abutting  property  and  en- 
croached upon  by  an  elevated  rail- 
road, may  be  established  by  evi- 
dence of  acts  clearly  indicating  an 
intention  on  the,  part  of  the  abut- 
ting owner  to  abandon  the  right, 
followed  by  action  thereupon  by 
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the  railroad  company.    Ihote  v. 
Met.  EL  B,  Co,  867 

16.  Intention  to  Abandon  EasemenU. 
An  intention  on  the  part  of  an 
abuttinji:  owner  to  abandon  his 
right  of  easements  in  a  street  is 
not  to  be  inferred  from  the  fact 
of  his  bringing  an  action  at  law 
against  an  elevated  street  railroad 
company  to  recover  temporary 
accrued  damages  for  its  unlawful 
invasion  of  his  right,  followed  by 
an  agreement  with  a  proposed 
grantee  of  the  abutting  property, 
reserving  all  claims  arisen  or  to 
accrue  by  reason  of  the  elevated 
road ;  and  a  declaration  of  such 
intention,  made  by  the  original 
owner  on  receiving  payment  from 
the  railroad  company  in  settlement 
of  such  action,  subsequent  to  his 
parting  with  the  title  to  the  prem- 
ises affected  and  to  its  conveyance 
to  a  third  party  by  his  grantee, 
will  not  retroact  to  the  time  of  the 
commencement  of  his  action  and 
so  complete  the  act  of  extinguish- 
ment as  oi  that  date,  when  he  was 
owner  of  the  premises.  Such  a 
state  of  facts  does  not  present  a 
case  for  the  application  of  the 
above  rule  as  to  abandonment  of 
easements.  Id. 

16.  Easementa — liight  to  Compensa- 
tion. The  pendency  of  an  action 
at  law,  brought  by  an  original 
abutting  owner  to  recover  tempo- 
rary damages  for  the  trespass 
upon  his  right  of  easements  in  a 
street  by  an  elevated  railroad,  and 
the  existence  of  an  agreement  be- 
tween him  and  his  grantee  of  the 
abutting  property,  reserving  all 
claims  arisen  or  to  accrue  by  reason 
of  the  elevated  road,  will  not  affect 
a  subsequent  grant  of  the  abutting 
property  to  a  third  party  by  such 
grantee  before  any  lawful  acqui- 
sition of  the  easements  by  the  rail- 
road company;  but  such  easements 
pass  as  appurtenant  to  the  prop- 
erty, ana  such  third  party,  on 
becoming  the  owner  thereof,  is 
solely  invested  with  the  ri^ht  of 
asking  to  restrain  the  operation  of 
the  railroad  and  to  recover  com- 
pensation for  the  easements;  and 
if  the  railroad  company  thereafter 
makes  a  settlement  with  and  pay- 
ment to  the  original  owner  for  the 
casements,  it  does  so  at  its  peril.  Id, 


17.  Street  Bailroa48^%  46  of  the 
Railroad  Law  of  1850.  Section  46 
of  the  (General  Railroad  Law  of 
1860  (Chap.  140),  exempting  rail- 
road companies  from  liability  for 
injuries  received  by  a  passenger 
while  on  the  platform  of  a  car  in 
violation  of  posted  regulations, 
provided  proper  accommodation 
was  furnished  inside  the  car,  was 
never  intended  to  apply  to  a  street 
railroad  operated  by  horse  cars. 
Vail  V.  Broadway  R.  R.  Co,      377 

18.  Railroad  Law  of  1860.  The 
charter  of  a  street  railroad  com- 
pany contained  a  provision  per- 
mitting it  to  be  organized  under 
the  General  Railroad  Law  of  1850, 
and  providing  that  if  so  organ- 
ized the  provisions  of  that  law 
should  apply  to  it.  Heldf  that 
this  did  not  give  section  46  of 
that  law  any  broader  application 
than  was  intended  by  the  legis- 
lature when  oridnally  enacting  it, 
and.  hence,  did  not  render  that 
section  applicable  to  the  company. 

Id, 

19.  Riding  on  Platform  —  Regula- 
tion ami  Notice.  A  passenger  hav- 
ing been  injured  while  riding  on 
the  front  platform  of  a  horse 
car,  smoking  a  cigar,  brought  an 
action  against  the  street  railroad 
company  to  recover  damages  on 
the  ground  of  negligence,  and  re- 
covered a  judgment.  There  was 
at  the  time  a  notice  posted  in  the 
car  prohibiting  riding  on  the  front 
platform,  but  there  was  a  regula- 
tion of  the  company  in  force 
that  "smoking  on  the  closed  cars 
is  prohibited  except  on  the  front 
platform . ' '  Ueld,  on  affirming  the 
judgment,  that  the  exemption 
from  liability  conferred  by  sec- 
tion 46  of  the  Railroad  liw  of 
1850  did  not  apply  to  the  street 
railroad  compan)r;  but  that,  if 
this  were  otherwise,  the  regula- 
tion might  well  be  deemed  to 
modify  the  notice  and  operate  as  a 
waiver  of  any  immunity  conferred 
by  that  law.  Id, 

20.  FeUoW'Sertante.  When  a  printed 
and  posted  rule  of  a  railroad  com- 
pany requires  the  conductor  of  a 
ireight  train  to  apply  for  instruc- 
tions and  additional  help,  or  to  set 
off  cars,  before  attempting  to  take 


800 


INDEX. 


his  train  over  a  supamit  with  dan- 
gerous grades,  if  in  doubt  as  to  his 
ability  to  make  the  passage  safely, 
the  exercise  of  judgment  by  the 
conductor  in  determining,  upon 
the  apparent  facts,  not  to  take 
such  extra  precautions,  is  the  mere 
performance  of  one  of  his  ordinary 
duties  as  an  employe,  and  does  not 
transform  him  from  a  fellow- 
servant  of  a  brakeman  into  a  rep- 
resentative of  the  company,  so  as 
to  render  the  company  liable  for 
an  injury  to  a  brakeman  on  the 
train,  if  suffered  through  such 
omission  on  the  part  of  the  con- 
ductor. Wooden  v.  W.  'W.  T.  1& 
P.  E.  B.  Co.  508 

21.  Posted  Rule— Discretion  of  Con- 
ductor. Negligence  is  not  to  be 
imputed  to  a  railroad  company 
towards  its  brakemen  in  commit- 
ting to  the  judgment  of  conductors 
of  freight  trains  the  determination 
as  to  action  under  a  printed 
and  posted  rule  of  which  all  the 
the  employes  had,  or  were  charge- 
able with,  knowledge,  directing 
condu(;tors  to  apply  for  instruc- 
tions when  in  doubt  as  to  their 
abilitv  to  take  their  train  over  a 
well-known  dangerous  summit  in 
safety,  and  a  careless  or  negligent 
performance  of  a  conductor's 
duties  under  such  rule  is  a  risk 
assumed  by  his    fellow -servants. 

Id. 

22.  Appliances  on  Locomotive.  The 
furnishing  of  a  freight  locomotive, 
equipped  with  hand  brakes  only, 
inst^ia  of  air  or  steam  brakes,  does 
not  of  itself  render  a  railroad  com- 
pany liable  for  an  injury  suffered 
by  one  of  its  tminmen  through  the 
unchecked  descent  of  a  train  down 
a  steep  grade,  where  there  is  no 
evidence  that  band  brakes  were 
imusual  or  inadequate,  or  that  one 
kind  of  brake  was  safer  than 
another.  Td. 

23.  WreckiJig  of  Train —  Endence  as 
to  Condition  of  Roadbed.  The  fact 
that  rotten  ties  had  been  seen  along 
a  railroad  track,  i>roved  by  a  wit- 
ness who  knew  nothing  about  rnil-  i 
roading,  without  any  evidence 
that  the  roadbed  was  unsafe,  or 
that  the  presence  of  rotten  ties 
was  the  proximate  c'aus(;  of  the 
ivrecking  of  the  train  while  run- 


ning down  a  steep  incline  at  great 
speed  on  a  frosty  night  when  the 
trainmen  lost  control  of  it,  is  not 
sufficient  to  allow  the  jury  to  infer 
that  the  roadbed  was  actually  un- 
safe^ or  that  the  proximate  cause 
of  the  accident  was  other  than  the 
loss  of  control  of  the  train  as  it 
descended  the  hill.  Id. 

24.  Application  of  Railroad  Bonds — 
Purchase  tvith  Notice.  In  a  suit  in 
equity,  brought  by  a  plaintiff  as  a 
holder  of  bonds  of  a  railroad  com- 
pany secured  by  a  mortgage,  on 
behalf  of  himself  and  other  bond- 
holders, on  the  refusal  of  the  trus- 
tee to  sue,  to  obtain  redress  for  a 
breach  of  an  alleged  covenant  in 
the  mortgage  to  devote  the  bonds 
or  their  proceeds  to  the  improve- 
ment of  the  mortgage  property 
and  to  enhance  the  security  of  the 
mortgage  lien,  it  appeared  that  the 
plaintiff  purchased  his  bonds  in 
the  open  market,  after  full  in- 
quiry, with  knowlegeof  the  situa- 
tion "and  how  the  bonds  or  their 
proceeds  had  been  used,  and  that 
he  did  not  act  upon  the  faith  of 
any  statement  in  the  mortgage, 
but  upon  his  own  judgment. 
Held,  upon  the  ground  of  the 
plaintiff's  relation  to  the  litigation, 
that  the  action  could  not  be  main- 
tained, but  without  expression 
of  opinion  upon  the  question 
whether,  in  the  absence  of  notice 
to  the  plaintiff  of  the  facts  when 
he  purchased  the  bonds,  the  ac- 
tion could  or  could  not  be 
maintained. 

But  Md  also,  that  subsequent  hold- 
ers of  bonds  in  good  faith  and 
without  notice  are  not  precluded 
from  relief,  on  the  ground  that 
the  first  takers  of  the  bonds  from 
the  railroad  company  took  with 
notice  of  the  actual  transaction. 
^Iden  V.  Burke.  542 

See  Pleadings,  3. 


RAPID  TRANSIT  ACT 

Appeal —  Condemnation  Proceedings. 
An  order  of  the  General  Term  of 
the  Supreme  Court,  affirming  an 
order  of  the  Special  Term,  con- 
firminp:  the  report  of  oommis- 
sioiiers  appf)inte{l  to  appraise  lands 
under  the  provisions  of  the  Rapi  I 
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Transit  Act  (Laws  of  1875,  chap. 
606),  is  not  appealable  wnen  there 
is  presented  only  an  error  of  law 
or  fact,  and  no  questiom  as  to  the 
iurisdictlon  of  the  commissioners 
is  raised.  In  re  Brooklyn  El,  E. 
B,  Co,  V.  Flynn.  844 


RATIFICATION. 
Bee  Pbincipal  and  Agent,  2. 

REAL  PROPERTY. 

Bemaindere  —  Trusts  —  Eetate  of 
Trustee,  Future  legal  estates  in 
lands  not  covered  by  a  trust,  but 
created  to  take  effect  in  possession 
on  the  termination  of  a  prior 
trust  estate  for  life,  are  not  within 
the  provisions  of  the  Statute  of 
Uses  and  Trusts  (1  R.  S.  729, 
§  60)  declaring  thnt  every  valid 
express  trust  shall  vest  the  whole 
estate  in  the  trustee.  Loeey  v. 
Stanley.  560 

See  Deeds. 

Landlord  and  Tenant. 
Vendor  and  Purchaser. 

RECEIVER. 
See  Insurance,  1-8. 

REFERENCE. 

t.  Compulsory  Beference  —  Long  Ae- 
count — Attorney's  Charges  for 
Services.  In  an  action  to  recover 
for  services  alleged  to  have  been 
rendered  by  plaintiff  as  an  attor- 
ncv,  the  complaint  alleged  an  in- 
debtedness lor  drawing,  copying 
and  engrossing  various  instru- 
ments, examining  accounts  of  cer- 
tain executors  and  attending  the 
accounting  of  the  executors  before 
the  surrogate,  and  in  counseling 
and  advising  the  defendant  con- 
cerning her  rights,  duties  and 
obligations  as  an  executrix,  and 
for  divers  journeys  and  other  nt- 
tendance  in  and  about  the  busi- 
ness of  defendant  at  her  request, 
and  for  money  paid,  laid  out  and 
expended  by  plaintiff  in  about 
defendant's  business.  Attached 
^  the  compluint  and  made  a  part 
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thereof,  was  a  bill  containing 
about  150  items.  The  answer  de- 
nied the  allegations  of  the  com- 
plaint; and  upon  motion  of  plain- 
tiff an  order  of  reference  was 
granted.  Held,  error;  that  the 
bill  of  items  showed  that  plain- 
tiff's services  were  confined  mainly 
to  looking  after  the  interests  of 
defendant  as  an  executrix  of  & 
single  estate  and  one  or  two  per- 
sonal matters,  and  related  sub- 
stantially to  one  transaction,  and 
was  not  a  long  account  within  the 
meaning  of  section  1018,  Code  of 
Ci  vil  Proced  ure.  Eeeter  v.  Arken- 
burgh.  287 

2.  Agreement  in  Insurance  Policy. 
An  agreement,  in  a  certificate  of 
life  insurance  issued  by  an  acci- 
dent association  of  this  state,  that 
the  issues  in  any  action  brought 
against  the  association  under  the 
certificate  should,  on  the  demand 
of  the  association  or  its  attorney, 
•'  be  referre^  for  trial  to  a  referee 
to  be  appomted  by  the  court," 
luld,  to  be  against  public  policy, 
and  so,  not  binding  upon  the 
parties  thereto.  Sattford  v.  Coml. 
Tr.  M.  Ace.  Assn.  826 

3.  Disregard  of  Incompetent  Evidence. 
While,  under  orainary  circum- 
stances, a  referee  (or  a  judge,  in 
the  case  of  a  trial  without  a  Jury), 
who  has  en'oneously  admitted  in- 
competent evidence,  cannot,  after 
the  submission  of  the  case  to  him 
for  decision,  cure  the  error  by 
simply  reporting  that  he  has  dis- 
regarded the  evidence  erroneously 
admitted,  and  formed  his  judg- 
ment without  reference  thereto; 
yet,  when  it  a^jpears  that  the  error 
of  the  referee  in  admitting  the  in- 
competent evidence  has  been  sub- 
stantially cured  by  the  peculiar 
and  exceptial  circumstances  of  the 
particular  case  —  as,  e.  g. ,  that  the 
referee,  by  the  consent  of  the  par- 
ties, had  aided  by  his  own  observa- 
tion the  conclusion  he  had  come  to 
on  the  question  as  to  which  he  re- 
ported that  he  had  disregarded  the 
incompetent  evidence,  namel}',  the 
damages  suffered  by  landowners 
by  reason  of  the  building  of  a 
telephone  line  along  a  highway 
opposite  their  lands;  that  there 
was  other  evidence  in  the  aise 
upon  which  his  determination  on 
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that  question  could  be  satisfac- 
torily founded,  and  that  an  op- 
portunity had  in  fact  been  given 
the  parties  to  re-open  the  case  and 
give  further  evidence  if  they  de- 
sired —  the  judgment  will  not  be 
reversed  by  reason  of  such  error. 
Blaahjield  v.  E.  8.  T.  d  T.  Co.  620 


RELIGIOUS  SOCIETIES. 

1 .  Unauthorized  Employment  —  Bati- 
fication.  In  an  action  brought 
a^inst  an  incorporated  Methodist 
[Episcopal  church  to  recover  for 
services  alleged  to  have  been 
rendered  and  expenses  incurred  in 
prosecuting  its  pastor  before  the 
church  tribunal  and  obtaining  his 
suspension  from  the  ministry,  it 
appeared  that  defendant's  board 
oi  trustees,  acting  officially,  never 
emploved  the  plaintiff  or  author- 
ized his  expenditures.  Held,  upon 
a  review  of  the  evidence,  that  the 
facts  failed  to  establish  an  alleged 
ratification  of  the  unauthorized 
employment,  and  hence  plaintiff 
could  not  recover.  Parshley  v. 
Thii^  M.  E.  Church.  583 

2.  Pouoer  of  Trustees.  Quasre,  whether 
the  trustees  of  an  incorporated 
Hethodist  Episcopal  church,  hav- 
ing charge  of  its  temporalities  and 
representing  it  in  its  corporate 
capacity,  luive  a  legal  right  to 
contract  a  debt  for  the  purpose 
of  prosecuting  before  a  church 
tribunal  a  minister  charged  with 
immorality.  Id. 


REMAINDERS. 

See  Tax,  8,  4. 
Will,  4. 


REMEDY  AT  LAW. 

See  Equity,  12. 

RENEWAL  OF  LEASE. 
J3ee  Landlord  and  Tenant,  1. 

REPEATING  (IN  VOTING). 
See  Elections,  2. 


REPUDIATION  (OF  CON- 
TRACT). 

See  Contract,  5. 


RESERVE  FUND. 
See  Insurance,  5. 

.      RESIDENCE. 
See  Domicile. 

RETURN  ON  APPEAL. 

Motion  for  New  Trial.  The  pen- 
dency of  an  appeal  in  the  Court 
of  Appeals  is  no  bar  to  a  motion 
in  the  court  below  for  a  new  trial; 
hence,  an  order  that  the  return  be 
transmitted  to  the  court  below  for 
use  on  such  motion  is  unneces- 
sary.   Ee7iry  v.  Allen.  346 

REVIEW. 
See  Appeal. 

REVISED  STATUTES  (NEW 
YORK). 

. 1   R.    S.   729,   730,  §§  CO,  65. 

(Uses  and  trusts.) 

See  Losey  v.  Stanley,  560. 

2  R.  S.  137,  §  5.    (Purchaser  for 

valuable  consideration.) 

See  Wilson  v.  Marion,  589. 

2  R.  S.  194,  §§  170, 175.  (In- 
fants' real  estate.) 

See  Gomez  v.  Gomez,  195. 

REVISED  STATUTES  (UNITED 

STATES). 

§  8477.    (Assignment      of     claims 
against  the  United  States.) 
See  York  v.  Conde,  486. 
§  4401.  (Licensing  of  pilots.) 
See  Tebo  v.  Jordan,  387. 

RIGHT  OF  RECOVERY. 
See  Cause  of  Action. 

RIGHT  OF  WAY. 
See  Easements,  2,  8. 
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SALARY. 
See  Officers,  3,  4. 

SALES. 

1.  Purchase  of  Corporate  Stock  — - 
Statement  of  Officer  to  Proposed 
Purchaser  —  Omission  of  Liabili- 
ties. In  an  action  for  deceit  in 
inducing  plaintiffs  to  purchase 
stock  and  bonds  of  a  manufactur- 
ing corporation,  which  failed  soon 
after  the  purchase,  it  appeared 
that  the  plaintiffs  made  the  pur- 
chase upon  the  application  of  the 
defendant,  who  was  the  president 
of  the  company;  that  the  defend- 
ant, after  the  application  and 
i)efore  the  purchase,  furnished 
the  plaintiffs,  at  their  request, 
with  a  written  statement  which 
purported  to  contain  the  entire 
assets  and  liabilities  of  the  com- 
pany, but  from  which  there  was 
in  fact  omitted  a  claim  against  the 
company  which  was  then  in  suit 
and  which  resulted  in  a  judgment 
against  the  company  after  the 
purchase.  The  defendant  claimed 
that  this  item  was  omitted  from 
the  statement  for  the  reason  that 
the  company  was  advised  by 
counsel  that  it  could  not  be  made 
liable  for  the  claim,  and  that 
neither  the  company  nor  its 
counsel  regarded  the  claim  as  a 
valid  obliffation.  Held  (Babt- 
LETT,  J.,  dissenting),  that  if  the 
non -disclosure  of  the  claim  was 
attributable  to  an  honest  belief, 
upon  reasonable  grounds,  that  the 
claim  was  not  valid  and  could 
not  be  enforced,  the  fraudulent 
intent  was  lacking  and  the  charge 
of  deceit  failed.  Kountze  v. 
Kennedy.  124 

2.  Corp^ation  —  Statement  of  Busi- 
ness —  Personal  Km^wledge  of  Offi- 
cer. The  written  statement  of 
assets  and  liabilities  furnished  to 
the  plaintiffs  by  the  defendant, 
related  to  the  affairs  of  a  large 
corporation,  widely  extended  and 
having  agencies  in  a  large  num- 
ber of  cities  throughout  the 
country,  lleld^  that  the  mere 
facts  that  the  defendant  was 
president  of  the  corporation  and 
that  he  furnished  the  statement  as 
a  statement  of  the  entire  assets 


and  liabilities,  were  not  enough 
of  themselves  to  warrant  the 
inference  that  the  defendant 
represented  that  the  statement 
was  true  of  his  own  knowledge. 

Id. 

3.  Action  for  Price  of  Bonds — Bonds 
Pledged  by  Vendor  —  Motion  for  a 
Verdict.  In  an  action  brought  by 
the  vendor,  upon  a  partly-exe- 
cuted contract  for  the  transfer  of 
stocks  and  bonds,  to  recover  the 
unpaid  balance  of  the  stipulated 
price,  a  motion  by  the  defend- 
ant to  direct  a  verdict  upon  the 
grounds  that  there  had  been  no 
delivery  or  tender  and  no  suffi- 
cient evidence  of  a  waiver  of  a 
tender  of  the  balance  of  the  bonds, 
called  for  from  the  plaintiff  by  the 
contract,  but  that  on  the  contrary 
the  evidence  showed  that  the  bonds 
were  pledged  with  a  third  party  to 
secure  liabilities  of  the  plaintiff, 
does  not  amount  to  a  motion  to 
direct  a  verdict  on  the  ground  that 
the  plaintiff  was  unable  to  perform 

♦by  a  delivery  at  the  time  when 
tender  was  offered  to  be  made  and 
when  the  same  was  made.  Stokes 
V.  Mackay.  223 

4.  Bonds  Pledged  by  Vendor.  In  such 
a  case,  the  fact  that  the  undeliv- 
ered bonds  were  pledged  to  secure 
liabilities  of  the  vendor-plaintiff  is 
in  no  wise  inconsistent  with  his 
ability  to  redeem,  or  to  procure 
them  for  deliveiy ;  and  if  the 
vendee-defendant  believes  and  in- 
tends to  make  the  point  that  the 
plaintiff  was  actually  incapable  of 
delivering  the  balance  of  the  bonds 
it  should  be  distinctly  stated.    Id. 

5.  Delivery.  In  an  action  brought 
by  the  vendor,  8.,  upon  a  contract 
for  the  transfer  of  stocks  and 
bonds,  constituting  certain  tele- 
graph properties,  which  contract 
had  been  signed  by  one  of  the 
vendees,  D.,  as  the  agent  or  inter- 
mediary of  the  other  vendee,  M., 
it  appeared  that  S.  had  loaned 
certain  of  the  bonds  to  D.  who 
had  pledged  them  to  a  bank  to 
secure  a  loan  to  himself,  anc*  that 
S.  gave  him  an  order  on  the  bank 
to  deliver  the  bonds  to  him,  C, 
when  his  loan  was  paid.  Held, 
that  this  was  sufficient  and  the 
only    possible    delivery,  and    di- 
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vested  S.'s  title  to  the  bonds  in 
favor  of  D.  as  M.'s  agent.  Id. 

6.  Repudiation — Tendei*.  As  to  the 
remainder  of  the  bonds  not  deliv- 
ered by  the  vendor,  8.,  to  the 
vendee,  M.,  it  appeared  that  they 
were  under  pledge  to  a  third  party 
to  secure  a  loan  to  S.,  and  thatM., 
while  retaining  all  that  S.  had 
transferred  under  the  contract, 
repudiated  the  contract,' Claiming 
that  all  the  property  covered  by  it 
was  his  own,  and  refused  to  pay 
the  balance  of  the  stipulated  con- 
sideration. Held,  that,  under  the 
circumstances,  it  would  have  been 
an  unnecessary  and  meaningless 
ceremony  for  8.  to  go  through  the 
form  of  tendering  the  remaining 
bonds,  and  that,  consequently,  no 
tender  was  called  for.  Id. 

7.  EUetion  of  Remedies  —  Action  for 
Price  — Rights  of  Vendee.  The 
complaint  in  the  action  brought 
by  the  vendor  to  recover  the  bal- 
ance of  the  contract  price  of  the 
bonds,  kept  open  a  tender  of  the 
undelivered  bonds,  and  the  plain- 
tiff recovered  judgment.  Held, 
that  by  his  election  to  sue  upon 
the  contract,  the  plaintiff  had 
kept  alive  all  his  own  obligations 
under  it;  that  no  acts  done  by  him 
after  the  commencement  of  the 
action  could  affect  the  cause  of 
action;  that  the  defendant  ven- 
dees, upon  payment  of  the  judg- 
ment, would  be  entitled  to  de- 
mand the  bonds  and  that  a  failure 
to  comply  would  create  a  cause  of 
action  m  their  favor;  that  the  fact 
that  some  of  the  undelivered 
bonds  remained  pledged  to  others 
to  secure  liabilities  of  the  plaintiff 
proved  nothing  against  his  right 
of  recovery,  but  if  he  could  not 
redeem  them  he  could  be  com- 
pelled to  account  for  the  moneys 
received  for  them;  and  that  if  any 
of  the  bonds  had  been  converted 
and  passed  beyond  his  control, 
after  the  commencement  of  the 
action  and  without  fault  on  his 
part,  at  most,  if  at  all  under  the 
circumstances,  he  could  be  com- 
pelled to  account  for  their  actual 
value.  Id. 

8.  Contract  for  Sale  and  Deliveri/  of 
Ice  —  Waiver.  In  an  action  brought 
to  recover  damages   for  the  de- 


fendants' breach  of  a  contract,  in 
which  the  plaintiff  agreed  to  sell 
and  the  defendants  to  take  all  the 
ice  in  his  storehouses,  to  be  there 
delivered  on  boats  to  be  furnished 
by  the  defendants  during  June, 
July  and  August,  at  pnces  per 
ton"^  which  increased  twenty -five 
cents  for  each  mouth  as  the  season 
progressed,  the  evidence  showed 
that  the  defendants  furnished  no 
boat^i  until  late  in  August,  and, 
after  taking  only  a  portion  of  the 
ice  in  the  storehouses,  refused  to 
send  more  boats  or  take  more  ice; 
that  certain  correspondence  then 
passed  between  the  parties,  in 
which  the  plaintiff  stated  that  if 
the  defendants  would  take  all  the 
ice  by  September  tenth  he  would 
make  it  only  twenty -five  cents  per 
ton  extra,  and,  subsequently,  that 
to  meet  the  defendants  *  *  friendly," 
he  would  load  the  balance  of  the 
ice  at  the  August  price;  which 
last  communication  the  defendants 
acknowledged,  but  stated  to  be 
too  late.  The  defendants  claimed 
that  the  correspondence  consti-" 
tuted  a  waiver  by  the  plaintiff  of 
the  conditions  of  the  contract 
Held,  assuming  the  contract  to  be 
executory,  but  one  in  which  time 
was  of  the  essence,  that  the  plain- 
tiff's offer  to  renew  the  contract  or 
to  continue  the  deliverv  of  the  ice 
after  the  defendants'  default  was 
but  an  attempt  to  adjust  the  mat- 
ter, and  was  not  a  waiver  of  any 
of  his  rights  which  had  then  ac- 
crued under  the  contract.  Rien- 
deau  v.  Bullock.  269 


SALES  (UNDER  JUDGMENTS). 
See  Execution,  1,  2,  8. 

SAVINGS  BANKS. 

See  Banking,  1. 

SEAWORTHINESS. 
See  Shipping. 

SEMINARY  STUDENTS. 
See  Elections,  3,  4. 
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SENATE  DISTRICTS. 
See  Constitutional  Law,  5. 

SESSION  LAWS. 

1848,  chap.  40,  §  10.     (Manu- 
facturing Act;  -stockholders' 

liability.) 
See  Clo9e  v.  Noye,  597. 
1850,   chap.    140,    §    46.     (The 

Railroad     Law ;    riding    on 

platform  ;  notice.) 
See  Vail  v.  B,  R.  H.  Co.,  377. 
1853,   chap.    SaS.     (Exemption 

from  stockholders'  liability.) 
See  Close  v.  Kaye,  597. 
1853.  chap.  463.     (Casualty  in- 
surance company.) 
See  People  v.  A.  S.  B.  Ins   Co.,  25. 
1855,    chap.    37.     (Taxation  of 

non-residents.) 
See  People  ex  rel.  v.  Barker,  31. 
1863,  chap.  82.    (Monroe  county 

insane  asylum.) 
See  HugJies  v.  County  of  Monroe,  50. 
1870,  chap.    137.     (New  York 

charter;  election  of  aldermen.) 
See  Demarest  v.  Mayor,  etc.,  204. 
1870,      chap,      633.      (Monroe 

county  insane  asylum.) 
See  Hughes  v.  County  of  Monroe,  50. 
1871,   chap.    574.     (New  York 

charter;  election  of  aldermen. ) 
See  Demarest  v.  Mayor,  etc. ,  204. 
1873,   chap.    335,   §  4.      (New 

York     charter ;    ialection    of 

aldermen.) 
See  Demarest  v.  Mayor,  etc.,  204. 
1875,  chap.  606.   (Rapid  Transit 

Act.) 
See  In  re  B.  E,  B.  R.  Co,v.  Flynn,  344. 
18«6,  chap    257.     (Amendment 

of  §  65  of  Statute  of  Uses  and 

Trusts.) 
See  Losey  v.  Stanley,  560. 
1887,  chap.   721.     (New  York 

city ;    change    of    grade    of 

streets.) 
See  People  ex  rel.  v.  Mtch,  355. 
1890,  chap.  564,  §  24.     (Stock 

Corporation  Law;  liability  of 

directors.) 
See  Nat.  Bk.  of  Auburn  v.  DiUing- 

ham,  603. 
1890,  chap.  564,  §  71.    (Stock 

Corporation      Law;     saving 

clause.) 
See  Clof^J.  V.  Xoye.  597. 
1890,  chap.  568,  §  105.      (The 

Jligbway  Law;  obstructions.) 
See  Flood  v.  Van   Wormcr,  284. 


1891,  chap.   105,   §§  101,  145. 

(Buffalo  city    charter;    local 

improvements.) 
See  People  ex  rel.  v.  City  of  Buffalo, 

675. 
1892,      chap.     399.      (Taxable 

Transfer  Act.) 
See  In  re  t^eaman.  69. 
1892,  chap.  686.     (The  County 

Law.) 
See  Hughes  v.  County  of  Monroe,  49. 
1892,  chap.    688.     (Stock   Cor- 
poration   Law;    liability    of 

airectors.) 
See  Nat.  Bk.  of  Auburn  v.  IHlling- 

ham,  603. 
1892,   chap.   690,   §  76.     (The 

Insurance  Law;  receivers.) 
See  People  v.  A.  S.  B.  Ins.  Co.,  25. 
1893,  chap.  148.    (Essex  county; 

change  of  county  seat.) 
See  Williams  v.  Boy n ton,  426. 
1893,  chap.  520,  §  11.    (Onon- 

daga  county  clerk.) 
See  People  ex  rel.  v.  Butler,  164. 
1893.   chap.   537.     (New  York 

city;  damages  for  change  of 

grade.) 
See  In  re  Fitch,  334. 

People  ex  rel.  v.  Fitcli,  355. 
1893,    chap.    701.      (Gifte   for 

charitable  purposes.) 
See  PeopUi  v.  Powers,  104. 
1894,  chap.  567.      (New  York 

city;  damages  for  change  of 

grade.) 
See  In  re  Fitch,  334. 

People  ex  rel.  v.  Fitch,  865. 
1895,  chap.  934.     (Westchester 

County  Annexation  Act.) 
See  People  ex  rel.  v.  Bd.  Suprs.,  1. 

See  Statutes. 


SHERIFFS. 

1.  Execution  Sale — Notice.  A  sheriff, 
having  advertised  a  sale,  cannot 
sell  under  that  notice  on  an  exe- 
cution subsequently  received  by 
him.     Van  Camp  v.  Searle.      150 

2.  Execution  Sale — Notice — Subse- 
quent Execution  —  Postponement. 
The  sheriff's  sale  which  produced 
the  fund  in  suit,  was  preceded  by 
a  notice  of  a  sale  **  upon  execu- 
tions (then)  in  the  sheriff's  hands." 
After  the  commencement  of  the 
publication  of  this  notice,  an  exe- 
cution was  issued  to  the  sheriff 
upon  a  judgment  which  had  been 
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obtained  against  the  common 
ludgmont  debtor  before  any  of 
the  judgments  upon  which  the 
executions  then  in  the  sheriff's 
hands  had  issued.  Thereafter,  the 
sale  was  postponed  "pursuant  to 
the  above  notice,"  and  the  sheriff 
gave  no  notice  that  the  sale  was  to 
be  made  on  any  execution  other 
than  those  in  his  hands  when  the 
first  publication  was  made,  and  at 
the  sale  he  did  not  include  the  ad- 
ditional execution  in  his  announqe- 
ment.  Held,  that  the  land  was 
not  sold  on  such  additional  execu- 
tion, but  in  legal  effect  was  sold 
subject  to  the  judgment  on  which 
that  execution  was  issued;  and, 
consequentljr,  that  such  judgment 
was  not  entitled  to  payment  out 
of  the  fund.  Id. 


SHIPPING. 

Seaworthiness  —  Competent  Pilot . 
While  the  provision  of  section 
4401  of  the  United  States  Revised 
Statutes,  which  requires  coastwise 
sea-going  steam  vessels  not  sailing 
under  register,  except  on  the  high 
sea,  to  be  under  the  control  of  a 
pilot,  licensed  by  the  steamboat 
inspectors,  should  be  complied 
with,  it  cannot  be  said  as  matter  of 
law  that  such  a  vessel,  which  re- 
quires the  services  of  a  competent 
pilot  to  render  her  seaworthy,  is 
unseaworthy  merely  because  her 
pilot  is  unlicensed,  provided  he  is 
otherwise  qualified.  2'ebo  v.  Jor- 
dan. 387 

See  DEMURRAGE. 


STALE  ACTION. 
See  Pleadings,  4. 

STATUTES. 

1.  Constitutionality  of  C/uipter  934, 
LaiDs  of  1895,  Annexing  Part  of 
Westchester  County  to  Nfio  York 
County.  Chapter  934  of  the  Laws 
of  1895,  which  provides  for  the 
annexation  of  a  part  of  West- 
chester county  to  the  city  and 
county  of  New  York,  by  setting 
off  from  the  county  of  Westchester 
the    territory    described    therein, 


with  its  inhabitants  and  estates^ 
and  declaring  it  annexed  to  and 
merged  in  the  city  and  county  of 
New  York,  is  not  rendered  un- 
constitutional by  reason  of  the 
provisions  of  the  New  York  Con- 
stitution of  1894,  conferring  upon 
the  legislature  power  to  alter 
senate  districts  after  a  decennial 
enumeration,  and  providing  that 
*'no  county  shall  be  divided  in 
the  formation  of  a  senate  district 
except  to  make  two  or  more 
senate  districts  wholly  in  one 
county,"  and  that  the  assembly 
districts  to  be  apportioned  under 
the  Constitution  shall  remain  un- 
altered until  another  enumeration 
shall  be  made,  but  that  nothing  in 
that  section  should  prevent  the 
division,  at  any  time,  of  counties 
and  towns,  by  the  legislature,  and 
the  provisions  continuing  the 
judicial  districts  until  after  an  enu- 
meration —  notwithstanding  the 
facts  that  the  city  and  county  of 
New  York  constituted  the  first 
judicial  district  and  the  county  of 
Westchester  was  in  the  second 
judicial  district,  and  that  the 
county  of  Westchester  was  de- 
clared by  the  Constitution  to  con- 
stitute a  senate  district  (the 
twenty -second).  People  ex  rel.  v. 
Bd.  Suprs.  W.  Co.  1 

2.  Construction  of  the  Act — Assembly 
Districts.  A  construction  of  the 
above  act  of  annexation  which 
affirms  its  validity  as  such,  but 
leaves  the  annexed  territory  part 
of  the  twenty  second  senate 
district  and  of  the  second  judicial 
district  and  department,  and 
within  the  jurisdiction  of  the 
board  of  supervisors  of  West- 
chester county  for  the  purpose  of 
forminff  assembly  districts,  most 
nearly  harmonizes  the  provisions 
of  the  Constitution  relating  to 
senate,  judicial  and  aasembly 
districts  and  the  power  possessed 
by  the  legislature  to  divide  coun- 
ties and  towns.  Id. 

3.  Construction  of  the  Act  —  Munic- 
ipal Rights.  The  above  Annexa- 
tion Act  provides  that  the  portion 
of  Westchester  county  annexed 
thereby  shall  thereafter  constitute 
a  part 'of  the  city  and  county  of 
New  York  *'in  every  respect  and 
to  the  same  extent"  as  if  it  had 
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orinnally  been  included  therein. 
BM,  that  the  words  quoted,  read 
in  connection  with  the  context, 
were  satisfied  by  construing  them 
as  referring  to  municipal  burdens 
and  municipal  rights  in  which  the 
annexed  territory  and  its  inhabit- 
ants were  to  share.  Id. 

4.  When  a  Statute  Can  be  Declared 
Uncanstitvtional.  A  statute  can 
be  declared  unconstitutional  only 
when  it  can  be  shown  beyond  rea- 
sonable doubt  that  it  conflicts  with 
the  fundamental  law,  and  until 
ever3r  reasonable  mode  of  recon- 
ciliation of  the  statute  with  the 
Constitution  has  been  resorted  to, 
and  reconciliation  has  been  found 
impossible,  the  statute  will  be 
upheld.  Id. 

5.  Chapter  87,  Laws  of  1855  —  Taxa- 
tion of  JVon-residents  on  Sums  In- 
tested  in  Bttsiness.  When  a  foreign 
corporation  doing  business  in  this 
state  purchases  property  here  for 
its  business  and  pays  cash  for  a 
portion  of  it  and  promises  to  pay 
the  balance  at  a  future  day,  or 
pays  no  cash  but  promises  to  pay 
m  the  future,  the  amount  still  due 
upon  the  property  is  to  be  de- 
ducted from  the  value  of  the 
property,  to  ascertain  the  "sums 
mvestea "in  this  state,  in  apply 
Ing  the  provision  of  chapter  87. 
Laws  of  1855,  that  all  non-resident 
persons  and  associations  doing 
business  in  the  state  of  New  York 
"shall  be  assessed  and  taxed  on 
all  sums  invested  in  any  manner 
in  said  business  the  same  as  if 
they  were  residents  of  this  state." 
People  ex  ret.  v.  Barker.  31 

Taaable  Transfer  Act  of  1892  — 
Testamentary  liemainder.  When 
a  devise  or  bequest  of  a 
remainder  works  a  vested,  al- 
\hou^h  defeasible,  interest  in  the 
remamderman  on  the  death  of  the 
testator,  notwithstanding  posses- 
sion does  not  pass  until  the  death 
of  the  life  tenant,  the  transfer  or 
snccession  takes  place  at  the  death 
of  the  testator,  and  if  that  oc- 
curred prior  to  the  enactment  of 
the  Taxable  Transfer  Act  of  1892 
(Chap.  399)  the  remainder  is  not 
taxable  under  that  act.  In  re 
SeaTnan.  69 


7.  Taaable  Transfer  Act  of  1892  — 
Retroaction.  The  clause  in  sub- 
division 8  of  section  1  of  the  Tax- 
able Transfer  Act  of  1892,  that 
"such  tax  shall  also  be  imposed 
when  an}'  such  person  or  corpora- 
tion becomes  beneficially  entitled, 
in  possession  or  expectancy,  to 
any  property  or  the  income  thereof 
by  any  such  transfer,  whether 
made  before  or  after  the  passage 
of  this  act."  is  to  be  restricted  to 
the  case  of  grants  or  gifts  causa 
mortis,  mentioned  in  the  preced- 
ing portion  of  the  subdivision,  and 
does  not  extend  to  transfers  by 
will  or  intestacy  so  as  to  subject 
to  taxation  rights  of  succession 
which  accrued  before  the  statute 
came  into  existence.  Id. 

8.  Construction  of  Statutes  —  Inten- 
tion of  Lawmakers.  In  the  con- 
struction of  a  statute,  it  is  the  in- 
tention of  the  lawmakers  that  is  to 
govern,  and  that  intention  is  to  be 
gathered  from  the  whole  statute 
and  sometimes  from  statutes  in 
pari  m^ateria  ;  and  for  the  purpose 
of  arriving  at  such  intention, 
where  there  is  a  possible  ambiguity 
in  the  phraseology  of  some  por- 
tions of  the  statute,  if  regarded  in 
connection  with  and  with  reference 
to  some  other  portion  thereof,  it  i» 
sometimes  competent  to  refer  to 
the  circumstances  under  which 
and  the  purpose  for  which  a 
statute  is  passed.  People  ex  rel. 
V.  ButUr.  164 

9.  Onondaga  County  Clerk  —  Act 
Making  tfie  Office  Salaried  —  IHms 
of  Taking  M'ect.  Section  11  of 
chapter  620,  Laws  of  1898.  passed 
Mav  2,  1893.  entitled  "An  act  to 
make  the  office  of  county  clerk  of 
Onondaga  county  a  salaried  office, 
and  to  provide  for  the  manage- 
ment of  said  office,  and  to  fix  the 
salary  of  said  clerk  and  deputies," 
reads  as  follows:  "This  act  shall 
take  effect  on  the  first  day  of 
January,  1895."  Held,  that  the 
intention  of  the  legislature,  as  de- 
duced from  the  whole  act  and 
from  its  obvious  purpose  of 
changing  the  compensation  of  the 
office  from  fees  to  a  salary,  and 
from  the  fact  that  the  legislature 
knew  at  the  time  of  its  passage 
that  the  official  term  of  the  county 
clerk  then  in  office  would  expire 
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on  December  31,  1894,  was  not 
that  the  actual  existence  of 
the  statute  should  commence 
January  1,  1895,  and  that  the 
clerk  who  would  be  elected  after 
that  aate  should  be  the  first 
subject  to  its  provisions,  but  that 
the  intention  was  that  the  provis- 
ions of  the  act  should  take  effect 
upon  and  apply  to  the  clerk  who 
was  to  take  office  on  January  1, 
1895. 
Held,  also,  as  a  consequence  of 
holding  that  the  act  took  effect 
upon  and  was  applicable  to  the 
clerk  who  came  into  office  on 
January  1,  1895,  that  those  pro- 
visions of  the  act  which  required 
action  on  the  part  of  the  board  of 
supervisors  before  that  date  be- 
came operative  in  the  fall  of  1894. 

Id. 

10.  Comtitutianality  of  Statute.  The 
constitutionality  of  an  act  of  the 
legislature  should  not  be  passed 
upon  by  the  courts  until  a  case 
arises  in  which  a  decision  of  such 
a  question  is  unavoidable  for  the 
determination  of  the  case  itself. 
Demarest  v.  Mayor,  etc.  203 

11.  Neio  York  City  —  Aldei*me7i  — 
Election  tinder  Act  of  1H71  —  Con- 
stitutiondlity  of  Act  of  1878.  In 
an  action  against  the  city  of  New 
York  for  salaries  as  aldermen,  the 
plaintiff  and  his  assignors,  who 
claimed  to  have  been  elected  alder- 
men pursuant  to  chapter  137,  Laws 
of  1870,  as  amended  by  chapter 
574,  Laws  of  1871,  urged  that  sec- 
tion 4  of  chapter  335,  Laws  of  1873, 
under  which  other  persons  were 
elected,  acted  and  were  paid 
salaries,  and  which  act  repealed 
the  acts  of  1870  and  1871,  was 
unconstitutional  in  that  it  provided 
for  a  system  of  minority  represen- 
tation by  restraining  the  right  of  a 
voter  to  vote  for  all  the  aldermen 
to  be  elected;  that  consequently 
no  legal  office  of  alderman  was 
created  thereby,  and  there  could 
be  no  incumbency  under  that  act 
Held,  that,  as  the  elective  office  of 
alderman  already  existed,  and  was 
not  created  by  the  act  of  1873,  the 
fact  that  sucli  otTice  w\i8  actually 
assumed  by  persons  otlier  than  the 
plaintiff  and  his  assignors  reiidered 
such  incumbents  <1r  ficto  office's, 
even  though  the  provisions  of  law 


regulating  their  compenBatiohand 
mode  of  election  might  have  been 
unconstitutional.  Id. 

12.  Title  of  Local  Bill.  The  act, 
chapter  537.  Laws  of  1898,  entitled 
"  An  act  providing  for  ascertain- 
ing and  paying  the  amount  of 
damages  to  lands  and  buildings 
suffered  by  reason  of  changes  of 
grade  of  streets  or  avenues,  made 

Eursuant  to  chapter  721  of  the 
aws  of  1887,  providing  for  the 
depression  of  railroad  tracks  in 
the  28d  and  24th  wards  in  the  city 
of  New  York  or  otherwise"  is  not 
in  contravention  of  the  provisions 
of  article  3,  section  16,  of  the  Con- 
stitution in  force  at  its  passage, 
that  no  local  bill  **  shall  embrace 
more  than  one  subject,  and  that 
shall  be  expressed  in  the  title." 
People  ex  rel.  v.  Fitch.  356 

18.  Street  Railroads  —  §  46  o/  the 
Rtxilroad  Law  of  1850.  Section  4& 
of  the  General  Rtiilroad  Law  of 
1850  (Chap.  140),  exempting  rail- 
road companies  from  liability  for 
injuries  received  by  a  passenger 
while  on  the  platform  or  a  car  in 
violation  of  posted  regulations, 
provided  proper  accommodation 
was  furnished  inside  the  car,  was 
never  intentled  to  apply  to  a  street 
railroad  operated  by  horse  cars. 
Vail  V.  Broadway  R.  R.  Co.      877 

14.  Railroad  Law  of  1850.  The 
charter  of  a  sti'eet  railroad  com- 
pany contained  a  provision  per- 
mitting jt  to  be  organized  under 
the  Geneml  Railroad  Law  of  1850, 
and  providing  that  if  so  organized 
the  provisions  of  that  law  should 
apply  to  it.  Held,  that  this  did 
not  give  section  46  of  that  law  any 
broader  application  than  was  in- 
tended by  the  legislature  when 
originally  enacting  it,  and,  hence, 
did  not  render  that  section  appli- 
cable to  the  company.  Id. 

15.  United  States  Revised  Statutes^ 
§  4401  —  Comiefent  Pilot.  While 
the  provision  of  section  4401  of 
tjie  United  States  Revised 
Statutes,  which  requires  coast- 
wise sea-going  steam  vessels  not 
Siiiling  under'register,  except  on 
the  high  sea.  to  be  under  the  con- 
trol  of  a   pilot  licensed    by    the 

1     steamboMt    inspectors,   should  be 
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complied  with,  it  cannot  be  said 
as  matter  of  law  that  such  a  ves- 
sel, which  requires  the  services  of 
a  competent  pilot  to  render  her 
seaworthy,  is  unsea worthy  merely 
because  her  pilot  is  unlicensea, 
provided  he  is  otherwise  qualified. 
Tebo  V.  Jordan.  387 

16.  Construction  of  Federal  Statute 
by  Federal  Court  ^Effect  on  State 
Court,  When  a  question  of  statu- 
tory construction  of  an  act  of  Con- 
gress which  has  been  determined 
by  the  Supreme  Court  of  the 
United  States  arises  in  a  state 
court,  the  state  court  should  fol- 
low the  construction  of  the  federal 
court,  on  the  principle'of  comity, 
although  the  case  in  which  the 
question  arises  is  one  where  the 
ultimate  jurisdiction  is  vested  in 
the  state  court.     York  v.    Co7ide. 

486 

17.  Claims  against  United  States — 
Assignment —  U.  tS.  Ren.  Stat. 
§  3477.  In  view  of  the  decisions 
of  the  Supreme  Court  of  the  United 
States  on  the  subject,  the  just 
construction  of  the  provision  of 
section  3477  of  the  Reviseil  Stat- 
utes of  the  United  States,  which 
declares  "absolutely  null  and 
void"  all  transfers  and  assign- 
ments of  any  claim  against  the 
United  States  made  before  the  al- 
lowance of  the  claim,  is  that  such 
a  transfer  or  assignment,  made  in 
the  legitimate  and  usual  course  of 
business,  in  good  faith,  to  secure 
an  honest  debt,  while  it  may  be 
disregarded  by  the  government, 
is  g(X)d  as  between  the  parties  so 
far  as  to  enable  the  transferee, 
after  the  government  has  paid  over 
the  money  to  the  claimant,  to  en- 
force, as  against  him  or  those  who 
take  with  notice,  the  interest  or 
lien  given  by  the  assignment.     Id. 

18.  Manufacturing  Cm^jyorations  — 
Leasehold.  A  leasehold  of  a  build- 
ing required  by  a  manufacturing 
corporation  for  a  manufactory  is 
"property"  necessary  for  the 
business  of  the  corpomtion,  within 
the  meaning  of  chapter  333,  Laws 
of  1853.     Close  v.  Noye,  597 

19.  Stockholder's  liaMUty  —  Exemp- 
tion. The  exemption  from  per- 
sonal liability  under  section  10  of 

102 


the  Manufacturing  Act  of  1848 
(Chap.  40),  formerly  conferred  by 
chapter  333  Laws  of  1858,  upon 
holders  of  stock  issued  in  payment 
for  "manufactories  and  other 
property  necessary  for  the  busi- 
nesa  of "  the  corporation,  held,  to 
extend  to  the  lessor  of  a  building 
required  by  a  corporation  for  a 
manufactory  on  stock  issued  to 
him  prior  to  the  repeal  of  said  acts 
under  an  agreement,  made  on  liis 
consenting  to  an  assignment  of  a 
lease  of  the  building  to  the  cor- 
poration, to  accept  stock  in  lieu  of 
cash  for  the  rent  to  accrue  during 
the  first  year  thereafter.  Id. 

20.  Repeal  of  Statute,  Held,  also, 
that  the  right  of  exemption  ac- 
crued when  the  holder  of  the  stock 
became  its  owner,  and,  therefore, 
was  not  affected  by  the  subsequent 
repeal  of  chapter  40,  Laws  of 
1848,  and  chapter  333,  I-rfiws  of 
1858,  by  the  Stock  Corporation 
Law  of  1890  (Chap.  564),  but  was 
protected  by  the  saving  clause 
(§  71)  of  that  law.  Id, 

21.  Section  24  of  Stock  Corporation 
Law  —  Personal  Liability  of  Di- 
rectors.  The  personal  liability  im- 
posed by  the  provisions  of  section 
24  of  the  Stock  Corporation  Law 
(Chap.  564,  Laws  of  1890,  as 
amended  by  chap.  688,  Laws  of 
1892),  to  the  effect  that  the  direct- 
ors of  a  stock  corporation  creating 
or  consenting  to  the  creation  of 
any  debt  of  the  corporation,  un- 
secured by  mortgage,  in  excess  of 
its  paid-up  capital  stock,  "shall 
be  personally  liable  therefor  to  the 
creditors  oi  the  corporation,"  is 
secondary  and  can  be  resorted  to 
only  after  the  usual  remedies 
against  the  corporation  itself  have 
been  exhausted,  and  can  then  be 
enforced  only  by  a  suit  in  equity 
where  all  the  creditors  and  the 
corporation  itself  are  parties  or 
represented,  where  an  accounting 
can  be  had,  all  the  facts  ascer- 
tained and  the  equities  adjusted. 
Nat.  Bank  Auburn  v.  Dillingham, 

603 

22.  City  of  Buffalo  —  Local  Assess- 
ments. The  provision  of  section 
145  of  the  charter  of  the  city  of 
Buffalo  (Chap.  105,  Laws  of  1891) 
which  declares  that  the  board  of 
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assessors  shall  assess  the  amount 
ordered  to  be  assessed  for  local  im- 
provements upon  the  parcels  of 
land  benefited  by  the  improve- 
ment in  proportion  to  such  benefit, 
has  the  effect  of  making  the  board 
of  assessors  the  proper  body  to 
fix  the  district  of  assessment  for 
local  improvements.  People  ex  rel. 
V.  City  of  Buffalo.  675 

23.  Correction  of  Assessment.  When, 
on  a  proceeding  by  certiorari,  un- 
der section  101  of  the  charter  of 
the  city  of  Buffalo,  to  review  an 
assessment  for  a  local  improve- 
ment, it  appears  that  through  in- 
advertence or  an  error  of  judg- 
ment on  the  pait  of  the  assessors 
property  of  the  relator  not  bene- 
nted  by  the  proposed  improve- 
ment, and,  therefore,  not  assess- 
able, had  been  included  in  the 
assessment  with  benefited  prop- 
erty belonging  to  him  which  was 
properly  assessable;  and  no  ille- 
gality is  found  going  to  the  juris- 
diction of  the  assessors  to  assess 
the  benefited  property,  such  inclu- 
sion is  to  be  aeemed  a  defect 
which  will  warrant  the  court  in 
sending  the  assessment  roll  back 
to  the  common  council,  *'  to  amend 
or  correct  it  according  to  law,"  as 
provided  by  subdivision  5  of  said 
section,  instead  of  ordering  it  to 
be  canceled  as  illegal.  Id. 

STATUE  (ERECTION  OF). 
See  Injunction,  8-16. 

STOCK. 
See  Corporations,  3,  4,  9,  11. 

STOCKHOLDER. 
See  Corporations,  6,  7,  9,  10. 

STREETS. 

See  Deeds,  1. 

New  York  City,  6,  8,  11. 
Railroads,  5-9,  15,  17-19. 

STREET  RAILROADS. 
See  Railroads,  5,  17-19. 


SUBMISSION       OP      DIFFER- 
ENCES. 

A  general  covenant  to  submit  anv 
differences  that  may  arise  in  the 
performance  of  a  contract,  or 
under  an  executory  agreement,  is  a 
nullity.  8anf(^rd  v.  Commercial 
Travelers*  Mut.  Ac,  Asso.  32ft 


SUCCESSION  TAX. 
See  Tax,  8,  4,  5. 

SUPERVISORS  (OF  COUNTIES). 
See  County,  12. 


SUPPLEMENTARY    PROCEED- 
INGS. 

1.  Title  of  Receiver  to  Real  Estate — 
Code  of  Civil  Procedure,  §  2468. 
A  receiver  appointed  in  proceed- 
ings supplementary  to  execution 
acquires  no  title  to  real  estate 
situated  in  another  county  by 
filing  the  order  appointing  him  or 
a  certified  copy  thereof  in  such 
county  as  provided  by  the  Code 
of  Civil  Procedure  (§  2468),  unless 
the  judgment  creditor  has  ob- 
tained a  Ren  thereon  by  docketing^ 
the  judgment  in  such  county  and 
has  exhausted  his  legal  remedy 
by  execution  against  the  property. 
F.  U.  N.  Bank  v.  'Bussing.        665 

2.  Conveyance  by  Judgment  Debtor. 
A  conveyance  made  by  a  judg- 
ment debtor  of  real  estate  situatSi 
in  another  county  than  that  in 
which  a  receiver  in  supplemen- 
tary proceedings  against  him  has 
been  appointed,  after  the  order 
appointing  the  receiver  has  been 
filed  in  such  county,  will  vest  a 
good  title  in  the  grantee  as  against 
the  receiver,  unless  the  judgment 
has  been  docketed  in  that  county. 

Id. 

3.  Order  for  Receiver  to  Sell  —  Motion 
to  Vacate.  If  a  receiver  appointed 
in  supplementary  proceedings  is 
ordered  by  the  court  to  sell  prop- 
erty which  has  been  conveyed  by 
the  judgment  debtor,  situated  in 
another  county,  in  which  a  copy 
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of  the  order  appointing  the  re- 
ceiver has  heen  tiled,  but  in  which 
the  judgment  has  not  been  dock- 
eted nor  execution  issued,  the 
judgment  debtoi"*s  grantee  or  his 
successor  in  title  may  move  to  va- 
cate the  order  although  not  a  party 
to  the  action  in  which  the  judg- 
ment was  recovered.  Id. 


SURVIVORSHIP. 
See  Will,  4. 


TAX. 

1.  Assewment  —  FWeign  Corporation 
' — Certiorari — Question    of  Fact. 

Where  an  assessment  for  taxation 
upon  the  property  of  a  foreign 
corporation  used  in  its  business  in 
this  state  involves  a  question  of 
fact  as  to  what  indebtedness  was 
actually  incurred  in  the  purchase 
of  assets  here,  and  the  evidence 
submitted  to  the  assessors  was  not 
so  clear  and  convincing  as  to  leave 
no  doubt  as  to  the  fact;  and  the 
assessment  itself  depends  upon  the 
different  kinds  of  property  mak- 
ing up  the  assets  and  it  was  not 
made  plain  what  the  true  value 
of  the  assets  was,  and  there  is 
some  evidence  to  support  the  de- 
termination of  the  assessors  as  t-o 
the  true  amount  of  the  assessment, 
the  Court  of  Appeals  will  not  re- 
view and  reverse  such  determina- 
tion upon  certiorari.  People  ex 
rel.  V.  Barker.  81 

2.  Fbreign  Co-rporation  —  Sums  In- 
Tested  in  Business  in  this  State. 
When  a  foreign  corporation  doing 
business  in  this  state  purchases 
property  here  for  its  business  and 
pays  cash  for  a  portion  of  it  and 
promises  to  pay  the  bdance  at  a 
future  day,  or  pays  no  cash  but 
promises  to  pay  in  the  future,  the 
amount  still  due  upon  the  property 
is  to  be  deducted  from  the  value 
of  the  property,  to  ascertain  the 
"sums  invested"  in  this  state,  in 
applying  the  provision  of  chapter 
37,  Laws  of  1855,  that  all  non- 
resident persons  and  associations 
doing  business  in  the  state  of 
New  York  "shall be  assessed  and 
taxed  on  all  sums  invested  in 
any  manner  in  said  business  the 


same  as  if  they  were  residents  of 
this  state."  Id. 

3.  Transfer  Tax,  under  Chapter  399 
of  Laws  of  1893  — Estate  in  Remain- 
der. When  a  devise  or  bequest  of 
a  remainder*  works  a  vested,  al- 
though defeasible,  interest  in  the 
remamderman  on  the  death  of  the 
testator,  notwithstanding  posses- 
sion does  not  pass  until  the  death 
of  the  life  tenant,  the  transfer  or 
succession  takes  place  at  the  death 
of  the  testator,  and  if  that  occur- 
red prior  to  the  enactment  of  the 
Taxable  Transfer  Act  of  189^ 
(Chap.  399)  the  remainder  is  not 
taxable  xmder  that  act.  In  re 
Seaman.  6& 

4.  Taxable  Transfer  Act  ^Estate  in 
Bemainder  —  Tim>e  of  Transfer. 
The  will  of  a  testator,  who  died  in 
1876,  provided  as  follows:  "All 
the  rest,  residue  and  remainder 
of  my  estate,  real  and  personal, 
I  give,  devise  and  bequeath  to  my 
executors  in  trust  to  apply  and 
pay  over  the  income  of  one  equal 
undivided  half  part  thereof  to  my 
adopted  daughter  and  niece,  E. 
S.,  during  her  natural  life,  and 
upon  her  decease  I  give,  devise 
and  bequeath  said  equal  undivided 
one-half  part  of  my  estate,  so 
hiild  in  trust  for  my  said  adopted 
daughter  and  niece,  to  the  chil- 
dren of  my  nephew,  G.  A.  S., 
living  at  the  time  of  her  death, 
share  and  share  alike."  The  life 
tenant  survived  the  testator,  but 
died  in  1893.  When  the  will  took 
effect  on  the  testator's  death  there 
were  living  four  children  of  G.  A. 
8.,  who  still  survive.  There  was 
no  inheritance  tax  law  when  the 
will  took  effect,  but  the  Taxable 
Transfer  Act  of  1892  was  in 
force  when  the  life  tenant  died 
and  possession  passed  to  the 
remaindermen.  IMd,  that  the 
transfer  or  succession  to  the 
four  children  of  G.  A.  S.  occurred 
at  the  death  of  the  testator  in 
1876,  when  they  took  vested  inter- 
ests in  the  residuary  property, 
both  real  and  personal,  subject, 
on  the  one  hand,  to  open  and  let 
in  after-born  children,  and,  on 
the  other,  to  be  defeated  by 
death  without  issue  during  the 
running  of  the  life  estate;  that 
the  rule  applying  to  bequests  of 
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personalty,  that  when  time  is  of 
the  essence  of  the  gift  and  there 
is  no  present  gift,  nothing  passes 
until  the  prescribed  period  arrives, 
has  no  application  to  this  case,  in 
which  there  are  explicit  words  of  ! 
gift  beyond  a  direction  to  divide;  | 
that  the  vesting  in  possession, 
wliich  occurred  after  the  enact- 
ment of  the  act  of  1892,  was  not 
a  transfer  or  succession  then  first 
occurring,  and,  therefore,  did  not 
render  the  estate  taxable  for  that 
reason;  and  that  the  act  of  1892 
did  not  retroact  upon  the  transfer 
which  occurred  before  its  enact- 
ment when  the  will  took  effect  on 
the  death  of  the  testator.  Id. 

5.  Taxable  Tramfer  Act  —  Betroac- 
iion.  The  clause  in  subdivision  3 
of  section  1  of  the  Taxable  Trans- 
fer Act  of  1892,  that  "such  tax 
shall  also  be  imposed  when  any 
such  person  or  corporation  be- 
comes beneficially  entitled,  in  pos- 
session or  expectancy,  to  any 
property  or  the  income  thereof  by 
any  such  transfer,  whether  made 
before  or  after  the  passage  of  this 
act,"  is  to  be  restricted  to  the  case 
of  grants  or  gifts  causa  mai'tis, 
mentioned  in  the  preceding  portion 
of  the  subdivision,  an<l  does  not 
extend  to  transfers  by  will  or  in- 
testacy so  as  to  subject  to  taxation 
rights  of  succession  which  accrued 
before  the  statute  came  into  exist- 
ence. Id. 

6.  City  of  Buffalo  —  Local  Assess- 
ments. The  provision  of  section 
1^  of  the  charter  of  the  city  of 
Buffalo  (Chap.  105,  Laws  of  1891) 
which  declares  that  the  board  of 
assessors  shall  assess  the  amount 
ordered  to  be  assessed  for  local 
improvements  upon  the  parcels  of 
land  benefited  by  the  improve- 
ment, in  proportion  to  such  benefit, 
has  the  effect  of  making  the  board 
of  assessors  the  proper  body  to 
fix  the  district  of  assessment  for 
local  improvements.  Peojjle  ex  rel. 
V.  City  of  Buffalo.  675 

7.  Correction  of  Assessment.  When, 
on  a  proceeding  by  certiorari,  un- 
der section  101  of  the  charter  of 
the  city  of  Buffalo,  to  review  an 
assessment  for  a  local  improve 
ment,  it  appears  that  through  in- 
advertence or  an  error  of  judg- 


ment on  the  part  of  the 
property  of  the  relator  not  bene- 
fited by  the  proposed  improve- 
ment, and,  therefore,  not  assess- 
able, had  been  included  in  the 
assessment  with  benefited  property 
belonging  to  him  which  was 
properly  assessable,  and  no  illegal- 
ity is  found  going  to  the  jurisdic- 
tion of  the  assessors  to  assess  the 
benefited  property,  such  inclusion 
is  to  be  deemed  a  defect  which 
will  warrant  the  court  in  sending 
the  assessment  roll  back  to  the 
common  council  "to  amend  or 
correct  it  according  to  law,"  as 
provided  by  subdivision  5  of  said 
section,  instead  of  ordering  it  to 
be  canceled  as  illegal.  Id, 

8.  Local  Improvement  —  Property 
Benefited,  On  the  review  of  a 
local  assessment  for  the  improve- 
ment of  a  stream  it  cannot  be 
said  as  matter  of  law  that  land 
abutting  on  the  stream,  although 
above  the  point  where  the  im- 
provement terminates,  is  not  bene- 
fited thereby,  when  by  the  re- 
moval of  obstructions  below,  at 
a  comparatively  small  expense, 
the  extension  of  navigation  along 
the  land  above  is  rendered  possible. 

Id. 

TENDER. 

See  Sales,  6. 


TIME. 

See  Statutes,  9. 
Will,  5. 


TOWNS. 

Division  and  Erection  of  Towns. 
The  insertion  in  the  Constitution, 
as  an  addition  to  the  section  relat- 
ing to  assembly  districts,  of  the 
clause:  "Nothing  in  this  section 
shall  prevent  division  at  any  time 
of  counties  and  towns,  and  the 
erection  of  new  towns  and  coun- 
ties by  the  legislature,"  indicates 
an  intention  to  leave  the  legislature 
free  to  exercise  the  power  to 
change  the  boundaries  of  counties 
and  towns,  and  to  erect  new  towns 
at  any  time  in  its  discretion.  Pto- 
pie  ex  rel.  v.  Bd.  Suprs.  W.  Co.    1 
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TRADE  MARK. 

Imitation  of  Wrapper.  An  action 
cannot  be  maintained  to  restrain, 
as  an  infringement  of  a  trade 
mark,  the  use  bv  another  of  wrap- 
pers or  forms  of  packages  similar 
to  those  used  by  the  plaintiff, 
where  it  appears  that  the  brands, 
marks  and  names  displayed  upon 
each  are  amply  sufficient' to  distin- 
guish them  in  the  general  market 
and  that  nothine  has  been  imi- 
tated which  could  legally  be  ap- 
propriated as  a  trade  mark.  Brown 
V.  DoKher.  647 


TRANSFER  TAX. 
See  Tax,  3,  4,  5. 

TRIAL. 

See  Homicide,  2. 
Libel,  6,  9. 
Juries,  2,  3. 

?  Wendt  V.  Craig  (Mem.).  697 

Shtdtee  v.  Siddee  (Mem.).        704 


TRUSTS. 

1.  Satings  Bank  —  Deposit  in  Trust 
for  A Twther,  An  irrevocable  trust 
in  favor  of  another  than  the  de- 
positor is  not  established  where 
the  facts  disclosed  are  to  the  effect 
that  a  depositor  opened  an  ac- 
count in  a  savings  bank  in  his 
own  name ;  that  he  thereafter 
changed  it  to  his  own  name  in 
trust  for  his  brother;  that  the 
brother  subsequently  died,  and 
three  days  thereafter  the  depos- 
itor changed  the  account  back  to 
his  own  name;  that  the  depositor 
at  all  times  retained  possession  of 
the  bank  books  until  delivered  up 
to  the  bank;  that  the  brother  '^^as 
not  informed  of  the  account,  and 
the  depositor  is  alive,  denying  the 
trust  and  claiming  never  to  nave 
intended  to  give  the  money  rep- 
resented by  the  account  to  his 
brother  nor  to  have  ever  intended 
it  for  his  benefit,  although  the  de- 
positor does  not  disclose  his 
reasons  for  opening  the  account 
in  trust  for  his  brother.  Cunning- 
ham V.  Davenport.  43 


2.  WiU  — Trust  for  Charitable  Pur- 
poses —  Failure  to  Designate  Bene- 
ficiary.  The  will  of  a  testatrix, 
who  died  in  1882,  gave,  be 
queathed  and  devised  unto  one 
D.  W.  P.  a  portion  of  her  estate, 
accompanied  with  the  following 
words:  "This  gift  and  devise  is 
made  upon  the  trust  and  confi- 
dence reposed  in  the  said  D.  W. 
P.,  that  he  will  dispose  of  the  said 
property  among  the  charitable 
and  benevolent  institutions  or  cor- 
porations in  the  city  of  Rochester 
as  he  shall  choose,  and  such  sums 
and  proportions  as  he  shall  deem 
proper.      Held — considering   the 

f)rovisions  of  the  will  under  the 
aw  as  it  existed  at  the  death  of 
the  testatrix  and,  consequently, 
not  affected  by  chapter  701  of 
Laws  of  1893,  and  assuming  that 
the  testatrix  undertook  to  create  a 
trust,  and  that  "benevolent"  as 
here  used  was  intended  to  mean 
' '  charitable  "  —  that  the  trust  at- 
tempted to  be  created  was  unen- 
forceable, for  the  reason  of  a  failure 
to  designate  a  beneficiary,  or  to  * 
designate  or  describe  a  "class  or 
kind  of  beneficiary  to  whom  dis- 
tribution was  practicable,  or  that 
could  with  reasonable  certainty  be 
identified  and  ascertained.  Fiople 
V.  Powei's.  104 

3.  Action  at  Law,  after  Trtist  Closed, 
While  it  is  the  general  doctrine 
that  the  remedy  of  the  benefi- 
ciaries of  a  trust  against  a  trustee, 
w^here  the  trust  is  open  and  con- 
tinuing, and  the  accounts  of  the 
trustee  have  not  been  settled  and 
adjusted  and  a  balance  ascei- 
tained,  is  an  action  for  an  account - 
ing  in  equity,  and  that  an  action 
at  law,  either  for  money  had  and 
received,  or  in  any  other  form, 
will  not  lie  in  the  first  instance,  it 
is  otherwise  where  the  trust  has 
been  closed  and  settled  and  the 
balance  ascertiiined.  Van  Camp 
V.  Searle.  150 

4.  Retnainders — Estate  of  Trustee. 
Future  legal  estates  in  lands  not 
covered  by  a  trust,  but  created  to 
take  effect  in  possession  on  the 
termination  of  a  prior  trust  es- 
tate for  life,  are  not  within  the 
provisions  of  the  Statute  of  Uses 
and  Trusts  (1  R.  S.  729,  §  60)  de- 
claring that  every  valid  express 


1 
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trust  shtiU  vest  the  whole  estate  in 
the  trustee.    Lmey  v.  titanley.    560 

5.  Beneficiary  —  Appointment  as 
Trustee.  An  appointment  of  the 
beneficiary  as  trustee,  made  by 
the  court  on  the  death  or  resig- 
nation of  the  testamentary  trustee, 
does  not  extinguish  the  trust, 
whether  the  trust  would  be  void 
or  not  in  its  inception  if  the  sole 
beneficiary  had  oeen  appointed 
trustee  by  the  instrument  creating 
the  trust.  Id. 

6.  Mortgage  by  Trustee  —  Infants  Es- 
tate Outside  of  Trust  —  Power  of 
Court,  The  vested  interests  in 
remainder  of  infants  which  are 
not  included  in  a  trust  estate  for 
life  cannot  be  included  in  a  naort- 
gftge  by  the  trustee  under  direc- 
tion of  the  court  by  virtue  of  the 
proviso  added  by  the  Laws  of 
1886  (Chap.  257),  as  an  amendment 
to  the  6oth  section  of  the  Statute 
of  Uses  and  Trusts  (1  R.  S.  730), 
whereby  a  trustee  under  direction 
of  the  court  or  Judge  may  in  a 
proper  case  be  allowed  to  mort- 
gage or  sell  the  real  estate  held  in 
trust.  Id, 


See  Landlord  and  Tenant,  1. 
Will.  7. 
Ensign  v.  Jarvis  (Mem.). 
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UNITED    STATES    (CLAIMS 
AGAINST). 

See  Assignments. 


UNITED  STATES  REVISED 
STAIUTES. 

See  Revised  Statutes, 
Statutes,  15,  17. 


USAGE. 

Meaning  of  Word  ' '  Minerals. "  Evi- 
dence of  certain  persons  who 
lived  or  had  property  in  the  local- 
ity in  which  mineral  property  was 
situated,  that  the  word  "  min- 
erals" in  a  conveyance  of  such 
property  was  understood  "about 
there"  to  mean  iron  ores,  without 


proof  that  any  transaction  had 
taken  place  based  upon  such 
usage,  or  that  such  usage  was 
known  to  either  of  the  parties  tc 
the  conveyance  in  which  the  word 
is  used,  will  not  be  sufficient  tc 
establish  a  settled  and  recognized 
usage  which  will  override  the  legal 
meaning  of  the  word,  Armstrong 
V.  L,  C.  QraniU  Go,  4«5 


VALUABLE  CONSIDERATION. 
See  Vendor   and   Purchaser,   8. 

VARIANCE. 
See  Pleadings,  8. 

VENDOR  AND  PURCHASER. 


Partition  —  Parties  —  Marketable 
Title—  Construction  of  Will.  The 
will  of  G.  devised  certain  prop- 
erty .in  trust  for  the  use  of  her 
daughter  E.,  and  at  her  death  to 
her  issue,  if  any;  in  case  E.  died 
without  issue  the  trustees  were 
directed  to  apply  the  rents  and 
profits  of  the  property  to  the  sup- 

Sort  of  M.  during  life,  and  at  her 
eath  to  convey  the  remainder 
"  to  the  children  and  lawful  heirs 
of  my  brother,  Harmon  Hen- 
dricks, deceased,  to  share  and 
share  alike  per  stirpes."  E.  died 
intestate  before  M.  and  without 
issue;  thereafter  M.  died  and  the 
trust  terminated.  H.,  the  de- 
ceased brother,  left  ten  children, 
who  were  alive  at  the  death  of  G., 
but  all  died  before  E.;  some  of 
these  children  left  wills,  under 
which  any  interest  in  the  real 
estate  in  question  which  vested  in 
them  upon  the  death  of  G.  would 


In  an  action  brought  to  partition  the 
property  none  of  the  devisees  of 
these  children  were  made  parties, 
but  all  persons  who  answered  the 
description  of  living  heirs  of  H. 
at  the  death  of  M.  were  brought 
in.  A  motion  by  the  purchaser  at 
the  partition  sale  to  be  relieved 
from  his  purchase  upon  the  ground 
that  the  title  was  unmarketable 
was  denied,  and  he  was  ordered 
to  complete  his  purchase. 
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MUd,  that  tbe  deyise  was  contingent 
upon  the  death  of  E.  without 
issue,  and  did  not  vest  at  the  death 
of  G.  in  the  then  living  children 
of  her  brother  H. ,  but  was  post- 
ponea  until  the  death  of  M.;  it 
then  vested  in  the  lawful  heirs  of 
H.  then  living;  that  as  all  persons 
who  answered  to  this  description 
at  the  time  of  distribution  had 
been  made  parties  to  the  action  of 
partition  and  become  bound  by 
the  iu^gment,  the  title  tendered 
was  good  and  marketable. 

^Iso  held,  that  the  title  was  not  in- 
volved in  so  much  doubt  as  to 
justify  the  purchaser  in  refusing 
to  perform,  and  as  the  court  be- 
low had  exercised  its  discretion  in 
that  respect  its  order  compelling 
performance  ought  not  to  be  dis- 
turbed, i  In  re  Baer.  348 

2.  Assignment  for  Benefit  of  Gred- 
iiors  —  Purchase  of  Beat  Estate 
from  Assignee.  A  general  assignee 
for  the  benefit  of  creditors  is 
competent  to  deal  with  the  assets 
of  the  estate,  under  an  assignment 
fraudulent  and  void  upon  its  face; 
and  a  transfer  of  real  estate,  made 
by  him  at  a  public  sale  to  a  pur- 
chaser for  a  valuable  considera- 
tion, will  be  upheld  unless  it  shall 
nppear  that  such  purchaser  had 
previous  notice  of  the  fraud  of 
the  assignor.     Wilson  v.  Marion. 

589 

S.  Purchaser  for  a  Valuable  Con- 
sideration Without  Notice.  One 
who  purchases  real  estate  from  an 
assignee  for  the  benefit  of  credit- 
ors, under  an  assignment  fraudu- 
lent and  void  upon  its  face,  is 
*' a  purchaser  for  a  valuable  con- 
sideration "  within  the  meaning  of 
2  Revised  Statutes,  137,  section  5, 
when  it  appears  that  at  the  time 
of  the  purchase  and  of  the  pay- 
ment of  the  purchase  money  by 
him,  he  had  no  actual  knowledge 
of  any  fact  relating  to  any  fraud 
in  tfie  assignment,  or  of  any 
fniudulent  intent  on  the  part  of 
the  assignor ;  that  he  did  not 
obtain  actual  knowledge  of  any 
auch  fact  or  intent  until  after  he 
had  received  the  deed  from  the 
assignee  ;  that  he  paid  a  fair  price 
for  the  property,  and  that  he  had 
not  read  or  examined  the 
ussignment.  Id. 


4.  Constructive  Notice.  Nor  does 
the  fact  that  the  purchase  was 
made  at  a  general  assignee's  sale, 
charge  such  purchaser  with  con- 
structive notice  of  the  fraudulent 
intent  of  the  assignor,  within  the 
meaning  of  the  statute  above 
cited.  Id. 

5.  Mortgage  Foreclosure — Service  of 
Suminons  and  Complaint  —  Com- 
pelling PurcJuiser  to  iake  Title.  The 
purchaser  at  a  mortgage  foreclos- 
ure sale,  under  a  judgment  regular 
upon  its  face,  having  refused  to 
take  title,  on  the  ground  that  the 
defendant  owner  of  the  fee  had 
not  been  personally  served  with 
the  summons  and  complaint  in  the 
foreclosure  action,  a  reference  on 
that  question  was  directed  on  the 
plaintiff's  motion,  which  resulted 
in  an  order  compelling  the  pur- 
chaser to  complete  his  purchase. 
Held,  on  a  review  of  the  facts, 
that  the  conclusion  that  the  de- 
fendant owner  of  the  fee  had  been 
personally  served  was  warranted 
by  the  evidence,  and  hence,  held 
further,  without  expressing  anv 
opinion  as  to  the  mode  of  attack 
open  to  such  defendant  if  he 
should  hereafter  assail  the  judg- 
ment in  the  action,  that  the  pur- 
chaser was  properlv  compelled  to 
complete  his  purchase,  although 
the  defendant  was  not  bound  by 
the  present  proceeding.  O'Connor 
V.  Fdix.  614 

6.  Conveyance  by  Judgment  Debtor. 
A  conveyance  made  by  a  judg- 
ment debtor  of  real  estate  situ- 
ated in  another  county  than  that 
in  which  a  receiver  in  supple- 
mentary proceedings  against  him 
has  been  appointed,  after  the 
order  appointing  the  receiver  has 
been  filed  in  such  county,  will 
vest  a  good  title  in  the  grantee  as 
against  the  receiver,  unless  the 
judgment  has  been  docketed  in 
that  county.  F.  H.  N,  Bank  v. 
^      ■  665 


VERDICT. 
See  Motions  and  Orders,  8. 

VOTER  AND  VOTING. 

See  Elections. 
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WAIVER. 

See  Contract,  7,  11,  15. 

WESTCHESTER  COUNTY. 

8ee  CoNSTiTUTioNAi*  Law,  1,  6,  6, 
7,8. 

WILL. 

1.  Remainder —  Transfer  Tax.  When 
a  devise  or  bequest  of  a  remainder 
works  a  vested,  although  defeasi- 
ble, interest  in  the  remainderman 
on  the  death  of  the  testator,  not- 
withstanding possession  does  not 
pass  until  the  death  of  the  life 
tenant,  the  transfer  or  succession 
takes  place  at  the  death  of  the  tes- 
tator, and  if  that  occurred  piior  to 
the  enactment  of  the  Taxable 
Transfer  Act  of  1892  (Chap.  399), 
the  remainder  is  not  ttixablc  under 
that  act.    In  re  Seaman.  69 

2.  Tnut  for  Charitable  Purposes  — 
Failure  to  Designate  Beneficiary. 
The  will  of  a  testatrix,  who  died 
in  1882,  gave,  bequeathed  and  de- 
vised unto  one  D.  W.  P.  a  portion 
of  her  estate,  accompanied  with 
the  following  words:  "This  gift 
and  devise  is  made  upon  the  trust 
and  confidenccreposed  in  the  said 
D.  W.  P.,  that  he  will  dispose  of 
the  said  property  among  the  chari- 
table and  benevolent  institutions 
or  corporations  in  the  city  of  Roch- 
ester as  he  shall  choose,  and  such 
sums  and  proportions  as  he  shall 
deem  proper. "  Held  —  considering 
the  provisions  of  the  will  under  the 
law  as  it  existed  at  the  death  of 
the  testatrix,  and,  consequently, 
not  affected*  by  •  chapter  701  of 
Laws  of  18^1^,  and  assuming  that 
the  testatrix  undertook  to  create  a 
trust,  and /^ftt  ".benevolent"  as 
here  used  ,,-.fis  intended  to  mean 
"charitable..^  —  that  the  trust  at- 
tempted t07':!e  created  was  unen- 
forceable, for  the  reason  of  a  fail- 
ure to  designate  a  beneficiary,  or  to 
designate^or  describe  a  class  or  kind 
of  beneficiary  to  whom  distribu- 
tion was  practicable,  or  that  could 
with  reasom^ble  certainty  be  iden- 
tified and  ascertained.  People  v. 
Powers,  104 


8.  Final  Distribution  —  Bene^a- 
ries.  Where  final  division  and  dis- 
tribution is  to  be  made  among  a 
class,  the  benefits  of  a  will  must 
be  confined  to  those  persons  who 
come  within  the  appropriate  cate- 

forv  at  the  date  when  the  distri- 
ution  or  division  is  directed  to  be 
made.    In  re  Baer.  348 

4.  Contingent  Devise  —  Survivorship, 
Where  a  future  interest  is  devised, 
not  directly  to  a  given  person,  but 
indirectly  through  the  exercise  of 
a  power  conferred  upon  trustees, 
the  devise  is  designed  to  be  con- 
tingent, and  survivorship  at  the 
time  of  distribution  is  an  essen- 
tial condition  to  the  acquisition  of 
an  interest  in  the  subject  of  the 
gift.  Id, 

6.  Time  of  Distribution.  The  rule 
that  in  case  of  a  devise  to  one  per- 
son in  fee,  but  in  case  of  his  death 
to  another,  the  death  referred  to 
will  be  construed  to  be  a  death  in 
the  testator' s  lifetime,  has  no  ap- 
plication where  a  point  of  time  for 
distribution  is  mentioned  other 
than  the  death  of  the  testator, 
or  where  a  life  estate  inter- 
venes, or  where  the  context  of 
the  will  contains  language  indicat- 
ing a  contrary  intent.  Id. 

6.  Construction  a^  Will — Partition 
—  Parties  —  MarketaUe  Title.  The 
will  of  G.  devised  certain  prop- 
erty in  trust  for  the  use  or  her 
daughter  E.,  and  at  her  death  to 
her  issue,  if  any;  in  case  E.  died 
without  issue  the  trustees  were 
directed  to  apply  the  rents  and 
profits  of  the  property  to  the  sup- 
port of  M.  during  life,  and  at  her 
death  to  conve^  the  remainder 
"  to  the  children  and  lawful  heirs 
of  my  brother,  Harmon  Hen- 
dricks, deceased,  to  share  and 
share  alike  per  stirpes."  E.  died 
intestate  before  M.  and  without 
issue;  thereafter  M.  died  and  the 
trust  terminated.  H. ,  the  deceased 
brother,  left  ten  children,  who 
were  alive  at  the  death  of  G.,  but 
all  died  before  E.;  some  of  these 
children  left  wills,  under  which 
any  interest  in  the  real  estate  in 
question  which  vested  in  them 
upon  the  death  of  G.  would  pass. 

In  an  action  brought  to  partition  the 
I     property  none  of  the  devisees  of 
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these  children  were  made  parties, 
but  all  persons  who  answered  the 
description  of  living  heirs  of  H.  at 
the  death  of  31.  were  brought  in. 
A  motion  by  the  purchaser  at  the 

gartition  sale  to  be  relieved  from 
is  purchase  upon  the  ground 
that  the  title  was  unmarketable 
was  denied,  and  he  w^as  ordered 
to  complete  his  purchase.  Held^ 
that  the  devise  was  contingent 
upon  the  death  of  E.  without 
issue,  and  did  not  vest  at  the  death 
of  G.  in  the  then  living  children  of 
her  brother  II. ,  but  was  postponed 
until  the  death  of  M.;  it  then 
vested  in  the  lawful  heirs  of  H. 
then  living;  that  as  all  persons 
who  answered  to  this  description 
at  the  time  of  distribution  had 
been  made  parties  to  the  action  of 
partition  and  become  bound  by 
the  judgment,  the  title  tendered 
was  good  and  markeUible.         /(/. 

7.  Termination  of  Trust — Annuity 
—  Doictr.  Where  the  evident  in- 
tention of  a  will  is  to  put  all  the 
testator's  property  in  trust  to  se- 
cure an  annuity  to  his  widow  un- 
til his  youngest  child  reaches  his 
maiority,  and  then  to  end  the  trust 
and  give  the  estate  over  to  the 
children,  subject  only  to  the  fur- 
ther payment  of  the  widow's  an- 
nuity for  life,  with  a  provision 
that'the  property  set  apart  to  pro- 
duce tiie  anuvjity  shall  be  divided 
among  the  children  on  the  widow's 
death,  and  the  effect  of  the  will  is 
to  make  the  annuity,  from  the  ma- 
jority of  the  youngest  child,  a 
legacy  payable  by  tlie  executors 
as  such,  there  being  sufficient  per- 
sonal pro])erty  for  the  purpose  at 
the  testator's  death,  but  secured 
by  H  charge  ;.j)on  the  realty  in 
case  of  a  deficiency  in  the  per- 
sonalty, instead  of  continuing  the 
trust  for  the  widow's  benefit,  or 
creating  a  power  in  trust,  the  realty 
so  vests  in  the  children  on  the  ter- 
mination of  the  trust  on  the 
youngest  child's  reaching  his  ma- 
jority, subject  to  th(j  charge  upon 
It  of  the  widow's  annuity  hi  case 
of  deficiency  ayd  the  nect.'ss:iry 
postponement  of  the  ultimate  pos- 
session, that  the  right  of  dower  of 
the  wife  oi  a  son  of  the  testator  in 
his  share  of  the  realty  then  de- 
volved will  become  consummate 
on  such  son's  dying  subsequent  to 
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such  devolution  of  the  estate  but 
during  the  lifetime  of  the  testator's 
widow.     Clark  v.  Clark.  639 

8.  Priority  of  Dower  over  Annuity. — 
In  such  a  case,  where  the  annuity, 
by  reason  of  there  being  sufficient 
personal  property  at  the  death 
of  the  testator  to  furnish  it,  did 
not  become  a  charge  upon  the 
land  by  force  of  the  original  de- 
vise, the  right  of  dower  of  the  wife 
of  a  son  of  the  testator  in  the 
shares  in  the  realty  taken  by  him 
through  the  devise*  will  have  a  pri- 
ority over  the  right  of  the  annui- 
tant, which  will  not  be  affected  by 
an  arrangement  made  between  the 
annuitant  and  the  devisees  after 
the  right  of  dower  attached,  mak- 
ing the  annuity  a  charge  upon  the 
land.  Id. 

9.  Priority  of  A  n nu ity  over  Dower.  — 
Where,  however,  the  son  of  such 
testator  obtained  a  part  of  the  tes- 
tator's realty  by  conveyances  made 
between  the  devisees  and  the  annu- 
itant, by  which  such  part  was  sub- 
jected to  the  lien  of  the  annuity  on 
the  passage  of  the  title  to  him,  the 
right  of  dower  of  his  wife  as  to 
such  part  of  the  estite  is  subordi- 
nate to  the  lien  of  the  annuity.    Id. 


WITNESS. 

Indictment — Omimoii  of  Kama  of 
Witneisifes.  When  some  names  of 
the  witnesses  wl  o  were  examined 
before  the  grant;  jury  are  indorsed 
upon  the  indictment,  but  not  alias 
required  by  section  271  of  the 
Code  of  Crnninal  Procedure,  and 
in  the  course  of  the  trial  it  appears 
that  there  were  witnesses  whose 
names  were  omitted,  the  defendjuit 
will  not  be  entitled,  on  motion 
after  conviction,  lo  a  new  trial  by 
reason  of  such  c  .lission  ;  at  all 
events,  not  where  iie  suffered  no 
prejudice  by  the  Jinission,  or  it 
does  not  appear  t\  .t  the  omitted 
witnesses  were  of  icli  a  character 
that  the  dcfendan  vas prejudiced 
by  the  reception  of  ilieir  evidence, 
w'hile  he  had  not  had  the  time  or 
means  to  show  their  trife  character, 
or  that  their  particular  testimony 
was  false.     People  v.  'Shea.         78 

S^e  Evidence,  19-21. 
Wetidt  V.   Craiy  (Mem.;.         097 
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